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THE Reporters of thefe Cafes ai:e lenlible 
of the Difficulty of fucceeding a Gentleman, the 
Merit of whofe Exertions for a number of Years 
has eftabl idled his Claim to the general Applaufe 
of the Pi'ofeffion, and left to them who follow him 
but a very remote Prolpe6t of attaining to his 
Pre ten dons. They are fully fendble alfo of their 
own Infufficiency to meet this Difficulty, and under 
that Impreffion have felt many more Reaibns for 
declining than for making the Attempt ; but with 
a Hope of being able in (bme Degree to continue 
to the Profeffion a faithful Memory of the moil 
prominent Decifions of this High Court, they have 
been induced to undertake it. If they have at all 
fucceeded in this Undertaking, fb far will their 
Object be attained, and they be encouraged to go 
on with better Expectations^ for the Future. In 
the Attempt, no doubt Imperfections, and perhaps 
Inaccuracies, will be dilcovered ; but the Profeffion 
will attribute them to their true Cauie, and not 
to the Court which decided, or the Counfel who 
argued thefe Cafes. 

Lincoln*! Inn^ 

July 15 /^, 1813 . ^ 
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IS 
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In the Fifty-Third Year of the Reign of Ceoucs III. 


Reid againji Fryatt. 


Saturday, 
Jan. 2jd. 


X T PON a rule for fetting aflde an award, the only Where a cauf* 

rt • 1 T 1 • r 1 . '' referred 

queilion was whether the time for making the under a judge’s 
award had been duly enlarged : as to which it appeared provlfo^thaAl.e 
that the caufe had been referred under a Judge’s order, ftoul!?mIke his 
containing a provifo, that the arbitrator fhould make his ^^ard on or 

before a day 

award on or before the 13th of Septeviher^ but if he certain; but if 
_ - , , , , , . - , , he ihould not 

Ihould not be prepared then, the time to be enlarged, be then pre- 

from time to time, as he might require, and a judge of Jimc'^rnould be* 

the court might think rcafonable and juft. On the 12th thnetolim^^ 

of SepUmber the arbitrator made an indorfement on the he m;ght re- 

order of reference, that he required the time to be en- judge of the 

_ court might 

larged to the nrft day of next Michaelmas term ; and on think rca- 
fonable aod 
juft : held that 

the time for making the award was duly enlarged by the arbitrator indorfing on 
the order, on the day preceding the expiration of the original time, that he lequired 
further time ; although the judge’s order, granting fuch further time was not obtained 
until a day rubfequent. 


VoL. I. 


B 


the 
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egainft 

fjlVATT. 


the 26th a judge’s order was obtained to that efleCIi and 
on die 30th the arbitrator made his award. 

Park and Brougham^ who Viewed caufe againft the 
rule, contended that the time was duly enlarged by the 
indorfement made by the arbitrator on the day preceding 
the expiration of the original time allowed for making 
the award ; and that the judge’s order fubfequently ob- 
tained, being in the nature only of a confirmation of the 
a£l: done by the arbitrator, related back to the date of the 
indorfement. 


The Solicitor-Generali in fupport of the rule, main- 
tained that die terms of the order of reference required 
that both the a6I to be done by the arbitrator and the 
judge’s order (hould precede any enlargement of the time, 
and that confequently the original time had elapfed be- 
fore the enlargement could take cfFe£l. 

Lord Ellenborough C. J. This is merely a quef- 
tion of grammatical conftrudlion on the terms of the 
order of reference ; and upon that conilru£lion I own I 
have no doubt that the judge’s order was in time, and 
that it is not necefiTary it fliould have been obtained 
within the time limited to the arbitrator for making his 
award. The words of the provifo arc that he fliall 
make his award on or before the 13th of September; the 
arbitrator therefore had the whole of the 13 th given 
him for that purpofe, with power to enlarge the time if 
he required it : but if any part of that day is to be fub- 
traced for applying for a judge’s order for enlarging 
the time for making his award, then he would not have 
all the time allowed him for that purpofe by the terms 

of 
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of the reference. Perhaps then it might be a nice quef- 
tion whether the arbitrator might not have enlarged the 
time immediately after the expiration of the original 
period allowed him, but it is enough that he might have 
done fo at the very laft moment of that period *, and it 
follows from thence that the judge’s order may be fub- 
fequent to it, and if once the precife point of time may 
be pafled, then it becomes a queftion for the judge’s dif- 
cretion. The power of enlarging is placed in the ar- 
bitrator, but that power is to receive a fubfequent 
ratification from the judge to give it effeft 5 which has 
been done in this cafe : and the judge according to the 
language of the order has thought it reafonable and juft 
that the time ftiould be fo enlarged. This feems to an- 
fwer the intent of fuch a provifion, which it does not 
occur to me had any other material purpofe than that of 
authenticating the a£t of enlargement required by 
the arbitrator. 

The reft of the Court agreed ; and Le Blanc J. added 
that this term ought never to be inferted in orders of 
reference ; but that it fliould be left to the diferetion of 
the arbitrator alone to enlarge the time as he might 
require. 


B % 


r«3. 


Reid 

againjt 

F&yatt. 


Rule difeharged. 
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Cazenove and Another againfl Vaughan. 


Where the 
plaintiffs filed 
■r bill in Chan- 


obtained an 
order of the 
Court for the 
examination of 
the witnefs, 
and gave notice 
thereof to the 
defendant, and 
•f the interro. 
gatorles in- 
tended to be 


pARK in the laft term obtained a rule nifi for enter- 
ing a nonfult in this ad^ion, which was upon a 
am(nauion'of*a* poUcy of aflurance, (in which the plaintiffs had recovered 
efli” to which** ^ verdift before Lord Ellenhorough C. J. at the London 
the defendant fittings,) Upon an objedfioii made to the admiffibility of 

any anfwer, the depofition of one Lewis Plitt, which had been re- 
tilh ^terwards ceived in evidence for the plaintiffs ; refpefting which it 
appeared by his Lordfhip’s report, that the plaintiffs, 
after the commencement of this a^ion on the 5 th of 
Jffay laft filed a bill in the Court of Chancery againft 
the defendant, for a commiffioii to cxamiiie witneffes 
abroad, and for the examination of the faid P/iu 
de bene effe,' to which the defendant did not put in any 
^ fame e'vcidng^* anfwcr ; on the icth of May the plaintiffs obtained an 
wU^efs'^who order of the Court for the examination of P/iu de bene 
left Za/uloit tlic effe, and gave regular notice thereof to the defendant, 
foreign coimiry, and fervcd him with a copy of the interrogatories in 
turned;*and chief ; and the witnefs was examined on the evening of 
•fterwards^b- which time no crofs-interrogatories were 

tamed a further fijgd nor did any one on the part of the defendant attend 
depofition of fuch examination. On the 25th of June following the 
Aould be pub- plaintiffs obtained a further order for publication, which' 
timtit after reciting that it was prayed that the depofition s of 

*ncc at*thr*' PHttt taken de bene effe in the caufe, under the order 
trial ; held that Court might be publiflied, in order that the 

the depofition 

waa admifliblc fame might be read as evidence for the plaintiffs at the 

evidence at the 
trial, for as the 

defendant had notice of the time of the examination, he might liave crofs-examined at 
that time, or applied for further time for that piirpofc ; and it muff be piefumed from h» 
not having done either, that he did not wiffi to crofs-cxamiiK. 


trial 
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trial of this and other a£^ions mentioned in the bill ; 
the order then proceeded thus, “ Where^on and upon 
hearing counfel for the defendant, this Court doth order 
that the depolitions of X. P/itt in this caufe be forth- 
with publiflied.” On the day after his examination 
Piitt, who was a foreigner, left London for the coaft, 
from whence he embarked in a few days for Swedtinf 
where he ftill remains. 

The Solicitor-General and Scarletty who now fhewed 
icaufe, after ftating that the reading of the depofition 
was oppofed at the trial on the general rule, that de- 
pofitions before an anfwer put in are not admitted to 
be read, agreed to that rule, but contended that it was 
fubje£t to the following exceptions ; viz. unlefs the 
defendant appear to be in contempt, or lias had liberty 
to crofs-examine ; and that his declining to crofs-exa- 
mine will not vary the exception. The necelTity of fuch 
qualifications of the rule is apparent, for otherwife it 
would be in the power of any defendant, by his obftinacy 
in refufing to anfwer, or crofs-examine the witnefles, 
to deprive the adverfe party of the benefit of their 
teflimony. Here it appears that the defendant had due 
notice of the interrogatories propofed to be put to the 
witnefs, and it was his fault that he did not put crofs- 
interrogatories j he cannot therefore be permitted after- 
wards to avail himfelf of his own neglect. 

Parki (with Richardfon and Newnham^ contra, ad- 
mitting the exceptions, contended neverthelefs that the 
general rule ought to prevail, unlefs the defendant is 
clearly brought within one of the exceptions ; and that 
the party who claims to read tlie depofition is bound 

J5 3 to 
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to (hew the adverfe party either in contempt, or that 
he has had lj||erty to crofs-examine according to the 
practice of the court, and has neglected k. Here it is 
plain the defendant was not in contempt, and it does 
not appear that according to the praflice of the Court 
of Chancery, he had liberty to crofs-examine ; for the 
order for examination waa only made on the 15 th of 
Jkfay, and on the fame evening the witnefs was exa- 
mined, and left London the next morning. The pre- 
fumption therefore is, that the defendant had no time 
to prepare and file his crofs-interrogatories according to 
the praftice of the court. 

Lord Ellenborough C. J. Perliaps it may be as 
well to ftate what the rule of the common law ’is upon 
this fubje^fc, which puts an end to the quellion. The 
rule of the common law is, that no evidence lhall be ad- 
mitted but what is or might be under the examination 
of both parties ; and it is agreeable alfo to common 
fenfe, that what is imperfect, and, if I may fo fay, but 
half an examination, (hall not be ufed in the fame way 
as if it were complete. Bqt if the adverfe party has had 
liberty to crofs-examine, and has not chofeii to exercife 
it, the cafe is then the fame in efFc 61 : as if he had 
crofs-examined ; otherwife the admiOibility of the evi- 
dence would be made to depend upon his pleafure, whe- 
ther he will crofs-examine or not ; which would be a 
moll uncertain and unjuft rule. Here then the queftion 
is whether the defendant had an opportunity of crofs- 
examining. Now it appears that the plaintiffs filed 
their bill for the exprefs purpofe of examining the witr 
nefs ; and when they obtained the order for his exa- 
mination, gave the defendant a regular notice of it, 

5 mi 
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and of the interrogatories intended to be put to the 
witnefs. But it is faid that the defendant had no time 
to file crofs-interrogatories, and therefore rfie notice was 
of no life : yet if he had intimated a wifh to crofs-ex- 
amine, and addrefied himfelf to the Court praying for 
further time for that purpofe, there can be no doubt but 
that he might have obtained it : but he contents himfelf 
fimply with paying no attention to the notice. Then 
comes the order for publication, which is obtained, as 
it appears, from the terms of the order after hearing 
counfel on the part of the defendant, who therefore had 
an opportunity of flicwing caufe againft it. The order 
for publication recites, “ that it was prayed that the 
depofitions of tlie witnefs may he publiflicd in order 
that the fame may be read as evidence for the plaintiffs at 
the tri i,’* and dirodfs as follows : “ Whereupon this 
Court doth order that the depofitions be forthwith 
publiflied.” 'The order therefore purports in its manda- 
tory pair, to wO: upon and adopt the purpofe for which 
it is prayed in the reciting part ; i. e, the fpecial purpofe 
of having the depofitioii read in evidence at the trial ; 
for it is not limited by the judge who dlre£lcd it, to 
any object fliort of that for which it was prayed. I mufl 
conclude then that tha judge was fatisfied before he 
diredled fuch order to be made, that the adverfe party 
had all the liberty to crofs-examhie which the praifl:ice 
pf that court requires ; and upon the principle of the com- 
mon law I have already fluted tliat there is no objedlion. 


.1f?3 


CA7RNOVe 

avaittft 

VaughaM. 


Grose J. concurred. 

Le Blanc J. The rule is that depofitions are not 
allowed to be read before anfwcr put in, or before the 

B 4 party 
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party is in contempt^ unlefs he has had an opportunity 
of crofs-examining ; for if he has, and has omitted 
to avail himfelf of it, then it is his fault, and he cannot 
make that a ground for objecting to the depoHtions. 
In this cafe there was no evidence given at the trial to 
ihew that the defendant had not liberty afforded him to 
crofs-examine, or that he might not have exercifed it j 
on the contrary, it appears that when the order for ex- 
amination was made there was no obje£l;ion interpofed, 
nor further time prayed for. It muft be prefumed there- 
fore that the defendant had an opportunity to crofs-exa- 
mine and chofe to forego it. 


Batley J. I think it muft be taken from the cir- 
cumftances ftated, that the defendant had liberty to 
crofs-examine, and did not choofc to cxercifc it ; for 
when the interrogatories in chief were ferved upon him, 
he might have applied for time, had he been defirous of 
putting crofs -interrogatories ; and there was no proof at 
the trial that it was his intention to crofs-examine. 

Rule difeharged (a). 


(a) See Gilh. £vid. 4th edit. 6z. 64. 4 Mod. 146. Howard v. Tre- 

mdhe. HarJr. 31^. Browne, femb. contra, iP.Wms.^e^ 

CeftUnd T. Stanton, Bull. N. P. 6th edit. 240. Com. Dig, Evid. C. 4. 
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Forrester and Others againfl Pioou* 


JManday^ 
Jan. 25th. 


A CTION on a poliay of a{lurance> tried before Tl»e lirft and 

-tV. f^T tr#/** r Second under- 

Lord Ellenborough C. J. at the London fittings after writers upon a 

laft Trinity term. The defence was (inter alia) that at 

the time of effefting the policy, a mifreprefentation had 

been made to the underwriters by one of the plaintiffs u'’dcitakinj: 

nvddt to :liem 

as to the nature of the rilk, it being reprefented as a by the afruicd 

fummer inftead of a winter rifk : to prove which the mc/ney^in caft 

defendant called a witnefs of the name of Noble, who ” 

was the firft underwriter upon the policy, and who ^ 

ilatcd upon the voir dire, “ that he had paid the lofs fubicquent 
, n 1* 11 1 • « • underwriter, 

upon an underltanding that he was to be repaid in <cem not to be 

“ the event of this arSlion failing, and that he had fince nert'cTior 

“ received a letter from the plaintiffs promifing to re- tj at" ^5” V\o 

“ turn the money in that event.” Lord Ellenborough that one 

of the aflurcd 

held that the witnefs was incompetent. The defendant when he cf- 

. ,ri fefted the po- 

then called another witnefs named Gregory, the fecond licy mifrepre- 
underwriter on the policy, who upon the voir dire ftated [hat*^tt^was a*” 
that he had paid the lofs, but he had been fince pro- 
« mifed by one of the plaintiffs that he fliould be placed 

in the fame fituation with the other underwriteil, if that action it 
« they did not fettle.” Upon this ftatement the Lord w^hedi/r^^tlTe*^ 
Chief Juftice inclined againft the admiflibility of this ’JJ’.fs'mad" 
witnefs, and he was alfo rejeaed. The jury found a 
verdia for the plaintiffs. Jofs or 

afterwards, 
and after the 

Park obtained a rule nifi in Michaelmas term for a ^enSid^Thu'”" 
new trial, on the ground taken in Beni v. Baker (a), as Jhe*^cafc'dowi? 

to a fecond 

trial in order to afeertain that faA. 


(a) j r. X. .M- 


deduced 
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deduced from the cafe of Barlow v. Vowell (/»), that 
an underwriter to whom a communication had been 
made by the affiired refpe6ting the particular rilk infured, 
and in whofe teftimony therefore all the fubfequent un- 
derwriters on that rilk had acquired an intereft, fliould 
not be permitted by an aft done in concurrence with 
the allured, to difqualify himfelf as a witncfs, 
and deprive the underwriters of the benefit of his 
teftimony. 


The Solicitor General^ JMarryaty and Gafclee now 
ftiewcd canfe, and maintained that both the witnefles 
were incompetent, iiiafmuch as they had a dircdl: in- 
tere/l in the enufo. Noble Jhid received an exprefs 
undertaking at the time of payment ; by virtue of which, 
if the pliiintitTs did not recover in this aclion, he would 
be entitled to get back the whole of the money paid to 
them as the amount of the Jofs. The other witnefs 
indeed had not received an exprefs undertaking at the 
time ; but ftill he ftood under the imprelfion that the 
efleft of his evidence, if it fliould fuccccd, would be 
to reimburfe him in like manner ; and if the plaintiffs 
had not fuccceded, he might have fued on the fubfe- 
quent pronilfe made to him : and if either of the wit- 
nelles were to fue for repayment, the verdift in this 
aftion would be evidence for them to fhew that the 
event had happened upon which the promife of repay- 
ment was made to them ; and therefore this cafe falls 
immediately within the rule recognized in Bent v. Baker, 
for the witnefles are direftly interefted in the event of 
the fuit. It may be admitted that a perfon who is in 

[a) Skin. 586, 


Other 
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other refpe<Jis a competent witnefs, cannot by any vo- 
luntary adl of his own render himfelf incompetent, fo as 
to diveil the parties interefted in his teilimony of their 
right to his teftimony, by laying a wager upon the event, 
unconne£led with and collateral to the fuit. The pre- 
fent cafe however is not like that ; for this was not a 
wager but a payment made under a fair mercantile 
engagement, and was not unconiic£l;ed with the fub- 
of this a^lion, but was paid in order to prevent a 
iimilar action from being brought againft the witnefs. 
The cafe therefore is quite di{lin£l: from that of an 
idle wager. As to the cafe of Barlcnv v. Vo*welly where 
Holt C. J. is faid to have ruled that a perfon who made 
himfelf a party in intereft after a plaintiff or defendant 
had an interc/t In his tcdiniony, could not deprive them 
of the henc/it of his te/iimony ; as if he be witnefs of a 
wager, &c. and afterv'ards bet on the fame matter : it 
appears from that cafe not only that the wager was per- 
fe£lly idle, but alfo that the witnefs wms in. the fame 
fituation as the broker in the cafe of Brnt v. Bakery hav- 
ing been fcle£led as the witnefs of the original wager, 
\^Bayley}, There is a cafe in Strange [a)y which does 

not admit of that diftin£fion, where the profecutor of 

# 

an indi£fment had laid a w’ager that he fhould convi<Sl 
the defendant, and yet he was holden to be a compe- 
-tent witnefs for the crown.] There the public intereft 
in having his teftimony in a criminal proceeding was 
paramount. 

Park and Topping contra. In Bent v. Baker {b) this 
queftion was fully difeufled j and in Smith v. Prager (c) 

(a) jR V. FoXy (i) 3 T. iP. a;. 

(() j T. a. 60. 

Lord 


1813. 


Forresi ElV 
againft 
PXGOU. 
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Lord Kajyou referring to that cafe faid, ** that the rule 
there laid down was, that no objcfiion could be made to 
the competency of a witiiefs on the ground of intereft, 
unlefs he were dire£lly interefted in the event of the 
fuit, or could avail himfelf of the verdict in the caufc, 
fo as to give it in evidence on any future occafion in 
fupport of his own intereft.” Taking then that as the 
rule, it may be alked in this cafe how the witnefs was 
interefted in the event of the fuit. It is quite clear that 
this verdidk would not avail him in any a£lion brought 
againft the plaintiffs to recover back the money paid, 
for he paid it with full knowledge of the circumftances ; 
and according to the cafe of Billfie v. Lumley (/j), an un- 
derwriter who has paid a lofs with full knowledge of all 
the circumftances, cannot recover the money back. 
\Bayley J. In that cafe tliere was not any promife to 
refund.] The promife would make no difference if thefe 
never was a liability. At all events, the witnefs Gregory 
ftands clear of any intereft 5 there being no undertaking 
to him at any time ^ and as to Noble, he was not inte- 
refted until after the a£Iion was brought \ for he paid 
the lofs without any condition, and the promife to repay 
it was fubfequent to the aflion ; therefore if this objec- 
tion prevails, the plaintiffs by their own a£t after adlion 
brought will be allowed to defeat the intereft which the 
defendant had in the teftimony of the witnefs ; and, at 
the fame time, will fecure to themfelves fuccefs in the 
aflion. £Lord Ellenhorough C. J. I think you over- 
ftate the cafe as to Noble* The witnefs faid that he paid 
his fubfeription on the underftanding that if the plaintiffs 
did not fucceed, he fhould be repaid : the letter was 

(a) a EaJJ, 


fubfe^i 



IN THE Fiety-thied Yeae OF GEORGE III. 


13 


fubfequent,] The letter was twelve months after the fet- 
tlement of the lofs, and was alfo fubfequent to the com- 
mencement of the action. The communication made 
to Noble, ‘ the firft underwriter on the policy, gave every 
fubfequent underwriter an iiitereH: in his teftimony. The 
plaintiffs knew that he and the other witnefs were the 
only perfons capable of giving evidence for the defendant 
refpe£ting that communication ; it fhall not be endured 
then that, pending the action, the plaintiffs fhall fo 
negociate with the witnefles, as to deprive the defendant 
of their teftimony. 

Lord Ellenborough C. J. There is a difference as 
to one of the witnefles, viz, Gregory ; for it did not ap- 
pear whether the undertaking was made to him at the 
time when he paid the lofs. That faff I fhould wifli to 
have better afeertained. The undertaking to Noble ap- 
pears to have been at the time, although there was a 
fubfequent confirmation of it by letter : but as to C/v- 
gory, the time does not appear. If then either of the 
witnefles was in a condition to be admitted, there ought 
to be a new trial. Whenever the queftion comes dif- 
tin^lly before the Court, whether a communication to 
the firft underwriter is virtually a notice to all, I fhall 
not fcruple to remark that that propofition is to be re - 
ceived with great qualification. It may depend upon 
the time and circumftances under which that commu- 
nication was made ; but on the mere naked unaccom- 
panied fa£l: of one name ftanding firft upon the policy, 
I fhould not hold that a communication made to him 
was virtually made to all the fubfequent underwriters. 
But the queftion is of fuch magnitude, that if it fhould 
arife, I fhould direil it to be put on the record, in order 

that 
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that it might be fubmitted to the confideration of all the 
judges. In this cafe one of the affured^ being theper^ 
fon who aJfo effefted the policyj the defendant ex necef- 
fitate is more thrown upon the teftimony of the under*- 
writers than in ordinary cafes, where the policy is 
efFe£ted through the medium of a mere broker. It will 
be proper therefore that the cafe ihould undergo an- 
other confideration, in order to afcertaiii the time when 
the undertaking was made to Gregory in particular, and 
alfo to the other witnefs. In the cafe of Earlonu v. 
Voivell^ it certainly does appear, as has been fuggelled in 
the argument, that the witnefs was the original witnefs 
of the wager. It was a fraud therefore to deprive the 
party of the benefit of his teftimony. So in Bent v. 
Baker the broker was the common agent and witnefs of 
both parties ; and therefore his teftimony was not to be 
taken from them. But if a perfon who is under no obli- 
gation to become a witnefs for either of the parties to 
a fuit, choofe to pay his debt beforehand, upon a condi- 
tion that is to be determined by the event of that fuit, he 
becomes as much interefted in the event as if he were a 
party to a confolidation rule. 

Per Curianty 


Rule abfolute. 
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Bridges and Others agamjl Hunter. 


Monday, 
'Jan. 2jlh. 

Whete the 


/^CTION on a policy of aflurance, dated the 12th 

of November 1808, on wines on board the Sfag^ at felted a policy 

of alliirance on 

and from Oporto to Liverpool and Lancnjtery at eight wines, from 
guineas per cent, premium to return lour for convoy lath of 

and arrival; which was tried before Lord Ellen- 

' which time 

borough C. J. at the London fittings after laft Trinit'o ihev wtre in 

* . ^ ^ polll'ffionof 

term. The cafe relied principally upon admiflions; two letters 

by which it appeared that the Ihip was laden on the cor^fpondents 

nth and failed on the 13th of OElober 1808, from 

Oborto to join convoy, but never came up with it, and 

^ . . r t OHober 

was obliged to put into Li/bon ; from whence Ihe failed ftated thus; 
about the loth of November y and was afterwards loft by th^-^tm^oftke 
the perils of the feas. The convoy which Ihe attempted \vheaff/yt wAo 
to join arrived on the 30th of OSlober ; and on the ift 

■* . . ... ^O'Wicr- 

of November a lift of (hips that failed with it was row;” the other 
entered at Lloyd^s, which did not include the Ihip ofOffo^frtn^^ 
in queftion. The following was one of the admif- onading!^ 
fions read at the trial, “ that it is to be taken that no -.l 

filUd up “ 

communication was made to the defendant at the time which 

litters the 

of effedling the policy, of ai^ letter or other infer- philtuiirs did 
mation except what the policy contained j unlefs upon "katrio the 
the trial the plaintiffs are enabled to prove that fome hcid*^ til^aru * 
communication was made.” The defence was that the w-s a material 

concealment. 

plaintiffs had made no communication to the defendant 
at the time when the policy was effefted, of two mate- 
rial letters, written on the faid iith and 13 th of OElober y 
from their correfpondents at Oportoy both of which were 
received on the 31ft of OElober by the plaintiffs, and then 
in their hands*; and the firft of thofe letters, dated the 

1 ith 
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1 ith of OSlober, contained the following cxtra^ \ “We 
are loading the wines on the Stag, Captain Wheatley, who 
pretends to fail after to-morrow;” the other, of the 13th 
of OBoher, inclofed the bills of lading, which were filled 
up with the words tvith convoy,** The defendant con- 
tended that if thefe letters had been communicated, he 
(hould have known from the (hip’s not being included 
in the convoy-lift at Lloyd*s, that (lie was a milling (hip. 
Lord Ellenborough C. J. dated to the jury, that the quef- 
tion was whether a difclofure of thefe letters would pro- 
bably have varied the judgment of the underwriter, fo as 
to have induced him cither to decline fubferibing the 
policy, or to demand a higher premium ; that if fuch 
might have been the confequence of a difclofure of them, 
they were material letters to be communicated. The 
jury found a verdift for the plaintiffs. 

Taddy in the laft term obtained a rule ni(i for a new 
trial, renewing as an objeiSlion to the verdidV, the ground 
of defence that was relied upon at the trial. 

Parb and Parnther now (hewed caufe, and contended, 
jft, that the whole queftion having been left to the jury, 
they were at liberty undnr the circumftances to prefume 
that the letters were communicated to the underwriter ; 
for in the abfence of all fraud, which was not imputed to 
the plaintiffs, the jury might infer that the ufual enqui- 
ries and communications were made at the time of 
effefting the policy. [Lord Ellenborough C. J. obferved 
that he did not leave the queftion to the jury, whether 
the letters were communicated to the underwriter, be- 
caufe the admiflion read at the trial precluded all fuch 
prefumption without further proof.] They then con- 

4 tended 
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tended that the letters were not material, fo as to render 
a communication of their contents to the underwriter 
neceflary j for they amounted merely to matter of ex- 
peflation : the expteffion in the firft letter that the cap- 
tain pretends to fail to-morrow, amounted to this only, 
that he expe£f s to fail ; and it was held in Barber v. 
Fletcher {a), that a reprefentation that a fhip was expelled 
to fail, would not vitiate the policy though it afterwards 
turned out that (he had failed long before. \_Bayley J. 
In Willes V. Glover (3), a letter to this elFe£f, “ I tliink 
the captain will fail to-morrow,” was confidered as 
material.] The jury under the circumftances did not 
think this letter fo. 

The SoHciior’-General and Taddy^ contra, maintained 
that there was no neceflary inference ariflng from the 
ordinary courfe of bufiiiefs, to authorize the jury in pre 
fuming that the letters were communicated. It is as 
ufual for an underwriter to fubferibe a policy without 
making enquiry, as after enquiry made. Afliiming then 
that there was no difclofure, it is clear that the letters 
contained intelligence, on which the defendant ought to 
have had an opportunity of exercifing his judgment ; 
and therefore they ought to have been difclofed : and 
though the jury may have found their verdift on the 
ground that the letters were not material, yet if the 
Court think otherwife, according to the cafe of Willes v. 
Glover y they will grant a new trial. 

Lord Ellenborough C. J. Under the terms of the 
admiflion, we cannot prefumc that any communication 

Cl) Boug, 305. (J) I JV. R. 14. 
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took place between the parties beyond that difclofed by 
the terms of the policy, which contained the dcfcription 
of the voyage, and the amount of the fubfcription. Nor 
is it very unlikely that the underwriter fliould fubfcribe 
* his name without making further enquiry; bccaufe he 
knows at the time that if any material fa£l be w ithheld, 
his fubfcription will not be obligatory upon him ; but 
tlrat the lofs will ultimately fall on the party who has 
Been guilty of the concealment : and therefore he enters 
into the contrail in full confidence of having all circum- 
ftances difclofed to him, the concealment of w’hich might 
be fatal to the interefts of the aflured. The only quef- 
tion then is, whether the letters of the i ith and 13th of 
OEloher were material letters to have been difclofed to 
the underwriter ; for although no fraud is imputed to 
the plaintiffs in withholding them, dill that will not 
help them, provided they were bound to make the dif- 
clofure. Now the letter of the nth would have made 
known to the defendant the captain’s intended time of 
failing ; and from that of the 13th, inclofing the bill of 
lading, he would have learned fadfs which were certainly 
important ; viz. that the lliip’s lading was completed on 
that day, and that fhe was to fail with convoy. The 
defendant then might have referred to the convoy-lill at 
L,loyd*Sy and would have there found that the convoy 
had arrived without her, and from that circum fiance 
mud neceffarily have inferred a difappointment in the 
original intention of the parties. 'Now if that was a cir- 
cumilance which might have made the underwriter paiife 
before he fubferibed his name, or have induced him to 
demand a higher premium, it was very material that it 
ihould have been communicated to him. I do not ob- 
ferve that this was more than the ordinary premium for 

fudi 
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fuch rifles ; if it had been higher, I ftiould have thought it 
an important circumftance ; but as the cafe now ftands, 

I cannot help thinking thefe letters were material. It 
was a queftion certainly for the jury, and was left to 
them as fuch ; but Hill if this Court has reafon to think 
that they came to a wrong conclufion upon it, we may 
fet it right, *as was done in JVilles v. Glovif'y by fending 
the cafe down to another enquiry. 

Grose J. I am of the fame opinion, and think that 
the letters were material, becaufe a communication of 
their contents might have made the rifk of the under- 
writer appear different from that which he conceived it 
to be in the abfence of fuch communication, and at all 
events would have led him to make further enquiries. 

It is not the lefs a concealment becaufe made without 
any view to fraud, if in effe£l it operates to the prejudice 
of the underwriters. 

Le Blanc J. If the jury, in the conclufion which 
they drew from the evidence, inferred that more was 
communicated to the underwriter than was proved, it 
would be againfl: the terms of one of the admiflions 
made at the trial, and that alone would be a ground for 
fetting afide their verdift. But without fuppofing that, 
and taking the queffion fimply upon the materiality of 

the two letters, I believe it has always been confidered 

% 

that the time of the fliip’s failing, if known to the 
affured, is a materia} fa^f to be communicated to the 
underwriter. Here the affured were in poffeffion of a 
letter from their correfpondents, dating that they were 
loading the wines aboard, and the captain would fail 
after to-morrow j and of another letter alfo, inclofing 
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the bills of lading, which profelTed that flic was to fail 
with convoy. Can the Court then lay, conhft.ent\y with 
what has hitherto been coniidered as the law, that this 
intelligence refpe£ting the time and manner of the (hip's 
failing was immaterial. I think it would be extraordi- 
nary to hold fuch a do£l:rine, efpecially in a cafe where 
.it appears that if the intelligence had been communi- 
cated, the fhip might ., have been known upon fearch by 
the underwriter to have been a miffing fliip. He would 
have been a little ftaggered at finding a convoy, which 
arrived on the 30th of Oftoher^ did not include a fhip 
which was to fail with convoy on the 1 3th. 


Bayley J. No inference arifes from the amount of 
the premium, that any difclofure which made the rifk 
more than an ordinary one. Was made to the underwri- 
ter \ and if it had, a bill in equity might have been filed 
lafl term, which would have furnifhed the evidence of it. 
As to the materiality of the letters, there can be no doubt 
the underwriter would have learnt from them that the fhip 
was to fail on the 1 3th of OEioher with convoy, and that an 
interval had elapfed during which the convoy had ar- 
rived without her. In Barber v. Fletcher^ it is clear tjiat 
the reprefentation of the broker to the underwriter as to 
the fhip’s expedfed time of failing, could not have been 
made by him, as founded upon any letter written by a 
perfon who was on the fpot where the fhip was ; and the 
underwriter did not inquire into the ground of the ex- 
pectation ; it might therefore perhaps be coniidered as 
immaterial. 

Rule abfolute (/j). 

(4) See I EJp. Ref, 373., Andrew v. JBtll Ibid. 407. JVelfterr^FoJltr. 
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CcrrF and Others againjl Penn^ 

J N an a£lion of aflum'pfit for not accepting a quantity 
of bacon, the cafe was this : the plaintiffs having 
offered to fell the defendant 300 hogs of bacon, the 
defendant on the loth of 1807, wrote to the 

plaintiffs the following letter ; ‘‘ Meffrs. Cujf', Dichin- 
fofii and Ctiffi I agree to accept your offer of 300 hogs 
of bacon, to be delivered at fuch times and in fuch 
quantities as mentioned beneath, at 6\)s. per cwt., each 
parcel to be paid for at two months after delivery j viz. 


April 2Qth 

25 hogs. 

Mny 1 oth 

25 

20th 

- 25 

June I oth 

- so 

24th 

- 50 

J uly 1 4th 

- SO 

24th 

SO 

Aug. I oth 

- 2S 


300 


J, Penn:' 

On the Ziff of Aprils (and not on the 20th, as ftipulated 
by the contra£f,) the firft delivery was made 5 but it ap- 
peared that the defendant did not make any object ion 
on that ground. After the third delivery, viz. on the 5th 
of June^ the defendant wrote to the plaintiffs, informing 
them that he fliould want the next delivery of bacon as 
foon as it could be got ready. On the loth of June the 
defendant attended at the plaintiffs* warehoufe, and 84 
fides were then weighed in his prefence \ and on tie 2d 
of July he again called on the plaintiffs^ and told ihem^ as 
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the fale of bacon was very dully he hoped that they nvoula 
not prefs it on him ; and they ajfured him they would not : 
84 fdes were weighed at this time j and a further quantity 
was weighed on the loth of July. The plaintiffs having 
forborne to deliver any more bacon for feme time, at 
length informed the defendant that he had exceeded a 
reafonable time, and requefted him to name a time for 
delivery. This the defendant declined, obferving that 
the fales were very dull. Similar applications having 
been afterwards made to the defendant without effeef, 
the plaintiffs on the 28 th September wrote to the defend- 
ant, informing him that on the 30th inftant the re- 
mainder of the bacon would be weighed at their ware- 
houfe, and that he might fee it weighed if he thought 
proper ; if not, they ffiould weigh it off, and deliver it 
to him in the courfe of that day.** After the receipt of 
this letter, the defendant called on the plaintiffs, and faid 
there was no contradf ; to which they anfwered, that 
they had his hand-writing, and fhould infift on the con- 
tra£l ; the defendant replied there was no ufe in fend- 
ing the bacon, as he would not take it. On the 30th of 
September the remainder of the bacon was weighed and 
fent to the defendant’s houfc, but he refufed to receive 
it. In the firff: count of the declaration, the contrail: 
was ffated according to the terms of the defendant*^& 
letter of the loth of April s and the declaration then 
averred that the plaintiffs delivered a part of the bacon, 
which was accepted and paid for by the defendant under 
the contra£b ; and that the plaintiffs offered to deliver the 
refidue 5 but the defendant would not accept the fame. 
In the fecond count, after fetting forth the con trad! of 
]the loth of April y it was averred that the plaintiffs had 
delivered a certain quantity of bacon^ which was ac<.>. 

cepted 
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cepted by the defendant, and that the plaintiffs intended 
and were about to deliver the rcfidue under the contra£I, 
but the defendant, on the ad of JtAy 1807, difcharged 
the plaintiffs from fuch delivery, and requefted them not 
to deliver any more bacon until further orders from the 
defendant, which the p’alntilfs agreed to do; and there- 
upon in confideration of die premifes, and alfo in confi- 
deration that the plaintiffs had agreed to deliver the re- 
fidue of the bacon, according to fuch orders within a 
reafonable time, the defendant promifed to give fuch 
orders, and accept the refidue of the bacon within a rea - 
fonable time, and to pay for the fame according to the 
terms of the original contraO: : that on the 30th Septem- 
ber 1807 the plaintiffs ofl'ered to deliver the refidue, 
which the defendant refufed to accept. The third count 
was fimilar to the fecond, except that it dated that 
the defendant requefted the plaintiffs to poftpone the 
delivery of the refidue of the bacon for a reafonable 
time. 

At the trial before Lord Ellenborough C. J. at tlie 
London fittings after laft Trinity term, it was objeffed 
on the part of the defendant that this was a written 
contradft for the fale and purchafe of goods, and could 
not be varied by parol ; but if the fubfequeiit parol 
agreement was to be conlidered, not as varying the writ- 
ten contraift, but as fubftituting a now one in its place ; 
then it was void by the ftatute of frauds, there being 
neither a part acceptance nor a part payment under it. 
But his Lordlhip was of opinion that this was a difpen- 
fation only with the performance of the original contrac't 
in refpe£l: of the delivery of the bacon at the ftipulated 
times ; and direfled the jury to find a verdid for plain- 

C 4 tiff. 
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tiff, with liberty to the defendant to move to enter a 
nonfuit j a verdifb was accordingly given for the plain- 
tiffs upon the fecond and third counts ; and Marryat 
in the laft term obtained a rule nifi for entering a 
nonfuit. 

The ^olicitor^Generalt Parky and Laives now fhcwcd 
caufe, and contended that the ftatute of frauds (a) only 
required that the contract of fale fhould be in writing ; 
not that the contract for delivery fhould be fo ; in this 
cafe there was a written contraft of fale ; and the poft- 
ponement of the delivery was in the nature only of an 
enlargement of the time for performing it. In Warren 
V. Stagg {b)y cited in Littler v. Holland (r), Buller J. held 
that an agreement to extend the time for the perform- 
ance of a contradf, was not a waver but a continuation 
of the original contraft j and it never occurred in that 
cafe that there was any neceffity for written evidence of 
fuch agreement. Here the declaration contains counts 
on the original agreement, as well as on the agreement 
to poftpono the delivery of the refidue of the bacon ; 
and even admitting that a delivery was neceffary under 
this latter agreement to conftitute a part acceptance 
within the terms of the flatute, the weighing out the 84 
fides amounted to a delivery : it would have been a 
good transfer of the property to the vendor in the 
ordinary cafe of fale and purchafe ; fo that if a fire 
had happened afterwards, according to the authority 
of Pugg V. M'lnett {d)y the lofc would have fallen on the 
purchafer. 

(i) 3 r.A59x. 

<«0 I X Mafty azo. 


(a) 49 Car» ft. c. 3. /. 17, 
(«) ibia. 
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Marryat and Gurney contr^. The fecond clafs of 
counts, upon which the verdift was taken, cannot be 
fuilained under the ftatute of frauds. The original 
contract was an entire contra^^ as to price, quantity, and 
the times of delivery ; and parol evidence varying the 
original contrail in any of thefe refpe£ls ought not to be 
received. It would be as dangerous in its confequences 
to allow parol terms to be engrafted upon a written con- 
tract, as to allow a parol contraCt to be enforced in the 
firlt iiiftance. Parol evidence, offered for the purpofe 
of connecting two written inltruments not having an 
immediate or neceffary reference to each other, has been 
refufed (n), and the attempt in the prefent cafe goes one 
ftep further than that ; for it is an attempt to connect 
by parol evidence a written and a parol contraCt. In 
Powell V. Divett (^), Bay ley J. faid, that “ without a 
written contraCt the cafe would be within the ffatute of 
frauds \ and the mifehief would be the fame, if parol 
evidence were let in to flicw how much of the contraCt 
was good and how much bad.” The time of delivery 
in this cafe is as effential as the price or the quantity; 
for there is a greater demand for the article at one feafon 
than at another. Is ic competent then to the party to 
vary the time by parol ? This would let in all the in- 
conveniences which were intended to be obviated by the 
ftatute of frauds. If new times may be fubftituted, fo 
may new prices or new quantities. As to the cafe of 
Warren v. Btaggy no queftion was there made upon 
the ftatute of frauds ; the only queftion was whether the 
contraCf proved was different from that laid in the decla- 
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{h) ij Eafi, 3 ». 

ration : 



26 


CASES IN HILARY TERM 


1S13. 

Cvwr 

wdn/t 

PCNM.. 


r&tlon : and Littler v. Holland U contrary. That indeed 
was an a£i;ion of covenant ; but Lord Kenyon there cited 
the cafe of an a£Iion between Garrick and Barry; where 
the Court held that articles of agreement, which did not 
appear to be under feal, could not be difpenfed with by 
parol. 

Lord Ellenborough C. J. I think this cafe has 
been argued very much on a mifundcrflamling of the 
ftatute of frauds, and tlie queilion has been embarralTed 
by confounding two fubjedls quite dillindl: in their na- 
ture *, namely, the provifions of that ftatute, and the rule 
of law whereby a party is precluded from giving parol 
evidence to vary a written contracfi:. The principal 
defign of the ftatute of frauds was that parties fliould 
hot have impofcd on them burden fome contra£ls which 
they never made, and be fixed with goods which they 
never contemplated to purchafe. But by the cxprefs 
provifions of that ftatute it is only nccelliiry, in order to 
make a contract for the fale of goods binding upon the 
parties, that there fhould be either a note or memoran* 
dum of the bargain in writing ; or if there be no 
writing, that there (hould be a part-payment by way of 
earneft, or a part-acceptance of the goods. In the pre- 
fent cafe there exift two indicia pointed out by the fta- 
tute, viz. a contradl: for fale in writing, and a part-per- 
formance, fo that not only the literal intention but the 
fpirit aJfo of the ftatute is fatis/ied. The objedlion then 
does not found itfelf upon a non-compliance with the 
provifions of that ftatute, but is more properly this; 
that an agreement once made in writing cannot be varied 
by parol. If this agreement had been varied by parol, I 

ihould 
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fhould have thought, on the authority of Meares v. 
Anfell (a), that there would have been ftrong ground 
for the objeiE^ion. But here what has been done is only 
in performance of the original contract. It is admitted 
that there was an agreed fubflitution of other days than 
thofc originally fpecified for its performance ; ftill the 
contract remains. Suppofe a delivery of live hogs 
inftead of the bacon had been fubflituted and accepted, 
might not that have been given in evidence as accord and 
fatisfa£tion. So here the parties have chofen to take a 
fubftituted performance. It is clear that neither of them 
in the outlet thought it neceflary to (land on the letter 
of the agreement ; for the firft delivery was to have 
taken place on the aoth of April, and was not made 
until the sift, and yet no obiedfion was then taken. 
Afterwards a new mode of delivery is fubftituted at the 
defendant’s exprefs requeft. I am of opinion therefore 
that neither has the ftatute of frauds been trenched 
upon I nor has any rule of law refpefting parol evi- 
dence not being admiftlble to vary a written agreement 
been violated in this inftance. 

Per Curiam f Rule difeharged. 
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Elford and Others againji Teed. 


A prefentmcnt 
of a bUl of ex- 
change at a 
banking-hoiife 
after hanking 
hours, when 
the houfe is 
(hut, is not a 
fufBcient pre- 
rentment to 
charge the 
drawer: and 
no inference is 
to be drawn 
from the cir- 
cnmifance of 
the bill being 
prefented by 
a notary, that 
it had been 
before duly pre- 
fented within 
banking hours. 


^^CTION by the plaintiffs as indorfecs of a bill of 
exchange againil the defendant as drawer, and 
upon the trial before Lord Ellenhorough C. J. at the 
London fittings after laft Trinity term, the defence w’as 
that the bill had not been duly prefented for payment ; 
as to which it appeared that the bill was accepted pay- 
able at Meffrs. Hodfoll and Co., who were bankers in 
London ; and that on the day when it became due, a 
witnefs who was clerk to a notary, carried it to the 
banking-houfe of Hodfoll and Co., for prefentment, 
between half-pall fix and feven o’clock in the evening ; 
that he found the banking-houfe Ihut, and then went 
to the private houfe door, and there faw a female fer- 
vant, who returned for anfwer, No orders. The jury, 
under the direiSlion of his Lordlhip, found a verdi£l 
for the plaintiffs j and the defendant had liberty to move 
to enter a nonfuit, which rule was accordingly obtained 
by Taddy in the lall term on the authority of Parker v. 
Gordon (^j). 


The Solicitor ’General and ATarryaty who now lliewed 
caufe, contended that the jury might have reafonably 
inferred, (as the cafe was, though they were not in a 
condition to prove it at the trial,) from the circumftance 
of the bill having been carried for prefentment after 
banking hours by a notary’s clerk, who was not the 
ufual perfon to prefent bills in the firft inftance, that 
it had been before prefented during banking hours \ 


(a) 


and 
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and that the whole of thofe hours had been allowed 
the acceptor of the bill to difchargc it, according to the 
univerfal practice of banking houfes, at the expiration of 
which time the notary made his prefentment. This 
diflindlion they faid was not adverted to in Parker y. 
Gordon^ which was decided on the ground of there 
having been no other prefentment than that made by 
the notary. 


1813. 


ELi-uRa 
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Teed. 


Lord Ellenborough C. J. faid that there was no 
ground for the jury to prefume that which was fo 
eafily capable of proof ; and that the cafe of Parker v. 
Gordon was not didinguidiable from the prefent, and 
that cafe was conformable with the do£frine which he 
had ufually held. There was not any text- writer upon 
whofe authority a prefentment of a bill by a notary at 
a houfe of bufinefs after it was clofed, could be fuf- 
tained. It is laid down in Marius (a), that it mull be 
made during times of bufinefs, at fuch feafonable hours 
as a man is bound to attend, by analogy to the horse 
juridicse of the courts of juft ice. 

The reft of the Court concurred- 


Topping and Taddy for the defendant, prayed that a 
nonfuit might be entered : but the Court only made the 
rule abfolute for a new trial on payment of colls by the 
plaintiffs, in order that they might have an opportunity 
of proving a prior prefentment. 


(a) Mariust and 187. 
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An aflured on 
bott<>mry can- 
itot recover 
again (I the 
underwriter 
unlefs there has 
been an actual 
total lol's of the 
/hip : for if the 
/hip exi/l in 
fpecie, in the 
liands of the 
owners, though 
under circum- 
fiances that 
would entitle 
the a/Iiitcd on . 
the /hip tu 
abandon, it 
will prevent its 
being an utter 
lois within the 
meaning of the 
bottomry 
bond. 


Thomson againft the Royal Exchange 
Af[urance Company. 

was an acS^ion on a policy of aflurance on bot- 
tomry^ at and from St, Chriflopher to London^ tried 
before Lord Ellenborough C. J. in London^ at the fittings 
after laft Michaelmas term : when it appeared that the 
(hip failed on the voyage infured ; in the courfe of 
which (he encountered fuch tempeduous weather as to 
become totally difabled, and to have narrowly efcaped 
foundering at fca; but falling in with a king’s (liip, 
was taken in tow by her and brought into Falmouth, A 
furvey was made of the fliip’s date at that place, and of 
the expcnccs neceflary for her repair, when it was found 
that they would amount to 3 200/. \ and that after their 
completion (he would be worth only 2000/. : the owner* 
therefore determined to break her up and fell her at 
Falmouth ; and her hull was accordingly fold for 300/., 
and her fails and dores for 400/. 5 her value at the pe- 
riod w'heii die loft St, Chrijlobher luiving been 4000/. 
Thefe circumdances it was contended amounted to an 
utter lofs witiiin the meaning of the condition of tlie bot- 
tomry bond ; but Lord Ellenborough C. J. being of a dif- 
ferent opinion dircdl^cd a nonfuit to be entered. 


Gurney now moved to fet afide the nonfuit, con* 
tending that the circumdances proved at the trial (hould 
have been left to the jury, with a diredfion to find a 
total lofs : it appearing from the furvey made of the 
(hip that (he was neither capable of continuing her 
voyage, nor of remaining any longer in cxidcnce as a 

(hip. 
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&ip, without incurring expenccs which would greatly 
exceed her value j and from nccedky (he was broken up, 
while the voyage was yet incomplete : by which means 
the condition upon which tlie fum borrowed was 
made payable had failed, and therefore the infurer was 
liable. 


1813. 


Thomson 
againji ■ 
The RoYAfc 
Exchange 
AlTu ranee Cora- 
j)*ny. 


Lord Ellenborough C. J. This wiis not a queftion, 
whether fuch a lofs had happened as in the cafe of an 
infurance on tl»c Ihip, might have entitled the alTured to 
abandon ; but whether it was an utter lofs within the 
true intent and meaning of the bottomry bond. The 
diftin6lion between an infurance upon the one and the 
other is fimple : in the former cafe if the voyage be loft, 
or not worth purfuing, or the fhip be reduced to fuch a 
ftate that (lie cannot proceed without refitting, the ex- 
pence of which would greatly exceed her value, the 
alTured may abandon and claim as for a total lofs ; but 
in the latter cafe as nothing fliort of an actual total lofs 
will difeharge the borrower of money upon bottomry, 
fo nothing lefs will render the infurer liable. Here 
the thing continued to exift as a fiiip, her hull and 
bottom remained, though perhaps in fuch a ftate as 
might make it prudent for the owners to difpofe of 
her. I have had occafion at the cockpit to ftate this 
diftin£iion as eftabliflied law ; that in the cafe of bot- 
tomry nothing ftiort of a total deftrinfiion of the ft^ip 
will conftitutc an utter lofs 5 if it exifts in fpecie, in the 
hands of the owner, it will prevent an utter lofs. 

Per Curiam, 


Rule refufed. 
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^u^day^ 

Jan. z6'th. 


The Court will 
not grant a 
mandamus to 
compel a canal 
company, pur- 
fuant to the 
provifions of an 
a^t of parlia- 
ment, to pro- 
ceed to an 
adeirment, of 
the value of 
land taken 
by them for 
the purpofes 
of their canal ; 
and alfo of the 
reeompcnce to 
be made (or 
the damages 
thereby ful^ 
tallied; if the 
parties inte- 
relfed in the 
land do not 
make their ap- 
plication to the 
Court within a 
rcafonabie time 
after \he land 
was taken by 
the company ; 
erpccially if the 
parties hive 
another remedy 
by ejectment. 


The Kisg agair^ The StainforTh and Keadby 

Canal Company. 


J^j^OLROJTD moved for a rule nifi for a manda- 
*mus to the defendants, directing them to call a 
meeting of the commiflioners appointed by an a^I of 
parliament of the 33 G. 3. r. 117. (<»), for making 
and maintaining a navigable canal from the river Dunn 
navigation cut to communicate with the river Trent, 
See., in order that the faid commiflioners fliould ilTue a 
warrant to the flieriff of the county of JTori, to fummon 
a jury purfuant to the faid a<£l:, to aflefs the fum or 
fums of money, or annual rent, to be paid for the pur- 
chafe of certain land late belonging to Lady Irnv'w, de- 
ceafed, and now to the Marquis and Marchionefs of 
Hertford, in right of the Marchionefs, taken by the faid 
company for the purpofes of the faid canal, and the re- 
compenfe to be made for the damages that have been 
fuflained thereby by the faid Lady Irwin and the faid 
Marquis and Marchionefs. 


{a") By certain provifions of the above aft commiflioners are ap- 
pointed for ftttling differences between the canal company and the 
proprietors of lahds who arc impovvered by writing to afeertain either 
by an annual rent or by a Turn in grofs the value of the purchafe of 
the lands fet out for making the canal, and alfo the recompenfe for 
damages fuflained ; and if the parties arc diffatisiicd with their deter- 
mination to ifTue a warrant to the IherifT of the county where the 
lands lie, to fummon a jury to aflefs fuch value or recompence ; and 
it is provided alfo that upon payment or tender of fuch fiim as the 
commiflioners (halt afeertain or the jury aflefs, the company may take 
pofTeflion of the lands; and that upon further recording the determi- 
nation of the commiflioners or the verdift ol the jury at the feflions 
the land (hall veil in the company, and that until fuch fum is paid or 
tendered the company fhall not be impowered to enter. 

«: It 
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It appeared by the a/Iidavits on which the rule was i 5 ij. 
prayed, that in the year the canal company took kjko 

the land in queition, amountinir to about feven or eight againj} 

^ ® Stajnfortk 

acres* of which Lady Irnviti was then tenant for life, and 
and the Marchionefs of Hertford afterwards became lO CanalCompany. 
at her dcceafe, and converted it to the purpofes of their 
navigation. At that time they made a valuatipn of the 
land without giving any notice of it to Lady Irnvin ; 
nor did they make any tender of the money at which 
they valued it during her life, but in i8o6 her agent 
attended at a meeting of the company, and delivered in 
his clidm at the rate of 30/. per acre above their valua- 
tion. In .1807 Lady Iriuin died, and in jdpril 1810 
the agent of the Marquis made various applications to 
the company, for fettling the price due for the faid land ; 
to one of which, in July^ he received for anfwer, that 
they would confider the claim and communicate tlie ro- 
fult j which they did fhortly afterwards by inclofing an 
order, made at a general meeting, for tendering the price 
of the orignal valuation and intereft thereon, and if it was ‘ 
refufed, the company declared they would abide the legal 
confcquenccs. This valuation was fworn to be very far 
fliort of the real value of the land. 


Holroyd contended that In order to proceed to a due 
valuation, according to the it was fleceflary to 

have a meeting of the commiflioners ; and that fuch 
meeting could only be compelled by means of a man- 
damus, which was therefore the proper remedy in this 
cafe. He faid, that it was true the company by taking 
poflelTion of the land before a due afleOinent was made, 
and the fum aflefled was paid or tendered by them, 
which by the aft are made conditions precedent to their 
VoL. I. D taking 
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The Kino 

againfl 

SrAlSfO'R.TH 

and 

XXADMY 

CiaalCompany. 


taking poffeflion, had made themfelvcs trefpalTers, and 
therefore eje£fment would He agaiiift them ; but that 
would be an inconvenient remedy, which might ouft the 
pnhVic 0^ land that Is now dedicated to their nfe. 


Zord Ellenborough C. J. Why was not this appli^ 
cation made earlier ? the caufc of complaint originated 
as far back as the year 1 799 ; and there is nothing dated 
to the Court to account for the delay. Since that time, 
no doubt, changes have taken place in the company’s 
property, and many of the (hares have got into other 
hands who were no parties to this tranfa£tion. I therefore 
think that this application comes too late, and remember 
a cafe not very long ago, in which Lord Sheffield was 
concerned, where the Court refufed to entertain a fimilar 
motion on account of the length of time that had been 
fufFered to elapfe. Here there is another remedy by 
eje£l:ment, which, if purfued, may perhaps lead to foms 
compromife. 


Grose J, It might be injurious to thofe who have 
become purchafers of this property fince the year i799» 
to grant this rule. 


Le Blanc J. If we were to grant the rule it muft be 
to make an ellimate of what was the value of the land as 
long ago as 1 799. 

Curiam, 


Rule( 
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Gladstone and Another againfi King. 


^Tuefilayy 
Jan, aCvll. 


•'I HIS WAS nij aclion on a policy of aUurancc made ^'"hcre the 
JL ^ plaintiffs on 

the 2yth 18 it, on the fhip Ricf/ard, loft or asth oaohr 

not lod, at and from the vcdcVs port of loading in an inAranw on 
Jamaica, to iicr port of clifcliargc in the united kingdom. 

At the trial before Lord Kllenhorough C. J. at the London loading to 

licr port of 

iittings after lafl term, it appeared from the admiffions, difeharge, and 

, , y r T 1 r, in* •i*»>r it appeared that 

that on the 15th or Jtdy i8i i the Ihip arrived m Ma?t- on tlic asth of 

sh'meal harbour, in Jamaica, for the purpofe of taking titc^fliip^wlliuf* 
in her cargo ; of which circumftance the captain ap- 

° * loading was 

prized the plaintiffs, (her owners,) by letter of that driven on a rock 

. I T Tin. .1 O- r • • T 

date; on the 25th, whiJlt too Imp was lying in the gr-t (ir wiihout 
harbour, a ftorm came on which drove her from her have futfcrcd 

moorings, and flic ftruck upon a rock, but by the ex- ,*IJage*^^'^arfd the 
ertion of the fliip’s company was got off again without capt.yii attcr- 

. * * ' " ° wards wrote a 

appearing to have fuffered any material damage. On the letter to the 

plaintifts with** 

5th of Augujl the captain wrote home to the plaintiffs, out communi* 
but did not make any mention of this accident in dcntTwh*^ch kN 
his letter, which reached the plaintiffs on the 5th of 
October following. The Ihip having completed her load- Cflcbcr; and 

^ 11'^ 1 aftcr- 

ing, proceeded on her voyage, and arrived at the JV^e/i wards arrived at 

India Oocks on the dth oi January 1812, and afterward;^ ch!irg;^\vhrr^' 

difeharged her cargo undamaged ; and on the day of her rplotoft 

arrival the captain made a pruteft, in Vv'hich he detailed the 

* accu enr, and 

the accident that happened to iicr on the 25th of July, but k iting that the 
added^ tKaf ' fhe profecuted her voyage home without bottom muk 

have been 
chafed, ;)nd 

her bottom olherwife injured by fti iking on the rock: Held, that the plaintiffs could 
not recover as for an average lofs ariflng from the accident ; for the captain was bound 
to communicate the accident, and for want of fuch communication, the antecedent da- 
wage was an implied exception out of the policy i and the policy not being made void, 
the plaintiffs could not recover buck, the ptemium. 


D ? 


fxhibitm|| 
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exhibiting any bad effects from the accident ; although 
the planks of her bottom muft have been chafed, and 
her bottom otherwife injured by ftriking on the faid 
rocks. This was the firft intimation given to the plain- 
tilFs of the accident. A furvey was afterwards made, 
when it was difeovered that the (hip, in confequence 
of having run aground, had fuflained damage in her 
keel and other parts to the amount of about 15 per cent., 
^vhich damage the plaintiffs fought by this a£l:ion to 
recover. 

Upon this evidence it was objected that the Captain 
fliould have informed his owners, by his letter to them 
of the 5th of Angujiy of the accident which had hap- 
pened to the fhip on the 25th of July ; which if lie had 
done, the information would have reached them in time 
to have communicated it to the underwriters, to whom 
it was material that it fliould have been communicated. 
Lord FAlenborough C. J. was of opinion that the captain, 
as a^ent for the owners, was bound to communicate to 
them what he knew might be a caufo of damage to the 
fliip, and that his omiflion in this refpeft, by means of 
which the owners were prevented from difclofing the ac- 
cident to the underwriters, operated as an exception of 
that particular rifle out of the policy ; and he therefore 
directed a nonfuit. 


Si'arldt now moved to fet afide the nonfuit, upon the 
ground that the plaintiffs were entitled to recover cither 
for an average lofs, or for a return of premium ; either 
the policy attached notwithflanding the concealment, and 
then they ought to have recovered upon the lofs ; 
or the r'^icealmcnt was material, and the policy void, 
and then they were entitled to a return of premium. 

Ho 
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He contended that the policy attached notwithllanding 
the concealment, and that the captain was not bound to 
inform his owners of every accident which happened, 
unlefs it was of fuch a nature as to caufe an apparent 
damage or a probability of damage to the fliip : the 
mere polTibility that fhe may have fufFered from any 
accident is not enough to make the difclofure of fuch 
accident ncceflary, for if it were, the captain would be 
bound to write home by every poll refpe£ling the moll 
trivial occurrences. Here it is admitted that the captain 
was not aware of any injury fullained ; and it is not 
imputed to him that he kept back any information from 
his principals in order to make them the inftruments of 
efFe£l:ing a fraud on the underwriters *, if he liad not 
written at all after the accident it does not follow that 
the infurance would have been void. His omitting 
tlierefore to communicate the accident when he did 
write, which cannot amount to more than not writing at 
all, will not vitiate the policy. 13 ut if the policy attached, 
it is a new principle in infurance-law that it may do fo 
for fome purpofes, and not for others ; and that the 
want of a difclofure of any particular circumftance, 
which does not amount to fuch a concealment as will 
vitiate the policy, may yet amount to an exception of 
the rilk ariling out of that particular circumftance. 


1813. 


Cladstovic 
Kimo. ■ 


Lord Ellenborough C. J. With refpc£t to the' 
queftion, whether the captain was bound to traafmit to 
his owners intelligence of the accident which happened 
to the (hip on the 25th of J«/y, I think that if it were 
but a dubious caufe of damage, he ought to have com- 
municated it j but looking at the circumftunces as dif- 

D 3 doled 
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asrainji 

King. 


clofcd afterwards by the captain’s proteft, muft we not 
fay that they amount to foinething more than a dubious 
caufe, and that there is pregnant evidence that the 
captain fufpe£ted the fliip muft have fuftaincd fome 
damage, though he might not know what the particular 
damage was ? If then the captain might be permitted 
to wink at thefe circumftanccs without hazard to the 
owners, the latter would in all fuch cafes inftruft their 
captain to remain filcnt ; by which means the under- 
Vrriter at the time of fubferibing the policy, would in- 
cur a certainty of being liable for an antecedent average 

t 

lofs. To prevent fuch a ponfequence, and confidering 
that what is known to the agent is impliedly known to 
the principal, and that the captain knew and might have 
aflually communicated to the plaintiffs the caufe of da- 
mage, fo as to haye apprized them of it before the time 
of efFe^Iing the policy, I think that no mifehief will en- 
fue from holding in this cafe that the antecedent damage 
was an implied exception out of the policy. If the 
principle be new it is confiftent with jufticc and conve- 
nience j and there being no fraud imputed to the captain 
in the concealment, will not alter the cafe as we had 
occaiion to determine yefterday (a), I do not remember 
that the point refpe£bing the return of premium was 
made at the trial i but if it w*as, the anfwer to it muft 
have been that this is not the cafe of a void infurance, 
but only of an exception out of the policy. 


Le Blanc J. The antecedent damage which the cap- 
lin was boupd to communicate to his owners, and 


(«) £rid!is V. Jlantery ante ij. 


ncglefted 
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neglected fo to do, may be confidered as an implied ex- 
ception out of the policy ; and the opinion which my 
Lord held at the trial muft have precluded the plaintiffs 
from demanding the premium. 


1813. 


Glaostonr 

KINO'. 


The other Judges concurred. 

Per Curiamy Rule refufed. 


SiFFKEN againjl Allnutt. 


^^HIS was an action upon two policies of infurance, the 
fir ft of the 1 8 th of Augujl 18 ii, on wheat, by the 
(hip Anna M.aria j the fccond of the 24th of Sept» 1 8 1 1 , 
on money advanced to tRe captain at Archangel^ “ loft 
or not loft,” at and from Archangel to London. The lofs 
declared upon was by capture. At the trial before Lord 
Ellenborough C. J. at the London fittings after laft Trinity 
term, it appeared that the fliip with her outward cargo 
failed from London in Jtme 1810, under a licence which 
the plaintiff had procured on the 25t^ of preceding. 
The licence was granted to Henry Siffken for the Anna 
Maria to take a cargo of Briti/h and Ea/l India goods at 


Where a li- 
cence was 
granted to the 
plaintiff on the 
45 th of M^ay 
1810, to take 
a cargo from 
London to Arch^ 
crgel, and to 
return from 
thence with a 
cargo of grain 
^nd other goods 
permitted by 
law to be im- 
ported to any 
port of the 
United King- 
dom, and the 
licence was 
limited to the 


London^ and proceed to Nenucq/lley and thence to Arch^ 

an^eL and to return thence with a cargo of grain and which 
* 00 time was after- 

wards extended 

to the ift of yanuary i8ii, and the fhip after taking in a cargo of pitch and tar at 
ArchivtgeJ, failed on ner homeward voyage on the 13th of OBoher l8to, but was <iriven 
back to Archaiigelf and there unloaded, and her cargo fold, and the Ihip Laid up for the 
winter, and did not fail again from thence with a cargo of wheat until the firft of 
Aitguji 1811 : Held, that the licence was not exhanffed by taking in the firll cargo of 
pilch and tar, but would cover the c'trgo of wheat alfo,' notwithilanding the time 
limited for its continuance had elapfed, provided it appeared that the voyage was pro- 
fccuted with all reafonable difpatch, which was a queftion for the jury ; and thcrefere 
if it Ihould fo appear, an infurance efTeftcd by the plaintiff on the 18th of Auguji i8ir, 
on wheat at and from Archangel to London would be valid, would attach on the wheat 
cargo ; but an infurance on money advanced to the captain at Archangel was void, and 
upon that the plaintiff might recover back the preminm. 


P 4 


lather 
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Other goods permitted by law to be imported, to any 
port of the United Kingdom.” This licence was to 
remain in force until the 29th of September 1810, which 
period, by a general order in council, applicable to all 
licences, was extended to the ift of January 1811. 
The fhip arrived at Archangel in September 1810, and on 
the 2d of Odiober difeharged her outward cargo, and 
afterwards took in her homeward cargo, which confifted 
of pitch and tar, and on the 13th of OElober failed on her 
homeward voyage. A few days afterwards the froft fet 
in, which obliged her to put back to Archangel^ and in 
confequence of fome damage fhe had fuhained from an- 
other veflcl having run foul of her, it became necclTary 
to unload her cargo ; and the pitch and tar were accord- 
ingly unloaded and ^ fold at Archangel, The fliip lay 
there during the winter, and when the froft broke up in 
May 18 1 1, underwent fome repairs 5 and on the i6th of 
July took aboard a cargo of wheat, and on the i ft of 
Atigujl again failed on her homeward voyage; in the 
courfe of which on the 1 6th of the fame month fhe was 
captured by the Danes, It alfo appeared that on the 
25th of March 18 1 1 , the plaintiff had procured another 
licence to continue for fix months, permitting the Anna 
Maria to proceed from Archangel to Leith. Upon the 
firft policy Lord Ellenborough C. J. was inclined to think 
that it was not intended to cover two fucceffive cargoes, 
but only one ; and therefore that the policy never at- 
tached on the fccond cargo : and on the other policy his 
Lordlhip held that the infurance was void ; and he al- 
lowed the plaintiff to recover the amount of the premium 
on both the policies, with liberty to the defendant to move 
to reducHthe verdi<Sl: to tlie amount of the premium ou 
the fecond policy. 

Farli 
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Park accordingly obtained a rule nifi in laft Michaelmas 1 8 13. 
term for fo reducing the verdidl:, or for a new trial, siffkem 
contending on the authority of Lowry v. Bourdieu («), allnuit 
and Vandych v. Hewitt {b)y that the plaintiff could not 
recover back the premium on the firft policy, inafmuch 
as the voyage infured was illegal, there not being any 
period when it was protedled by the licence. [[Lord 
Ellenhorough C. J. faid, that fuppofing the licence to have 
expired, ftill perhaps there might be a diftinftion be- 
tween the cafe of an illegal infurance and this cafe^ 
where it was evident the party contemplated a legal 
voyage by procuring the licence.] 

The Solicitor^General and Holroydy who now fhewed 
caufe, contended that at all events the plaintiff was 
entitled to retain the verdict for the premium on the 
firft policy, becaufe the voyage infured was prote£l:ed by 
the licence, and therefore not illegal 5 but fecondly, they 
contended that the plaintiff ought to have been further 
allowed to recover upon the lofs, becaufe the policy 
attached on the fecond cargo. On the firft point, they 
maintained that the licence, notwithftanding the time 
fpccificd for its continuance had elapfed, would yet 
enure to prote6t the voyage, for the Court would con- 
ftrue it according to its fair meaning and import, rather 
than according to its ftri£l: letter ; and in this refpedf it 
refembled a policy of affurance or any other commercial 
inftrument. It is material to obferve that this was a 
licence not for an unnamed adventure or an indefinite 
^argo, but for a voyage declared out and home, and for 
a cargo fpecified as a cargo of grain 5 and the words 

la) Doug. 467, (a) i £aj 7 , fj 6 . 


limiting 
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Kmiting its duration to the 29th of September are printed* 
and are therefore to be taken in a fenfe lefs ftri£fc than 
if they were written. The ohjc£I then of the licence 
was rather to protect a fpecific adventure than to limit a 
fpecific time j and to hold that the adventure mull be 
concluded on the 29th of September y would be to defeat 
the meaning of the licence by a {h:i£l: adherence to its 
letter. It was inconfiftentwith the nature of the voyage 
that it fliould terminate within the time fpecified 5 which 
mud therefore be intended fuch a reafonable time as, 
allowing for the accidents of climate, would be fufficient 
for the completion of fuch a voyage. This was fo laid 
down by Lord Ellenborough C. J. in Schroedcrx, Vaux (^i), 
and the Court of Common Pleas yederday confirmed that 
doclrine in the cafe of S iff ken v. Glover y by refufing a 
rule for a new trial in an adlion brought upon this fame 
policy, being of opinion that there was not any unreafon- 
able delay. [Lord Ellenborough C. J. faid that by limit- 
ing the period of the licence, it certainly was in the 
contemplation of the crown, that the voyage fliould be 
profecuted with all convenient fpeed ; but he had uni- 
formly held that the licence fliall not become void by the 
mere efflux of time, if the voyage be duly commenced 
and profecuted within a reafonable time.] Upon the 
fecond point they obferved that this policy, like the 
licence, was not a general policy, but upon a fpecific 
cargo and voyage ; and they relied on die arguments 
already ufed upon that point in fupport of the licence, 
to fhew that the policy alfo attached on the wheat cargo. 


Park and Campbell y contra, denied that the cafe in die 
Common Pleas decided either of the queflions now be-s 


fore 


(a) IS Eaft, 53. 
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fore the Cqurtj the queftion there being upon the fecond 
licence 5 and maintained that this licence being exprefsly 
limited to one cargo as well to a time certain, was 
exhaufted by the cargo of pitch and tar, and could 
not be extended beyond the exprefs terms of it to a 
fecond cargo. Admitting that the accidents of the 
voyage may create fuch an inevitable delay as may ‘juf- 
tify an extenfion of the licence beyond the precife period 
limited, it is not fo with refpe<£k to a change of cargo ; 
ptherwife a licence granted for one cargo only might be 
extended to any number that the fpeculation of the party 
iicenfed might require. In Schroeder v. Vaux there was 
no change of cargo, and even with refpeft to the exten- 
fion of the time in that cafe, it is obfervable that the ad- 
venture had fubffantially commenced before the licence 
expired, by the loading of the goods on board within the 
time preferibed. That is not fo here with refpe£I to 
the wh^rat cargo, which was a new adventure begun after 
the licence had been fatisfied by a former cargo, and 
after the licence itfelf was no longer in force. In this 
view; of the cafe it is immaterial to difeufs, fecondly, whe- 
ther the policy attached on the wheat cargo ; for if there 
was no licence at the time when it was eiTecled, the in-* 
furance was illegal. 

Lord Ellenborough 0. J. In this cafe tw'O qucftlons 
^lave been made, the firft, whetlicr any thing has been 
done in fraud of the licence. For the determination of 
that point, it is material to confider what the licence au- 
thorizes. It authorizes the taking in a cargo of BriitJIi 
and Ec^ India goods at Londfin^ and proceeding to 
caJlU and thence to Archangel s it does not, however, 

ftop 
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ftop there, but it goes on to permit the return from 
Archangel with a cargo of grain and other goods permit- 
ted by law to be imported into any port of the United 
Kingdom. The cargo of pitch and tar came within the 
terms of the licence. Where then is the fraud ? It is 
contended that the licence was exhaufted by taking in 
this one cargo. Without confidering this as a queftion 
to be governed by the rules of conftru£lion applicable to 
policies of infurance, and taking it on the terms of the 
licence only, can it fairly be Hated that the licence was 
exhaufted by this firft cargo ? The veflcl was driven 
back by the feverity of the elements to the port from 
which (he failed, and there detained 5 during which de- 
tention another cargo was fubftituted in lieu of the ori- 
ginal cargo } but is there more than one cargo imported 
into this kingdom ? Then as to there being any unne- 
celTary delay. The licence, by having fixed a terminus, 
a quo and ad quern in refpe6f of time, certainly contem- 
plated as fpeedy a profecution of the voyage as the nature 
of it would admit. It may be a fit queftion, therefore, 
for a jury, whether due fpeed Jias been ufed 5 for al- 
though the licence is not fo peremptory, in refpc£t of 
the period fixed by it, as to require a ftridt and literal 
compliance, yet it muft be conformed to as nearly as 
poflible. The queftion then up^n a new trial will be, 
whether this was a bona fide profecution of the voyage 
according to the fair import of the licence, which has 
not been fubmitted to a jury, the caufe not having arrived 
at that ftage of enquiry. The fecond queftion is, who-' 
ther there has been any fraud on the terms of the policy. 
The policy was fpecifically on wheat, not on pitch or tar, 
nor a general policy, and the fecond cargo is a wheat * 

cargo. 
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cargo, and quoad this policy the only one ; for the Court 
cannot turn its eye back and look at the cargo of pitch 
and tar to which the policy does not apply. The voyage 
with refpc£l: to the wheat cargo was profecuted duly and 
bona fide. If, therefore, the voyage was fairly within 
the terms of the licence, the duplicity of die cargo, (if I 
may be allowed the expreflion,) that is, the circumftance 
of there being a cargo of pitch and tar firft, and of wheat 
afterwards, will not invalidate the policy. The impref- 
fion upon my mind at the trial muft have been that the 
firft cargo occupied the policy, and if that had been the 
cafe, it is quite clear that the policy would not have 
covered two fucceflive rllks. But whether that impref- 
fion was taken improvldently or on the fuggeftion of 
others, it now appears to be erroneous ; and I cannot 
help thinking that I could not have feen the policy ; or 
I fliould have held that it was not intended to cover the 
cargo of pitch and tar. Upon the firft point it is cer- 
tainly a very fit queftion for a jury whether the licence 
was abufed by being treated as a floating proteiSIion to 
cover different cargoes, or whether it was not promptly 
and fairly executed, and the fecond cargo bona fide fub- 
ftituted without any unneceflary prolongation of the 
voyage : if it was, it will be protected by the licence. 
The fecond queftion will be whether there was any 
fraud upon the underwriters, this being an infurance 
upon a fpecific cargo of wheat, from the circumftance 
relating to the cargo of pitch and tar. I lay out of the 
cafe all queftion upon the fecond licence ; becaufe the 
party is entitled to ftand on the terms of the firft licence, 
and a mifconception in procuring another licence fliall 
not operate to his prejudice. Under thefe circumftances 
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Per Curiam i Rule abfolute. 
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Heselton agahifl Allnutt . 


Where goods 
tvere injured 
from Heligoland 
to 3ifentel, with 
libcily to touch 


was an a£lion on a policy of alTurance on goods 
by the Ihip Vrow GesinUf at anti from Heligoland to 
Mimely with liberty to touch at any ports or places what- 


at any ports 
and to leek, 
join, and ex- 
thange convoy, 
ivai ranted free 
fiom capture 
in tlic port of 
JMemel^ and the 
ftip jailed from 
Heligoland with 
orders to go to 
Coitenburgh to 
know whether 
to proceed to 
Anholt or Ale- 
mely and was 
captured in her 
way to Gotten- 
lurghy which is 
in the track 
either to Anhalt 
or Memd : 
Held, ti 1 . 1 t this 
wa.s to be con- 
liderc.l is a 
voyage to AH- 
7nel, ahliough 
it was fiihjert 
to be chaiiged 
according to 
circumjlanct'S 
Upon the ihip's 
arrival at Cot- 


foever and wherefbever, and to feek, join, or exchange 
convoy, warranted free from capture in the port of 
AfemeL The lofs alleged was by capture. The cafe 
was this : on the ipth of November 1810 the fliip failed 
from Heligola*id with a cargo of fugar, having a written 
order aboard wliich was delivered to the captain by the 
ihippers of the goods at Heligoland y direfling him to go 
to Gottenhurghy and there afeertain whether he (liould 
proceed to Anholt or Memel, and if he found a convoy 
at Gottenonrgh to join it. On the 6th of December fol- 
lowing the fliip was driven by a gale pf wind under the 
batteries of Skegatty and there taken by the Danes- ^Jtegan 
13 about five German miles from Gottenhurghy and in the 
track from Heligoland to Gottenburgh ; and Gottenburgh is 
in the way either to Anholt or Alemel- 

At the trial before Lord Ellenhorough C. J. at the 
London fittingii after lall Trinity term, the counfel for the 
defendant objefted' to the plaintiff’s right to recover on 


tenhurgh; and 

therefore the rifle commenced on her leaving Heligoland; and the (hip never having 
reached Gottenburgh the purpofe of going thitlwir for orders was merely an intention to de- 
viate, which did not vacate the policy ; neither was it a rcOraint on the captain’s judg- 
ment as to the pl?ce of feeking convoy, it not appearing that he could have met with 
convoy before the capture ; and confcquently the underwriter was liable. 


2 


the 
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the lofs, upon the ground that there had not been an 
inception of the voyage infurcd ; In fupport of which 
obje£lion they relied on the cafes of IVooldrulge v. Boy^ 
dell {d)y and Way v. Modigliam {b)y and a verdi£l‘ was 
found for the plaintiff with liberty to the defendant to 
move to enter a nonfuit upon this objection ; which rule 
was accordingly obtained in laft Michaelmas term, when 
another objcdlion was alfb ftated as ariling out of the 
cafe of Middlewood v. Blnhes {c)y that the captain was 
reflrained by the orders from electing to feek convoy at 
any place but Gottetiburghy whither he was bound to go 
at all events. 

The Solicitor -Generaly Parhy and Parnthcr now fliewed 
caufe, and firft obferved upon the liberty contained in 
the policy to touch at any ports whatfoever, and to feek, 
join, or exchange convoy, under which they contended 
that the plaintiff had a right to go to Gotteiihurgh cither 
for convoy or for other purpofes connected with the 
voyage, fuch as to afeertain the ftate of the port of 
Memely without being guilty of a deviation ; they then 
contended with refpe^l to the orders given to the cap- 
tain as far as they related to Anholty that at the utmofi: 
thofe orders could be confidcred only as a defign on the 
part of the allured to deviate, wliich defign had never 
been executed ; and that where the termini of the in- 
tended voyage arc the fame as thofe deferibed in the 
policy, which was the cafe here, the voyage is tc be 
conlldered the fame, and a mere intention to deviate will 
not avoid the policy. It was fo held in Keiuley 
Ryan {d)y where the fuppofed deviation was as much 

{a) Dottjf. i6. (}) s 7 . R. 30. 

(f) 7 7 R, 163. ( 4 ) % H, Bl. 343. 
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contemplated as in this cafe, and in W Mridge v. Boydell, 
Lord Mansfields is reported to have faid that a deviation 
jnercly intended, but never carried into c/Te^I, is as no 
deviation. In Way v. Modigliani an a^ual deviation 
Lad taken place, as was obferved in Kenvley v. Ityan ; and 
in J^awn’/u’^ J, fuid that if the veiTel 

had been captured before the arrived at the dividing 
point, he ihould have thought the underwriter would 
have been liable. Now here, allowing the utmofl; elTe£I 
to the orders given to the captain, they amount only to 
a contemplation to deviate, and the (hip was captured 
before the dividing point *, fo that this cafe falls within 
both the diftin£lions taken in the former cafes. As to 
the captain’s judgment being reftrained by the orders 
with refpe£l: to the place of joining convoy, upon a, 


(imilar obje£l;ion to which the cafe of Middle’wood v. 
Blakcs turned, there is no evidence to (hew that the cap- 
tain could have had any opportunity of making an elec- 
tion to join convoy before he reached Gottenhurghy and 
therefore that cafe does not apply. 


Topping and Marryat contra. The application for a 
nonfuit was made not on the ground of a deviation, but 
on the ground that there had not been any inception of 
the voyage infured. To entitle the aflured to recover 
* upon a lofs, it mull be a lofs within the voyage infured ; 
and for that purpofc it is neceflary that the voyage 
ftiould be declared in the policy. Here it is declared as a 
voyage to commence at Heligoland and end at Memely 
whereas it appears that the real voyage, fo far from 
being fixed to terminate at Memely was not to be de- 
clared until the fliip arrived at Gottenhurgh* Inltead, 
therefore, of being a voyage from Heligolandy with a cer- 

9 tain 
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tain deftination to Memel^ it was to remain in ambiguo 
until the fliip’s arrival at Gottenhurghy whether her ulti- 
mate deftination was to be Anholt or Memely and nothing 
was in certainty except that fhe was to go to Gotten- 
Burg/j, There is therefore a main diilinftion between 
this cafe and that of Kewky v. Ryan^ and MuhUeiuoGcl v, 
BJakesy where the termini of the intended voyages were 
fixed as deferibed in the policy, and therefore what was 
faid by Lanvrence J. in the latter cafe docs not apply to 
this. But although Middle<ivood v. Blakes differs in this 
Tcfpcfl from the prefent cafe, it is nevcrthelefs an au- 
thority in point, to fliew that if the captaiffs judgment 
was fettered by the orders as to the place of his fecking 
convoy, it is tantamount to a deviation. Now according to 
the terms of the policy the captain ought to have joined 
the firft convoy he met j but according to the orders it is 
clear that he was bound to Gottenhurgh at all events, anti 
had not an option to feek for convoy elfcwhere, nor to join 
an earlier convoy if he had fallen in with one, and hence 
the rilk of the underwriters was materialiy increafed. 


1813. 


Hesemom 

a^ahtfl 

Allnutt. 


Lord Ellenijorough C. J. This is a cafe which is 
fomewhat new in its eircumflances, anti at the time when 
it w’as moved I wiflicd to have it brought under the con- 
fideration of the Court. Having now heard the argu- 
ments and what Is material to be adduced on the point, 
1 think there was an inception of the voyage infured. 
The way in which it Itrikes my mind is this, viz. that 
the preponderating intent of the affured was to go to 
: although that intent w'as liable to be changed 
according to circumllances. But I am not aware that it 
is laid down in any book, if the terminus be once fixed, 
that becaufc it is made fubjc£t to alteration dependant 

VoL. L E upon 
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Upon circttmllances, it ftiall on that account be lefs a 
voyage to that place> to which the party originally con- 
templated to go. I think that there may be- a good in- 
ception of the voyage under a fluctuating purpofe. 
Here, as I have faid, the preponderating purpofe was to 
go to JMemel ; which appears by the warranty “ free from 
capture in the port of M.emel'^ As to the other qucllion, 
whether under a liberty to feck, join, and exchange con- 
voy the policy may not be afieCted by fettering the difere- 
tion of the captain, we are not called upon to decide that 
point \ becaufe it does not appear that the captain had 
an opportunity of cxerciflng any diferetion as to joining 
convoy before the capture ; and as he never reached Got- 
tenburghy the utmofl that can be made of the orders will 
only be this, that they amount to a contemplated devia- 
tion. It may be obferved, however, thiit this liberty is 
not introduced into the policy by way of llipulation on 
the part of the alTurcd that they will feck and join con- 
voy, but is granted to them for their benefit, and for the 
purpofe of obviating any doubt as to its being a devia- 
tion, in cafe they ftiould go out of their way in feeking 
convoy 5 but I am not aware that the reftraining this 
liberty would vary the rights of the parties. Confidering 
then the cafe on the qucllion of non-inception, I think that 
there was a good inception of the voyage ixom. Heligoland 
to iM^;«^/,fubjeCl to be changed accordinj^ as circumftances 
might require ; and I do not know that fuch a contingent 
purpofe will defeat a bona fide inception. On the other 
point, if the vefTel had gone to Gottenburgh and been de- 
layed there by waiting for orders ; that would have been 
a deviation 5 but as the cafe is now prefen ted to us, it is 
merely an unexecuted intention to deviate, which will 
not vitiate the policy. 


Grose 
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Geose J. I think there was an inception of the voy- 
age, for although the intent was as Hated, Hill it mull be 
conlidered fubllantially as a voyage to Alemel. 

Le Blanc J. It is admitted that Gottenburgh was in the 
way to Aleincly and alfo that the veflel was captured in the 
courfc of her vcjyage to Alemel^ and before Hie reached Got- 
tenhurgh ; and it does not appear that flie had any opportu- 
nity of getting convoy from the time of her failing from 
Heligohtml until her capture; fo that the captain did not a£l 
under any rellridtion. All qucftion therefore of deviation 
is out of the cafe, which brings it to the quellion, whether 
the vend failed on the voyage infured. It is clear that 
although the policy ought to contain an accurate deferip- 
tioii of the voyage, yet it need not comprife every inter- 
mediate port at which the Ihip may be intended to touch, 
according to Kewley v. Ryaii and Aiiddlenuood v. Blakes, 
Here Gottenburgh was an intermediate port at which the 
captain was to touch for orders, whether he was to go 
ultimately to Anholt or Mem el ; but the primary inteiilion 
was to go to AlcineL If indeed he had gone into Gottenburgh 
merely for orders, it would have been a deviation, as it 
would have been if he had gone to Anholt ; hut he was 
captured before he arrived at either of thofc places. It 
feems to me that this cafe in many points refembles that 
of Middlen.vood v. Blakesy (with the exception indeed of 
the ultimate dellination not being finally fettled, upon 
which I have already obferved,) and it was faid in tliat 
cafe by Lawrence J. that if the lofs had happened before 
the fhip came to the dividing point, he iliould have 
thought the plaintiff entitled to recover. Here the lofs 
did fo happen, and the underwriters ran no additional 
rilk by the captain’s intention to deviate afterwards. I 
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am therefore of opinion that this verdi£l ought to 
(land. 

Bayley J. Memel was certainly one of the places 
which was primarily fixed upon \ and it was not clear 
when the capture took place that it would not have been 
the ultimate place of deftination. It has been contended 
however that the judgment of the captain was fettered 
by the orders to go to Gotienhurgh i but he never afted 
upon thofe orders, and it by no means follows that if he 
had gone thither he would have ftaid at Gottenkurgh longer 
than for the purpofe of getting convoy. It is fuggelled 
however that there might be other places at which he 
might have previoufly joined convoy ; but if it had been 
proved that an earlier convoy might have been procured at 
another place, and that notwithfianding, the captain had 
omitted to join it in order that he might fail to Gotten- 
hurghy that might perhaps have been a cafe of deviation. 

Rule difeharged. 


January 17 th. 


Glaser and Another agalnjl Cowie and Another. 


A broker who 
has 

to inlure the 
premium ac- 
cowling loth'^ 
directions of liis 
princri j'^l, can^ 
not let I’p as a 
defence time he 
was dired^led 
alib to infure 


^^?^CTION againfi: the defendants as agents of the plain- 
tiffs, for not efFe£Ung an infurance according to 
orders, viz. to infure the premium. At the trial before 
Lord micnhorough C. J. at the London fittings after laft 
term, it appeared that the defendants, who were mer- 
chants in Londotty received from the plaintiffs, who re- 


BjiaiiiU AV/V/> fided and carried on bufinefs at Stralfundy a letter dated 

capture; for . ... 

that is not a the 20th oi April 1810, aiid written by their managing 
J uider thl* clerk, which gave orders to the defendants to cffe£l an 

Yv liolo tnfur- 

aacc though It would he void pro taato. 


infurance 
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infurance according to the terms of a memorandum in- 
clofed in the letter. The memorandum contained 
directions for an infurance on goods to the amount of 
yoooLy and particularly deferibed the adventure to be in- 
fured, and that it was to include lofs by Bntl/b as well as 
foreign capture, and at the conclufion (in a pollfcript 
written in German) it contained thefe words, “ Obferve 
the premium on this value is alfo to be infured.” At the 
time of the receipt of this letter and its inclofure, the de- 
fendants alfo received another letter from the plaintiffs, 
inclofing a duplievtte of the above memorandum, dated 
the 23d of Aprily and written by the fame perfou as the 
former, in which he wrote thus : “ I confirm all what I 
“ faid belonging to the infurance, and fend you to-day the 
note in Engli/h to avoid all mifimderllanding. I added 
BritiJIj capture, though I know it is not lawful, but hope 
** you will take care for an infurer with whom a policy 
of ho’^'.our may be trufted as good and lawful,’’ The de- 
fendants upon the receipt of thefe letters effedlcd an in- 
furance in general terms againft lofs or capture by any 
power whatfoever, on the fum of 7000I., but not upon 
the premium. It was obje£Ied by the defendants, that 
the order for the infurance was illegal, inafmuch as it 
contained a direction to include lofs by BritiJJi capture, 
and therefore could not be made a ground of aClion 
againll the defendants for not complying with it. But 
Lord Ellenhorough C. J. held that the order was obligatory 
upon the defendants to infure the premium ; for although 
they might have renounced the order altog;ether if they 
had fo pleafed, yet if they adopted it, they were bound to 
execute it, as far as by law they might, fecundum 
formam jubentis. Whereupon the jury found a verdiCt 
for the plaintifis. 
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Topping now moved for a new trial upon the ground 
that the negledt of the defendants to comply with the 
order in one part of it, ought not to place the plaintiffs 
in a better fituation than they would have been in, if the 
defendants had ftri£fly performed the order in every part. 
He contended that if they had fo done, the plaintiffs could 
never have recovered upon the policy, bccaufc the infur- 
ance againft Briti/h capture, which the order direfted, 
would have made the policy void : they ought not there- 
fore to derive from a partial omiflion of the defendants a 
benefit which they would not have had, if their order had 
been completely executed. 


Lord Ellenborough C. J. This omiffion was cer- 
tainly a flip of the defendants, which probably arofc from 
the direeSfion refpedling the infurance of the premium 
being in a foreign language, and occurring in a few w’ords 
at the end of a letter of confiderabic length. But (till as 
the fir ft letter contained a fpecific dire^lion, which w-^as 
confirmed by the fubfequent letter, the defendants were 
bound to attend it. It is true that the plaintiffs fay in 
their fecond letter, that they added Briti/Ii capture, 
though they knew it was not lawful j but it is not a 
crime to infure againft BriliJJi capture, fo as to make the 
whole policy illegal and void, as this Court feem to have 
thought in the cafe of Lubbock v. Potts [a ) ; though per- 
haps fuch infurance would have been void pro tanto. 
In this refpeft the defendants conducted ihemfelvcs wdth 
adroitnefs by effedling an infurance in general terms, 
which would be conftrued to extend to fuch captures 
only as they might lawfully infure againft. 


(fl) 7 Eajl , 449. 


The 
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The other Judges concurred ; and Le Blanc J. added, 
that poflibly the defendants might have met with 
fuch an infurcr as the letter of the plaintifFs alluded to, 
with whom a policy of honour might have been cn- 
truftcd. 

Rule rcfufed. 


Thompson and Another, Executors, &c. againji 
Cotter, Kellett, and two Others. 

PLAINTIFFS having fued out an alias bill of Middle^ 
fex againfl the four defendants, upon one affidavit of 
debt, flating them to be indebted to plaintiffs as exe- 
cutors, on which Kellett alone was arrefted and holden 
to bail, afterwards declared againlt Kellett feparately. 
Whereupon a rule niff having been obtained for fetting 
afide the tleclaration and proceedings for irregularity, 
and for entering an exonerctur on the bail-piece ; 

Lawes fliewed caufe, and contended that as where 
procefs is not bailable it had been held that feveral de- 
fendants may be joined in one writ, and the plaintiff may 
afterwards declare againff: them feparately (a) ; fo the 
fame thing might be done here, for except as to the right 
of holding the defendants to bail, there was not any folid 
diilin^Iion between procefs bailable and not bailable. 
Befides, here, there was an additional reafon why the 
plaintifFs fliould be permitted to declare feverally, becaufe 
the other three defendants were in Ireland^ and could 
not be ferved with procefs. 

V 

(fl) Stalla T. AJhleyt x Bof. /»«/. 49 . 
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Topping and lAttledale in fupport of the rule, relied on 
Lew in V, Smith {a). 

Per Curiam, The ac etiam fliews that the party haa 
elected that the procefs fhall be confidered as joint 
procefs, and not as joint and feveral ; and it is not com- 
petent to a plaintiff to declare feparately againft one of 
four defendants upon joint and bailable procefs. But 
an exoneretur ought not to be entered on the bail-piece, 
as the plaintiffs may declare de novo. Let, therefore, 
fo much of the rule only, as requires the declaration to 
be fet afide for irregularity, be made 

Abfolutc {h)% 


(a) 4 Eaji, 589, (j>) See Chaj^man v. Elandy % New Rep. 82. 


JVednefilayy 
yan. 27th. 


Palmer and Wilkins agahift Baker. 


An indenture 
ailigitinf!; to the 
plaintiff's a con- 
tract for the 
parchafe. of 
timber, upon 
certain truffs 
for fecuring to 
themselves out 
of the proceeds 
the re- payment 
ol the purchafe* 
money ad- 
vanced by them, 
and aifo of a 
c;rtaiu balance 
before due to 
them, together 
wnli Intel eft 

thereon at 5 per cent, np to the time of payment, and alfo the further Ann of aoo/. as 
and fur a icafonable profit and compenfatiun for the trouble they would be at in the 
biifiners, and alfb all cofls, c'. urges, damages, and expences whicli they might be put to 
on account of the preinifes, is not uAirious upon the face of it; for the ^ool. allowed for 
tiou!)le is not neccflarily to he intended a$ a colorable ref'ervation of further intcred he- 
\ontl the legal inteicA, but as a compeiilation fortroul-Ic not comprehended within the 
cofts, charges <iamagts, and expenecs*, neither is it fo czeeflive as to be intended! 
nfuiious oa that account. 

ing 


plaintiffs, who were bankers at Bourton in 
GlouceJlcrJIiircy and had been put into poffeflion of 
certain timber, part felled and part growing, of John 
Huhandy at Evejham in Worcejlerjhircy brought trover 
againft the defendant, fheriff of IV ircejierjhirey to recover 
the value of part of the timber taken by him in execu- 
tion at the fui* of a creditor of Hubaud, The caufe 
was tried before Le Blanc J. at the laft affizes at IV or.^ 
ceftery when the plaintiffs recovered a verdidf for 362/, 
10/., which difpofed of all the queftions of fail, rcfenr« 
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ing only a queftion of law upon the conftru£fion of the 
indenture after mentioned, whether it was or was not 
ufurious upon the face of it; as to which the learned Judge 
bad directed the jury in favour of the plaintiffs. 

The indenture, dated the 15th of May 18 1 1, was made 
between J. Unhand of Evtjhant in the county of Worcefter^ 
timber merchant, and the plaintiffs. Palmer and Wilkins^ 
of Bourtofi-on the-Water in Gloucefterjfiire^ bankers. It 
recited, that by an agreement in writing of the fame date^ 
between the Hon. J. Lindjay and the faid Huband^ 
Lindfay agreed to fell, and Huband to purchafe all the 
timber growing on the Lench eftate, the property of 
Lindfay^ for 4800/., to be cut in fuch proportions and 
manner as therein mentioned, with certain exceptions 
fpecified. Huband agreed to fell and carry away all the 
timber before the 29th of September 1813, until which 
time he was to have the ufe and occupation of the wood- 
land, and was then to deliver it up to Lindfay in a proper 
ftate for cultivation, under tlie penalty of 7 /. an acre. 
And Huband alfo agreed to give up to Lindfay any of the 
timber at a valuation to be made by two indifferent per- 
fons, and to pay Lindfay for the purchafe of the timber 
and the occupation of the land 4800/., viz. Cool, on the 
execution of the agreement, a banker’s acceptance for 
1600/. payable at 75 days after date, and another like ac- 
ceptance for 300/. payable on the fame day, two other 
fuch acceptances for 1 000/. each, payable i o months after 
date; and another fuch for 300/. payable on the fanie day. 
That Huband fliould be allowed proper roads for conveying 
the timber off the lands. In cafe it fhould appear that 
the timber was not a valuable bargain to Huband^ Lindfay 
was to make him a reafonable allowance for the timber 
referved Handing, &c. The indenture recited furthef 
that Huband being indebted to the plaintiffs Palmer and 

Wilkins 
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Wilkins in 14244 upon the balance of his account, it was 
agreed between them that he fliould aflign the above- 
recited agreement and all his intefreft under it to Palmer 
and Wilkins in manner and for the purpofcs thereinafter 
mentioned, they undertaking to fulfil the faid agreement 
VfiihLindfay on the part oiHubandi'w'ith. refpe(St to making 
the feveral payments at the times and in the manner 
therein mentioned. The indenture then witnefled that 
Huhand for the confiderations mentioned fold, afligned, 
and fet over to Palmer and Wilkins all the timber and 
other the premifes mentioned in the recited agreement 
and agreed to be purchafed by Huhand of Lindfayy toge- 
ther with the agreement itfelf, and all Huband*s intereft 
therein, upon the trufts and fubjedl: to the provifo after- 
mentioned, i. e. upon truft, in the firfi; place, out of the 
proceeds which may from time to time arife from the 
fale of the premifes to retain and repay thcmfelves firfi: 
the 4800/., the amount of their acceptances for the pur- 
chafe-money as aforefaid j then the faid 14244 owing to 
them from Huhand upon his account ilatetl, together with 
intereft thereof at 54 per cent, up to the time of pay- 
ment ; and alfo the further fum of 200I. as and for a rea~ 
fonable profit and compenfation for the trouble they ivill be at 
in the prefent bufinefs ; and alfo all cojlsy charges, damages, 
and expences which they (hall or may expend, be put to, 
or be liable for, on account of the premifes or in anywife 
relating thereto. And for the more eafily carrying into 
efFe€t the faid trufts Huband appointed them his attor- 
nies, for and in his name to fell, carry 7 iW 2 iy, and difpofe 
of the timber and bark, and receive and fue for the money 
due thereon, and to perform all other lawful and rcafon- 
able a£ts in and about the premifes. Then followed 
covenants by Huband that he had lawful authority to 

I a afiign 
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^flign the premlfes to Palmer and IPtlkinSj free of all in- 

cumbraticcs, and to let them take poflTeffion, &c. j and a 

’ ^ Palmer 

provifo that in cafe the' money to arife by the fale of the ngawjl 
timber and premifes fhould not be fumcient to repay 
Palmer and VPilhins the faid fevcral fums of 4800/., 

1424/., and intereft thereon, and 200/., and all the faid 
colls, charges, and expenccs, Hubaiid lliould pay 
them what Ihould then appear to be due to them. Uut 
if the money to arife from fuch fale fliould be more than 
fullicient to pay the faid fums, then they fhould repay 
and re-allign to Hubatid the furplus. 


It appeared in evidence at the trial that Huba/id was 
indebted to the plaintiffs as bankers in 1424/., and alfo 
in 600/. for an advance by the plaintiffs to make good 
Hubatid'^ depofit to Lindfayy with whom he had con- 
tra<fled for the timber ; and previoully to entering into 
the deed Hubaml applied to the plaintiffs, telling them he 
had made a benelicial bargain, if it could be realized, but 
he could not realize it, and he propofed to the plaintiffs 
to affign his intereft to them by way of mortgage. The 
plaintiffs refufed that, but offered to take an abfolntc 
aflignment of the property, and to ftand in Hithand^s 
place. Hubatid declined this offer, but further propofed 
that, if the plaintiffs would take upon thcmfelves the 
working of the timber, and ,alfo the making the pay- 
ments, he fhould make them an allowance of 200/. for 
their trouble ; which was agreed to. At that time a 
very fmall part of the timber was cut, the reft was 
ftanding. In a week afterwards Hubatid went on the 
ground, and told the workmen that the timber was the 
plaintiffs’ property, and that they were to be their pay- 

mafters. 



6o 


CASES IN HILARY TERM 


1813. 


Palmer 

agaiuft 

Baker. 


mafters. The bankers lived 24 miles from the place 
where the timber grew. 

Puller obtained a rule nifi in laft Michaelmas term for 
entering a nonfuit, upon the ground that after the deecj 
between Unhand and tlie plaintiffs had already pro- 
vided for the re-payment of all the money due and ad- 
vanced) with intercft thereon, and alfo of all coils, 
charges, damages, and expences which the plaintiffs 
might incur on that account, a covenant for the further 
payment to them of a©o/. by way of compenfation for 
trouble was u furious upon the face of it, and the deed 
therefore void. 

Daunceyy Jervisy and Abbott now fhewed caufe, and after 
fuggefting that the ftipulation refpe£ling the payment of 
interefl might perhaps be deemed to extend only to the 
fum of 1424/., which was the lafl antecedent, and not 
to the fum of 4800/.; in which cafe, the intercft upon the 
latter fum would far exceed the additional 200/. agreed to 
be paid, as a compenfation ; contended that without the 
aid of fuch a conftrudfion the coyenant for the further 
payment of the 200/. v/as not ufurious. The Court will 
not infer ufury unlefs it be a neceffary inference, neither 
will they raife that inference by weighing very nicely 
the quantum of compenfation, if it can be (hewn that 
there was any fubftantive trouble in refpeft of which 
a compenfation might be agreed upon. Now herd 
confiderable pcrfonal trouble was caft upon the plaintiffs 
in carrying the ftipulations of the deed into effedl, which 
would not come under the head of cofts, charges, 
dajpiages, or expences to be recouped out of the fale 
price i fuch as the trouble attending the hiring and pay- 
ment 
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tnent of the workmen, keeping an account of wages paid, 
and the lofs of time in fuperintending the felling the 
timber; and thefe are enough to {hew that the cove- 
nant for the payment of the 200/. is not without 
conlideration. 

Puller contra. The covenant for payment of interefl: ex- 
tends as well to the 4800/. to be advanced as to the 1424/. 
due. Then there is no expence or trouble call upon the 
plaintiffs for which the deed has not exprefsly provided that 
they {hall be reimburfed, and confequciitly the covenant 
for the payment of 200/. by way of compenfation for their 
trouble, is only a color to cover a further rate of intereft, 
and the deed is u furious upon the face of it. It is faid 
that the payment of the labourers and keeping the ac- 
count of fuch payments is an additional trouble not pro- 
vided for by the deed : to which it may be anfwered, that 
this is a trouble for which the plaintiffs are not entitled to 
any remuneration ; for they are bankers, and it is a part 
of their ordinary bufinefs as fuch to make payments and 
keep accounts of them. As to the felling the timber, 
if it was nccclfary to employ an agent for that purpofe, 
and as to their own trouble and expence of fuperintending 
that agent, if any fuch were incurred, the deed allows 
them to retain to that amount. {^Le Blanc J. The cove- 
nant by liquidating the amount of the compenfation in 
refpeff of trouble at 200/. precludes them from claiming 
to make a dedu6lion beyond that amount. Lord Ellen- 
borough C. J. Suppofe the covenant inftead of ftipulating 
for a compenfation to the amount of 200/. had been in 
blank, could the Court upon looking at this deed pro- 
nounce that the execution of the trufts would hot be at- 
tended with any fuch portion of trouble as might be a 

fair 
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fair lubjedl of fonie compcnfation : if it could not, can 
wc then fay that the 200/. infertcd in the covenant as the 
liquidated amount of that compenfation is fo much be- 
yond what is reafonable as to amount to a color for 
ufury ? It was to occupy them for three years, and to be 
attended with no inconfiderable trouble in making pay- 
ments. Then if they were entitled to fomething on that 
account, can wc fay that filling up the blank with 200/. 
is fp extravagant upon the face of it as to make the agree- 
ment ufurious ?] This cafe very mucli rcfembles that of 
Scott V. Brejl (/7), where the defendant was appointed by 
deed the receiver of the rents and profits of an eflatc in 
order to fecurc to himfelf the payment of tlic interell on 
a loan of money ; and becaufe the deed refevved to him a 
payment of 40/. per annum by way of commifiion for 
receiving the rents over and above the intcreft, it was 
therefore held ufurious. [Lord Ellctihrough C. J. To 
be fure that cafe had all the features of ufury, for the 
defendant who was mortgagee in polTcflion, was to be 
paid a commifiion for receiving his own rents.] 


Lord Ellenborough C. J. The quellion for our 
confideration is, whether this indenture is ufurious ; and 
if it appeared on the face of it from a fair conftrudlion of 
all its parts, that the 200/. allowed to be retained as a 
compcnfation foi trouble, was in reality only to be 
allowed in extenfion of the intereft for the loan, it would 
amount to grofs and indubitable ufury. But looking to 
the trulls of this deed, I think there certainly is a con- 
fidcrable fiiarc of trouble impofed upon thofe who arc to 
carry thefc trulls into elfecT:, wliich entitled them to 


(’) s r,ji. 
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fome compenfation, and that to a confidcrable amount 
beyond the intereft referved : and although a fpecial pro- 
vifion i|5 made for reimburfing them all cofts, charges, 
damages, and expences which they may be put to ; yet 
that is to be confined to expences incurred by them in 
the cutting down and felling the timber, which might be 
going on for three years : but ftill there may be other 
fources of expence incurred by them, which would not 
properly fall under cither of thofe heads. For inftance, 
a portion of the labour and time of their clerks and fer- 
vants, who probably are perfons paid by the year, would 
be occupied in keeping the accounts : a wafte of books 
would be alfo incurred, befides an occafional pcrfonal 
attendance and trouble of the plaintiffs themfelves to 
infpedl the accounts, which would only be fatisfied 
under the 200/. But in order to fupport a charge of 
ufury, it ought to appear clearly that the payment flipu- 
lated for was either colorable and frivolous in its nature, 
or exceflive in its amount. As to its being frivolous, from 
the obfervations already made, I cannot fay that fome 
compenfatioii was not due, becaufe it would require con- 
fiderable perfonal trouble for three years : and with re- 
fpe£l: to its being exceflive, I have no Icale nice enougli 
to balance the trouble which is impofed upon the plain- 
tiffs in carrying the deed into execution with the amount 
of the compenfation agreed upon, fo as to convince me 
that it is fo much beyond an equivalent as to be neceffa- 
rily ufurious ; and without fome proof of that fort which 
lies upon the party who alleges ufury, the compenfation 
muft be taken to be a fair one, and the inftrument valid. 
If that be fo, the plaintiffs have acquired a legal title 
under this deed, and confequcntly are entitled to retain 
their verdiiSf. 
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Grose J. Before? we give cfl'c£l to this obje£lioil^ 
which is to invalidate the deed, we mud fee clearly that 
this is a cafe of ufury ; that the 200/. was meant as a 
further compenfation beyond the legal intered for the 
advance of the loan. At fird I had feme tlilhcuky in 
conceiving that fo large a fum as 200/. could be allowed 
merely as a compenfation for trouble ; but upon looking 
further into the deed I perceive that the carrying its 
truds into effedl would probably lad between two and 
three years. During that time the plaintiffs might have 
a great deal of trouble in procuring fit workmen and 
proper markets to difpofc of the timber, and therefore it 
feems fair that a provifion fliould be made for paying 
them fo much as their trouble might require. Such a 
provifion then in itfelf is not colorable, and under the 
circumdances I cannot fay that 200/. was more than 
their trouble might require in getting back their principal 
and intered. 


Le Blanc J. In order to defeat the plaintiff's title 
under this deed the Court mud fee clearly that it is 
ufurious on the face of it. It mud be remembered that 
w'e are called upon to decide on the deed as it now 
ilands, without waiting for the comment on it which 
might have been made after the whole accounts between 
the parties had been wound up, and the final refult had 
appeared on the bankers’ books. The argument now 
ufed to fliew that the deed is ufurious is this, vi2. that 
all the trouble and expcnce which the plaintiffs may incur 
in engaging labourers and taking the other neceflary 
meafures for the felling and fale of the timber, are pro- 
vided for under the words “ cods, charges, damages, and 
expences,” enumerated in the deed, and therefore the 

9 allowance 
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allowance of 200/. for trouble which is already compre- 
hended within thofe words muft be neceflarily colorable. 
But the words may bear a very different conftru£Iion 
when coupled with fuch a fpecific allowance for trouble 
as in the prefent cafe, from that which they might have 
borne if no fuch allowance had been made ; fo that now 
they will not comprehend a general charge for trouble, 
but the plaintiffs will be limited upon that head to the 
fpecific fum of 200/., whatever their trouble may be, 
and this allowance therefore may be confidered as re- 
flri£livc of the conftru£lion to be put on thofe words- 
As to the conflruflion fuggefted that the 200/. may be 
confidered as allowed in lieu of intereft upon the money 
to be advanced, I do not agree to it ; for I take the words 
“ together with intereft thereof up to the time of pay- 
ment,” to relate as well to the 4800/. as to the 1424/. 
before mentioned : the plaintiffs therefore are not entitled 
to the benefit of that argument. 

Bayley J. If any part of the 200/. agreed to be 
allowed as a compenfation for trouble, was intended as 
an additional bonus for the advance of the money, it 
would amount to a refervation of ufurious intereft, and 
the inftrument would be avoided by it ; but if the whole 
fum be referable to trouble only, then the tranfa£f ion will 
be a fair one. And it is difficult to fay that the whole of 
the 2oo/. was not for trouble : if the defendant meant to 
infift that a part of it was not for trouble, that would have 
been a queftion for the jury 5 but there is nothing to lead 
us to a conclusion that the whole was not for trouble. 
The very aft of affigning this timber to the plaintiffs call 
on them a duty and refponfibility 5 and it is admitted, that 
the plaintiffs were not (killed in the bufmefs, and muft 
VoL. I. F have 
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have employed an agent to fuperintend it, and confe- 
•quently they muft have gone to the fpot from time to 
time to fee that that agent did his duty 5 for they would 
have been liable over to Huband, if he had been guilty 
of any grofs negle£l: of his duty. In addition to this 
they had the trouble of paying the workmen their wages, 
and finding out purchafers. The jury have not found 
that the compenfation was colourable, or exceflive \ and 
upon the face of the deed we cannot fay that it is. 

Rule abfolute. 


minefiaj, Smyth, Clerk, a?amft Sambrook. 


In an a£lion 
on the (tat. 
a 5 c 3 Ed. 6 , 
c. 13,, for not 
letting out the 
tithe of whcati 
barley, oats, 
peas, and 
vetches; the 
jury found 
a cuflom 
throughout the 
pari(h for the 
parfbn to take 
the nth (hock 
of wheat and 
the nth cock 
of barley, &c., 
Held, that 
there was a 
Sufficient confi- 


^^HIS was an a£lion of debt , the lirft and fecond 
counts of the declaration were framed upon the 
fiat. 2 & 3 Ediu. 6. r. 13.; the firft ftated that the 
plaintiff was rcflor of Worthen, in the counties of Salop 
and Aiontgomeryf and proprietor of the tithes of corn, 
grain, and hay, clover, rye-grafs, and peas and vetches 
growing on land within that part of the parifh lying 
within the county of Salop, in the occupation of the 
defendant, and all fuch tithes for 40 years before the 
ftatute ought to have been fet out and paid in kind. 
And then it charged that the defendant had cut down 
and reaped fo many acres of corn, grain, and hay, and 


clover and rye-grafs, and peas and vetches growing upon 


deration for 
the cudom as 
Xo wbciti 

it appearing tViat tbc fanner baA always been ufed to put the Aieaves into (hocks, and 
in cafe of bad weather to open them to dry, and therefore the cuflom was good : but 
as to the barley, &c., there was no fufficient confidcr-tion, it appetring that the farmer 
only put thtm into cocks svithout doing uny thing f.tlhcr, except thit in cafe of vset 
weather, before the ^rfoo tlihed them, he opened the cocks of barley and oats, and put 

them up again, which was in /ad for hts own benefit: the cnAom therefore as to the 
bailey, oats, peas, and vetches was held void . 


' the 
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tlie faicl land, the tithe whereof belonged to the plaintiff, 
and ought to have been juftly divided, fet out, and paid 
to him as rector and proprietor ; yet, that the defendant, 
after reaping, cutting down, and gathering the faid corn, 
&c. took and carried away the fame from the land where 
the fame had fo grown, &c. and ought to have been 
tithed, the loth part of the fame, or of any part thereof 
refpe£l:ively, not having been juftly feparatedy divided^ or 
fet out from the 9 parts reftdue thereof nor any compo- 
fition made with the plaintiff for the tithe thereof, &c, 
contrary to the form of the ftatute. The fecond count 
was for the fubtraftion of the fame tithes ; only ftating 
the plaintiff generally to be the proprietor of certain 
tithes in that part of the parifli lying within the county 
of ^alop ; and it ftated the gravamen to be the carrying 
away by the defendant of the corn, &c. growing upon 
the faid land, the tithe of which belonged to the plaintiff, 
and of right ought to have been fet out and paid to him, 
the loth, or other part of the fame rcfpe£tively, or of any 
part thereof not having been duly feparated, divided, and 
fet out from the refidue thereof, as the fame of right 
ought to have been done. There were other general 
counts for the value of tithes belonging to the plaintiff, 
ariling out of certain lands in the parifh, &c. in the 
defendant’s occupation. 

This caufe was tried before Le Blanc J. at Shrewjbury^ 
when the jury, upon the queftion being left to them 
on the evidence, found that there cxifted throughout the 
parifti an immemorial cuftom for tlie re£tor to take the 
1 1 th mow or (hock of wheat, and the 1 1 th cock of bar- 
ley, oats, peas, and vetches ; on which a verdi£l: was 
taken for the plaintiff for treble the value of the dif- 
ferent titheable matters, with liberty to move the Court 
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to enter a nonfuit, or to reduce the damages^ in cafe the 
Court (liould be of opinion on the evidence, that fuch 
cuftom was valid in point of law as to all or any of the 
fubjefls of tithe 5 and for that purpofe the treble value 
of the wheat was fettled at 45/., the treble value of the 
barley and oats at 39/.> and that of the vetches and peas 
at 6/. The evidence was, that as to the wheat, the far- 
mer had always put the fheaves into (hocks or mows, 
confiding of 6 or 9 (heaves j and in cafe of bad wea- 
ther, Opened the mows or (hocks and the (lieaves to dry 
them, and that the parfon*s nth mow or (hock was fee 
out at the time the whole was ready to carry and not 
before. As to the barley and oats, it was proved that 
they were put into cocks, and the nth cock fet out for 
the re£lor ; but nothing farther was proved to be done 
to the barley or oats, except that fome of the witnelTes 
faid that if it*was wet weather before the parfon tithed 
it, they opened all the cocks and put them up again. 
As to the vetches and peas, they were fir ft cut into 
little wads of unequal fize, and then put into cocks of 
equal fize, and the parfon had the nth cock; and they 
gave the parfon notice to tithe, as foon as they were put 
into cocks. A rule nifi having been obtained by Jervis 
in the Jaft term, according to the liberty referved at the 
trial ; 

Daunceyy Abbott , and Eyton now (hewed caufe. As 
to the wheat, tlie ufual and common law mode of tithing 
that article is in the (heaf {a). It may be admitted, 
however, that a cuftom for fetting out the tithe of wheat 
in the (hock, and not in the (heaf, has been holden to be 

See the authorities cited in Halliiutll v, a 'Taunt. 58.^ 

valid 
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valid (a)j but the cafes in which that mode of tithing has 
been fuftained go no farther ; they decide nothing as to 
the quantum to be rendered ; for it was not denied in 
any of them that the loth fliock was due ; and it is An- 
gular that even that cuftom was refifted upon the ground 
of there not being a fufficient confideration for it, which 
confidcration it is now contended is fufficient to bind the 
parfon to take the nth (hock. The queftion, therefore, 
now before the Court goes farther than any of tliofe 
cafes, and is this. Whether upon the evidence as reported 
by the learned Judge, a cuftom for fetting out the tithe 
of wheat in the nth inftead of the lothftiock is a valid 
cuftom. It is clear that in order to fupport fucli a cuf- 
tom, there ought to be an adequate confideration, e, 
a degree of labour, beyond what the commoh law re- 
quires, bellowed by the farmer upon the fubjc£l-matter 
of the tithe, and that too not for his owiY benefit, but 
for the benefit of the parfon. But the labour which the 
farmer has beftowed in this cafe by putting the flieaves 
into ftiocks, has been done for his own benefit alone 5 
for it is for the farmer’s convenience that the wheat 
fhould be fhocked as foon as poffible without incurring 
the delay which would neceflarily be occafioned by the 
parfon’s tithing it in the flieaf : the parfon on the one 
hand cannot compel him to extend his labour beyond 
the flieaf, neither can the farmer on the other hand com- 
pel the parfon to take an i ith inftead of a loth, which 
is his due, becaufe he choofes to extend his labour to 
the ihock. The only cafe which feems to fan£lion fuch 
a cuftom as the prefent is an anonymous one in Late/) {/) ; 
but its authority appears to have been over-ruled by a 


1813. 


Smyth 

Sambuooh. 


(a) Pern v. Fountain^ i ll'ooiVi Dee, 504.1 cited in 4 f/ww. *569. 
C^) 


^ 3 
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fubfequent decidoii in Tt'ewin v. Bond (a). In that cafe 
a cuftom to fet out the tithe of corn in ilichs of 
{heaves, or flitches of 10 {heaves, and to pay no tithe 
for the odd number of {heaves under 10, was holden to 
be void. If then the additional labour performed by the 
farmer in putting the {heaves into Hitches, was not con- 
liderod in that cafe as fufficient to warrant the dedu£lion 
of fo minute a portion as the tithe of the odd {heaves, 
the fame degree of labour will hardly be deemed fuffi- 
cient to fan£lion the withholding of fo large a proportion 
as would be effected by the payment of an nth inilead 
of a loth fhock. In fupport of a cuftom apparently fo 
beneficial to the farmer, it ought at Icaft to be Ihewn 
that there exifts fome proportion between the value of 
the additional labour bellowed and that of the tithe with- 
drawn, whereas upon a comparifon of the two, the 
refult may be proved to be in favour of the farmer in the 
proportion of 16 to 1. As to the oats, barley, peas, and 
vetches, they contended that it appeared the cock was 
the firft Hate in which they became of equal lize fo as 
to be capable of comparifon, and confequently the lirft 
ftage in which they could be tithed ; and they re:^rred 
to Woodfhaw v. Hilly C. B, Trin, 2 & 3 Geo, 2. cited by 
Parker C. B. in Etjkine v. Ruffles {h). With refpe£l to 
thefe alfo it was not proved that the farmer had done 
any thing more than the common law required in order 
to put them into a tithable ftate j and confequently no 
foundation was laid for the cuftom as to either of them. 


* Jervis y Peake y and P idler y contra. The principle of 
tithing is laid down by the Judges in Knight v. Halfey (c) 

{a) a G-wm. s 6 s- (h) 3 G-wm. 967, 8. 

(tf) /). P, z £of. ir FitU 196. 4 G-wm. 1554. S. G. 


14 


as 
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as follows : The right of the parfoii to his tithes in 
kind accrues on the a£t of feverance : his right to tahe 
the tithe accrues when the tithable matter after feverance 
is in the earlieft ftage of the courfe of huibandry appli- 
cable to it, in which the tenth part may be ealily dif- 
tinguifhed from the other nine.** The fame dodtrine is 
held by the Chief Baron in Collyer v. Honvesy in thefe 
words, (a), “ The general and irrefragable law of 

tithing is that each article is to be tithed when it comes 
into fuch a Hate of feverance that the parfon may fee 
whether he has his fair tenth. The ftage of the pro- 
cefs in which that object is beft attained marks the time 
of tithing.** It is upon this principle that the common 
law mode of tithing wheat is in the fheaf, the fame 
being the firft convenient ftate in which the tithe can be 
collected after the corn is cut, affording the parfon an 
opportunity of comparing his tenth with the other nine 
parts (^). But although this be the general rule, ftill 
where according to the ufage the farmer beftows more 
labour on the fubje^f-matter of the tithe than is re- 
quired by the common law, that may be a good conft- 
deration to uphold a cuftom for his rendering lefs than 
the whole. Accordingly Lord Kenyofiy in Knight v. HaU 
fey (c), after recognizing the common law mode of tithing 
corn, exprefsly lays it down, that if the farmer adds his 
own labour, and takes care of it until it is made into 
{hocks, he may by cuftom be cxcufed by paying only an 
eleventh or twelfth part of the corn : in fuch cafes the 
labour of the farmer added to the quantum of the tithe 

(<*) j Anftr. 954. 4 G-wm, 1490. S. C, See ilfo Haiti-well Traffest 
a. Taunt. 58, 9., and Shallcrqfs v. Jo-wlet 13 JEaj?, 267. 

(J) See the authorities brought together by La-wrence J. in Halliwell 
V. Trappes, 2 Taunt. 5Z., and Shalkrojs v. JovfUt 13 Mafit 267. 

(0 S.R. iT.Ji.n. 

F 4 
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is conildered to be an equivalent for the full tithe. With 
refpefb to the wheat therefore, this cafe falls precifely 
within the foregoing principles, and the cafe in Latch alfo 
inftead of (landing alone is fupported by them as well as by 
the cafes of Johnfon v. Aubrey (a), and Durrant v. Booty {b), 
Trewin v. Bond^ which is faid to have overruled it, is very 
di(lingui(hable ; for there the claim was to be exempted 
from payment of tithe, not in refpe£l of the odd (heaves 
(as (lated) but of the odd ftitches, which was clearly a 
fubtra^ipn of the parfon’s due. As to the barley and 
oats, it is not contended that they are tithable before 
they are put into cocks ; Woo^aiv v. Hill and other 
cafes have decided that to be their tithable (late ; but 
the queftion here is, has not the farmer done more than 
the common law required him to do ? His duty was 
(imply to put them into cocks, but it appears that he 
alfo opened them whenever the rain came ; and further, 
that notice to the parfon to take away the tithe was not 
given until they were in a (late ready to be carried. 
The procefs of hulbandry was therefore completed upon 
them, and they were brought into the fame (late with 
the remainder, which the farmer was about to carry him- 
felf. [Lord Ellenborough C. J. The wheat being tithable 
originally in the flieaf, the extra labour employed , in 
putting them into (hocks may be a compenfation for the 
fubditution of an eleventh inftead of a tenth ; but as to 
the other matters is there any other labour than the 
common law requires except ventilation, which is too 
uncertain and minute to warrant a departure from the 
common-law right ?3 The quantum of labour is im- 


(«) Cited in a note to Andrews v* Lanet i Chom. 473>i Jkfoori 910. 
Cn. Mliz. 660. f S.C. 
ib) » Lutiv. 1071., » Gwm. 578., S. C. 
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material. As to the peas and vetches, it is not fo clear 
that the cock is the ftate in which they are tithable; 
there is no decifion to that efFe£t : and in Mantell v. 
Paine {a) it was faid by the Chief Baron that with re- 
fpe£I to peas there is no definite mode of tithing that 
article to be found in the books. If then they might 
have been tithed in the wad, the reducing them into cock 
is an extra labour ; and even admitting that they could 
not have been fo tithed, ftill the farmer bellowed fome 
labour upon them by hulbanding them, in the fame man- 
ner as the oats and barley, until they were fit to carry. 
There is therefore a confideration to fupport the cullom, 
as well in refpedl of the peas and vetches as of the other 
articles. 

Lord Ellenborough C. J. I confefs I think in this 
cafe that the cuftom is good as to the wheat, but not as 
to the other articles. It appears that the wheat, which 
at common law is tithable in the Iheaf, is uniformly 
advanced to a further ftage of labour by being put into 
ihocks, by which it is better protefled from the wea- 
ther: and befides that, if neccfiity demand it, it is 
opened for the purpofes of ventilation. This benefit, 
together with the additional labour by the farmer for the 
benefit of the reflor, which the redlor mull otherwife 
take upon himfelf, conftitutes a good confideration for 
rendering tlie i ith inftead of the loth Ihock. I fub- 
fcribe to the do£krine laid down by Lord Kenyon in 
Knight V. Halfey ; that the labour of the farmer added to 
the quantum of the tithe taken, is confidered to be ah 
equivalent for the full tithe. But as to the other articles, 
there is no evidence of any meritorious labour bellowed 

(«) 4 Gwvt. I3U. 
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Upon them> fuiHcient to fupport any cullom. All that 
is done to the barley and oats is the putting them into 
cocks 9 and the mere additional labour of cafually open- 
ing them in the event of wet weather, does not feem to 
me in any degree fuch a confideration as in the language 
of Lord Kenyon amounts to an equivalent for the deduc- 
tion claimed. It is too minute ; it ought to be a reafon- 
able benefit to the parfon. As to the peas and vetches, 
it does not appear that any thing is done to them beyond 
what the common law requires. It is clear that they 
cannot be tithed in the wad ; for the wad was proved to 
be of unequal fize, and therefore they are not then in a 
ftate in which a juft comparifon can be made. It is then 
the duty of the farmer to put them into fuch a ftate, 
which can only be effected by advancing them to an 
ulterior ftage of preparation, /. e, by putting them into 
cocks j which is the firft ftage in which they are 
tithable. 1 think therefore that the verdi£I (hould ftand, 
except as to the fum of 45/.> the treble value of the wheat. 

Grose J. As to the wheat, the cuftom feems to me 
to be good \ but as to the barley and oats, there is no 
adequate confideration. And as to the peas and vetches, 
it would be doing mifehief to them to open them again. 
They would be more likely to be injured by (baking. 

Le Blanc i. There is a manifeft difference between 
the wheat and the other articles. In the cafe of the 
wheat, there is an ulterior process> to which it is carried 
after being tithable. It is put into a more convenient 
ftage to be carried, which is at all times an additional 
fpecies of labour impofed upon the farmer ; and then 
again in cafe of bad weather, the (hocks are opened and 

venti- 
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ventilated, which is a further benefit to the re£tor : that 
appears to me an adequate confideration for the cuftom. 
With refpe6l: to the reft ; the parfon’s fliare is not dif- 
tinguiftiable nor the wliole tithable until put into cocks : 
and the farmer cannot bring in aid any occafional ulte- 
rior labour which may accidentally be done to the cocks 
on a wet day by opening them, which the farmer would 
do for his own benefit, in order to found a confideration 
for the cuftom. Until the cocks were a£lually fet out, 
the farmer could not tell which were the parfon’s and 
which were his own ; but after the tithe was fet out, 
it does not appear that he ever opened the parfon^i 
cocks. 

Batley J. I agree with the reft of the Court. The 
wheat being advanced one ftage in the courfe of huf- 
bandry, is a confideration for the cuftom ; and that fu- 
peradded to the probable ex pence and trouble attending 
the re-opening of the fhocks in cafe of bad weather, 
bears fome proportion to the dcduQion claimed, in giv- 
ing the iith inftead of the loth part. But as to the 
other corn, it will be entirely matter of accident, whe- 
ther any thing beyond what is required by the common 
law will be done ; and the mere probability of extra 
trouble is not a fufficient confideration to warrant the 
cuftom. With refpe£t to the peas and vetches, the 
putting them into wads is little more than merely fever- 
ing them from the root ; and there is no evidence of their 
being opened again after bad weather. 

Rule abfolute for reducing 
the verdi^ 45/. 
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Upon the no- 
mination of 
two aldermen 
of a borough, 
in order that 
one of them 
might be after- 
wards eleAed 
mayor purfu- 
antto charter: 
Held, that votes 
which were 
|riven before 
notice of the in- 
eligibility of one 
of the candi- 
dates, on ac- 
count of his 
not having 
received the 
facrament 
within one 
year, were not 
thrown away 
fo as to autho- 
rize the return- 
ing officer to 
return another 
candidate 
who was in a 
minority. 


The Kiso againji Bridge. 

TJPONa rule for an information in nature of a quo 
warranto againft the defendant for exercifing the 
office of mayor of the borough of Colchejler^ it appeared 
that by the charter granted to that borough in the third 
year of his prefent majefty, it is directed that yearly on 
the Monday next after the feaft of the decollation of 5 /. 
John the Baptijiy the free burgeffes of the borough or the 
major part of them fhall nominate two of the aldermen of 
the borough *, and the mayor of the borough and the re- 
fidue of the aldermen or the major part of them, after 
fuch nomination, (hall eleB one of the fame aldermen fo 
nominated to be mayor. 

On the 31ft of Augitji 1812, (the day appointed by 
the charter,) a meeting of the free burgefles was held, 
at which two perfons of the names of Smith and Sparling 
together with the defendant, being all three aldermen of 
the borough, were put in nomination by the free bur- 
gefles. The mayor having called for a ihew of hands, 
declared the majority to be in favour of Smith and Spar- 
ling^ whereupon a poll was demanded on the behalf of 
the defendant, and proceeded in. During the progrefs 
of the poll, and when the total number of free burgefles 
who had voted were as follows, viz. for Smith 99, for 
Sparling 91, and for the defendant ii, the defendant 
enquired of Sparling if he had taken the facrament within a 
year •, to which Sparling anfwcred that he had not 5 where- 
upon the defendant gave notice to the free burgeflTes that 
Sparling was ineligible. A frefli nomination did not 
^take place, but the remainder of the free burgeflTes were 
allowed to poll, at the clofe of which the total numbers 

were 
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were for Smith 133, for Sparling 123, and for the de- 1813. 
fendant 22 : but the mayor^ conlidering Sparling as in- xhc Kma 
eiigible on the ground above ftated, returned Smith and againfl 

RRioce. 

the defendant to’the refidue of the aldermen, who after- 
wards eJedled the defendant to the ofhce of mayor. 

Marryat was to have fliewn caufe againfl the rule \ but 
declined arguing the point, finding that the Court were 
againfl him : the Court being clearly of opinion that as 
notice of the ineligibility of Sparling had not been given 
until after 91 perfons had voted for him, the mayor was 
not at liberty to treat thofe votes as thrown away ; and to 
return the defendant, who was in a minority. Where- 
upon the rule was made abfolute («). 

Scarlett was to have fupported the rule. 


{a) See the opinion of £e Blanc J. in R. v. Piirrj and Another^ 
14 


Barnes againfl Mawson, 


ROVER for coals, tried before Wood B. at the lafl 
affizes at Torh, The plaintiff claimed the coals as 
having been raifed from under his freehold tenement 
called Whichiuell Slacks, in the manor of Shelf, to which 


Upon a que(^ 
tion whether 
the lord of a 
manor was en« 
titled to the 
coals under a 
freehold tene* 


he derived title through a feries of conveyances in fee ^ent within 
(imple from the year 1655 j the firfl of which convey- competent*to ' 

him to ihew by 
parol evidence 

that there was a known diftin^ion within the manor between old and nno land, 
and that in fa£t the plaintiff’s lands lay within the boundary of the nev> land ; and alfu 
to ihew by evidence of general leputation, as well as a£ts of taking coal under the lands 
of other freeholders within the fame boundary, that the right to Urc coals under the 
pUintifTs lands was in the lord. 


ances 
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ances dated in that year contained a covenant for quiet 
enjoyment, with an exception of the yearly fum of 1 
lord’s rent ; and alfo the yearly fum of 8d. tithe-money 
due forth of the premifcs to the lawful owners or re- 
ceivers thereof, and of fervices due to the chief lord or 
lords.” The defendant claimed under the Saville family, 
lords of the manor of Shelfy who, as he contended, were 
entitled to all the coals within a certain diftrict of the 
manor called the tiew land, which was defcribed as 
land formerly taken in and inclofcd from the commons 
and waftes of the faid manor, and was contradiftinguiftied 
from another diftrift within the manor called the old 
land, within which latter the defendant admitted that the 
freeholders and not the lord were entitled to the coals 
under their own freehold land refpeftively. The evi- 
dence in fupport of the defendant’s claim was principally 
of two deferiptions 5 ift. That which went to fhew that 
IVhichwell Slacks was comprehended within the new 
land ; as to which the chief evidence was that it lay 
within the known boundary line, and was furrounded by 
other farms that were within the new land, and was al- 
w^ays fo called by perfons who knew the boundaries of 
the old and new land. 2dly, That which related to a£ls 
of ownerlhip exercifed by the lords of the manor of 
Shelf 2inA their leflees over the coals lying within the new 
land and there was alfo evidence received (after objec- 
tion taken by the plaintiff, and overruled) as to the repu- 
tation within the manor that the right to the coals within 
all the new land belonged to the lord, but not to the 
coal under the old land. Under diis fecond defeription 
of evidence fevcral leafes from the Saville family, between 
the years 1692 and 1736, were produced, which demifed 
for terms of years to feveral perfons of the name of 

Woodhead 
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Woodhead all the mines and veins of coals of Sir G. Sa- 
‘vilUy the lellbr, then open or which might be found in 
all thofe commons or wafte grounds of the faid 
called Shelf common^ or in any other grounds of him the 
faid Sir G. in the townlhip of Shelf with liberty to dig 
and get the fame ; and in 1 806 there was a demife from 
R, L. SavtlUy lord of the manor of Shelf to Aydon and 
Elivell of all the veins and feams of coal then open or 
thereafter to be opened, and alfo of all mines of metal, 
ftone, and flate, as well in and under the commons or 
wafte ground which lie open, as under the new landy 
theretofore parcel of and inclofed from the fame. It alfo 
appeafed by the court-rolls of the manor of Shelf from 
the time of Jac, i. to 1787, that there were various 
entries of payments made and conveyances noted, viz. ; 

13 Jac. I. Manor of Shelf court baron of Sir G. 
Saville, Deb, Brookjbanhy pro uno tenemento called 
Whitfield Slack. 

22d 0<57c»A<'r 1763. Manor of court baron. Find 
Daniel JAortimery who held Lower Whichfield Slacky has 
conveyed it to John Field. 

4th OEloher 1774. Manor of Shelf court baron of Sir 
G. Saville. Daniel Mortimer on the jury. Among the 
tenants, Daniel Mortimery is. Lower Whichfield Slacky or 
Soper-lane End. 

2d May 1787. Court baron of John Hewitt y devifec of 
Sir G. Saville. Under the tenants* names, James Mor* 
timer y is. Soper Jane End. 

It was proved by feveral witneffes that the Woodheads and 
their fervants, for a feries of years as far back nearly as 
the time of living memory, had been in the habit of 
driving for coals indifcriminately within the new land, 

without regarding to whom the feveral tenements under 
* which 
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which they worked belonged^ and that Aydon and Elwell 
fucceeded them, and that nobody but the lord’s lelTees 
had in fa£l got coals in the new land : but no coal had 
been got under the identical land of the plaintid', nor 
had it been worked before iSio. A witnefs alfo proved 
that in Apri/ when the plaintiff’s tenement ( 

•we// S/ach)y which then belonged to one James Jlfor^ 
timery was fold by him to one Thomas HtitJ/y he (the wit- 
nefs) had valued the land for Hurjl at 140/., which was 
the value of the furface only, without comprizing the 
minerals (coal and (lone), which would have been worth 
200/. more. 

jy^oodB. told the jury, that at fome remote period^ the 
l, 5 rd of the manor of She/f might, by fome deed now 
loft, or deftroyed by time and accident, have granted 
the waftes of the manor to the then freeholders and their 
heirs, to inclofe to their own ufe, referving to the lord 
and his heirs the coals and minerals within thofe waftes ; 
that although the deed was loft or deftroyed, yet the right 
of the lord would remain if it could be made out by evi- 
dence of long, uniform, and uninterrupted exercife of 
the right of getting thofe coals and minerals, and the 
reputation and tradition of old perfons who were dead ; 
that it was natural that the ancient freeholds exifting 
before the inclofure (hould be called o/d land, and the 
waftes when inclofed ihould take the name of new land* 

He therefore left it to them to confider, ift, whether, 
from the evidence of the exercife of the right, and the 
reputation, the lord had the general right to the coals 
under and throughout the new land : if he had, adly, 
whether the plaintiff’s tenement, entirely furrounded by 
the new land, was or was not part of the new land. If 
they found tlie general right with the lord, and that the 

plaintiff’s 
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plaintilT^s tenement was new land, their verdidb would be 
lor the defendant *, but if they found either againfl: the 
general right, or allowing that, if they thought the 
plaintiiF's tenement not new land, their verdi(Sl would 
be for the plaintilK Xhe jury found generally for the 
phintlff, v/ith 33/. damages, without fpecifying the par- 
ticular ground of their verdi 6 l. This cafe came on upon 
a rule nid obtained by Clayton Serjt. in the laft term for 
a new trial, on the ground of its being a verdict againfl: 
the weight of evidence, and againfl the opinion of the 
learned Judge at the trial, which latter ground the 
learned Judge now confirmed^ by ftating in his report 
that he rather thought the weight of evidence againfl: the 
plaintiff on both points. 
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Park] Topping, and LittJedale fhewed caufe againfl the 
rule, and firfl adverted fhortly to the evidence of repu- 
tation, wdiich they cpntended was not admifTible in mat- 
ters of private right, or to prove particular faiSls ; fuch 
as were the queflions in this cafe as to the right to the 
coals within the new land, and as to this particular eflate 
having been always called new land. fBut Lord Ellett- 
horotigh C. J. faid that the reputation as to whom the 
right to the coals belonged was not to be confidered as 
reputation flaniling by itfelf, but was accompanied with 
an Uniform ufage and excrcife of that right ; for 
the fa6i of getting coal by the lord in th^ new land, did 
not reft on vague br loofo evidence, but it was general, 
clear and abundant : as to the reputatiori that the eftate 
was always termed tic’iu land, the evidence was admiflible, 
in the fame way as concerning the boundaries of a ma- 
nor (^i), to flievv what was the boundary of the new land 

(<i) 14 Eafl^ 331, Nkbulls V. Parker. 
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within the ambit of which this particular eflate was in- 
cluded ; and upon this part of the cafe there was no far- 
ther difcuffion,] They then proceeded to the principal 
queftion, whether the evidence was fufiicient to prove that 
the lord had the general right to the coals under the new 
land j as to which they faid that ,this was the firft in- 
Rance in which it had ever been contended, that after 
a clear title to a freehold of inheritance in land has been 
proved in the plaintiff through a long feries of convey- 
ances, unfettered by any exception, it i^ open to the 
defendant not to controvert that title, biit to fet up a 
prefumptive exception to it by means of evidence of 
general ufage and reputation only. It is a general rule 
of law that he who is the owner of the foil is entitled to 
all the profits arifing from it, which include as w^ll mines 
as every other parcel of the land (^) 5 and though it may 
be admitted that when a freehold is granted, exceptions 
and refervations may be made in that grant, fo as to limit 
the operation of the general rule of law, yet that necef- 
farily implies that fuch exceptions and refervations muft 
be made at the time of the grant ; nothing lefs, there- 
fore, than the exiftcnce of fome deed containing the 
exception infilled upon, or probable evidence that it once 
did exift, though it is now loft, can be fufficient to 
eftablifli a right derogatory to that freehold title which 
. is derived to the plaintiff by grant. No deed of that fort 
was attempted to be proved, nor any evidence offered to 
fhew that it ever had exiftenco ^ and if it had, it would 
be moft extraordinary that no traces of it Ihould remain 
with the Saville family : the firft mention of any express 

clidm on their part to the coals within the new land is 


(I) Co. Lit. A , 
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intheleafe of i8o5 to Aydon and Ekuell ; and even ad- i3l3* 
mitting that fucli a claim may be inferred from the general ^ ~ 

terms of demife ufed in the prior leafcs to the JE oodheads, 
ftill Ij^ofe leafes gflf no farther back than i6g2, whereas 
the plaintiff’s title to the freehold is deduced from con- 
veyances of a much earlier date, and which arc evi- 
dence of an immemorial conveyance of the land as free- 
hold, without any exception or refervation whatfoever. 

To encounter fuch a title, therefore, fomething more 
than prefumption arihng from the mere evidence of 
ufage and reputation ought to be required, efpecially 
where that prefumption might have been fortified by 
fome proof of the deed, if any fuch ever exifted. As to 
the evidence refpe^fing the fale of the land in queftion 
by Mortimer to Hurji at a valuation which did not in- 
clude the minerals, all inference ariiing from that cir- 
cumftance to the prejudice of the plaintiff’s title is re- 
butted by the words *of the conveyance itfelf to Hurjl^ 
which exprefsly grant to him « all mines,” [Lord Ellen- 
borough C. J. obferved that the word “ coals” was not in 
the deed.] Upon the other point, viz. whether the 
plaintifF’s tenement was within the new land, it was 
contended that the refervation of i/. lord’s rent in the 
deed of 1655, as well as that of ^d. tithe-money, which 
though not perhaps a modus, was evidence of a conftant 
uniform tithe-payment, concurred to fliew it old land ; 
which was confirmed by this circumftance, that although 
the lord’s tenants had fearched for coal indifcriminately 
within the new land, they had not in any one inftance 
exercifed this right under the plaintiflF’s tenement. At 
all events it cannot be faid that there was not evidence 
for the plaintiff, upon which the jury might deliberate and 
decide as they have done. 

G 2 Clayton 
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Clayton Serjt, and Holroyd^ contra, were flopped by 
the Court. 

Lord Ellenborough C. J. The only evidenqp on 
the part of the plaintiff to refill the ftrong body of proof 
adduced by the defendant in fupport of the lord’s right to 
the coal within the new land, was the prefumption of 
law ariling from his being the freehold tenant of the lands 
under which the lord’s right was faid to extend. But it 
is of univerfal experience that one perfon may have in 
him a freehold title to land, whiift another has an exclu- 
five right to the mines under it, and this is by no means 
an uncommon cafe in the northern counties. The only 
material obfervation on the defendant’s cafe is, that there 
do not appear to be any documents to lliew how or when 
the right or refervation now claimed by the lord com- 
menced j but that fuch right or refervation as to the new 
land did exift, (lands not only on evidence of one or two 
inllances of its excrcifc, but all the evidence proves that 
there has been an uniform exercife and enjoyment of it as 
far back as living memory will reach, lirll in the Wood-- 
headsy and afterwards in fuccelhon by Aydon and Ekvelly 
who were the lelTees under the lord ; and there is not a 
fcintilla of proof on the other fide that it was ever inter- 
rupted. That to which the evidence of reputation was 
applied was that to which it always is applied in fuch 
cafes, namely, as to tlic limits of the neiv land, and tlie 
general tight of the lord over it. Indeed the general 
right of the lord over the new land has not been quef- 
tloned; it has only been contended that there is no proof 
of any exercife of it within the particular land in queflion : 
but it,may be observed that this is not a right, like fome 
others, of a nature which makes it likely to be exercifed 


on 
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on the fame fpot at repeated intervals of time, but when 
once acSIed upon is more likely to be confined to the fame 
fpot until the fubje£l matter is exhauftcd ; it cannot there- 
fore be expelled that it fhoukl be proved to have been 
exercifed in every place to which it may extend, for that 
would be proving a right to a thing which had ceafed to 
be of any value. If it had been before exercifed on the 
lands in difpute, there could have been no queftion : but 
the evidence of the general indiferiminate exercife of it 
Over the new land docs apply by (hewing that every part 
oi the new land lies within the general ambit of the lord^s 
right. The fame objection might as well be made in 
the cafe of an encroachment on a wafle. It might not be 
prov^ed that any a6ts of ownerfhip had been exercifed by 
the lord upon the very fpot, but fliewing a(fts of owner- 
ihip upon other parts within the general ambit of the 
wafte has always been deemed fufficient. There is there- 
fore nothing in that objection. There is however evidence 
applicable to the particular fpot in the circumllance that 
took place upon the (ale from Mortimer to which 

ftrongly marks that the tenant at that time con fide red his 
interelb not to go beyond the furface. As to the referva- 
tion contained in the deed of i<555 under the term of 
tithe-money, if it could be confidered as a modus appli- 
cable to the particular tenement, it would be undoubtedly 
(trong evidence for the plaintitT : the term however is am- 
biguous, and may perhaps be more properly applied to a 
composition real portioned out, than to a particular mo- 
dus. Without therefore anticipating the refult of another 
trial, I think it is fit that this cafe (liouldbe again fubmitted 
to another jury, who may appreciate the weight of it more 
juftly and confiderately. The evidence quoad the enjoy- 
ment is all one way ; on the other hand, the prefumption * 
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in favour of the plaintiff’s title is ftrong until encountereil 
by evidence, but it feems to me that it has been encoun- 
tered in the ftrongeft manner. The lord’s right is evi- 
denced by fhewing that the fame right was exercifed by 
him over other lands fimilarly circumftanced. 

Grose J. agreed. 

Le Blanc J. The Court in determining that there 
fhould be a new trial in this cafe do not mean to with- 
draw the decifion of the queftion from the jury, but only 
to fubmit it to the confideration of another jury. There 
is no rule that the Court will not grant a new trial on a 
queftion of fa£l: where there has been evidence given on 
both fides, but only where the evidence on one fide does 
not preponderate. But where the Court fee fuch a pre- 
ponderance againft the verdi<ft, they are in the habit of 
fending the cafe back to another jury. 

Bayley j. There is no contrariety of evidence in 
this cafe : the right to the furface was clearly in the 
plaintiff; and the evidence was extremely ftrong to fhew 
that the coal within the new land belonged to the lord. 
Then as to whether the plaintiff’s land was fubjedf to 
this claim, I would only afk the former pofTelTor of the 
fame land what the lord’s right in it was : and I find that 
in 1789 he fold this land, and was contented to take for 
it X40/., when the man who valued it for him thought it 
■worth 340/., including the coal ; which would have been 
foregoing nearly three-fifths of its a£f ual value, provided 
he was entitled to the minerals. That is ftrong evidence 
therefore to fhew that both the feller and purchafer con- 
fidered that they were bargaining only for the furface. 

13 To 
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To give effect to the obfervation that the conveyance be- 
tween them included mines?, it would be material to 
(hew, if it could be fhewn, that 140/. was a compenfation 
for the minerals, otherwife to be fure the import of the 
evidence is ftrong the other way. 

Rule abfolute on Payment of Cofls. 

Clayton Serjt. and Holroyd prayed that i: might be 
without cofts, but the Court faid tliat it was not reported 
by the learned Judge to be a verdidb fo clearly againlt 
evidence, as to induce them to depart from the general 
rule. 


Snaith and Others againjl Ming ay and Others. 

v/as an aclion brought under an order of the 
Court of Chancery againfl: the defendants as in- 
dorfers of four bills of exchange, in which the jury 
found a verdidt for the plaintiff, fubjedl to the opinion 
of the Court 'on the following cafe, ‘ 

Prior to and during the time when the bills were 
drawn and negotiated in manner hereinafter mentioned, 
jFf. A» Bayleyy Charles Cottcrelly and Cornelius Lonve W^al- 
lacey carried on, as partners, at Waterford in Ireland 
(where Bayley and Cotterell refided), the trade of pro- 
vifion merchants under the firm of H. A, Bayley and Co. 
Wallace likewife carried on upon his feparate account 
and in his own name in Wood-Jlreet in Londotty where he 
refided, the trade of a dealer in bacon, and alfo tranf- 
adled the bufinefs of the firm of H.A. Bayley and Co.; 
but it was covenanted by the articles of partnerfhip be- 
tween the partners that Wallace ihould neither draw,* 
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dccept, or indorfe bills in the name of the partnerfliip 
, firm. A ftiort time previoufly to the refpe£live dates of 
the bills Bayley and Cotterelly or one of them, at Water-* 
fordy figned and indorfed, in the name of the firm, cop- 
per-plate impreflions of four bills of exchange, leaving 
blanks for the date, fums, times when payable, and 
names of the drawees, and tranfmitted them in that date 
to Wallace in London, to be ufcd by him for his indivi- 
dual accommodation in his feparate trade of a bacon 
merchant, and not upon the partnerfliip account. The 
blanks were afterwards filled up by Wallace in London, 
who there negotiated the bills ; the firft of which was 
dated Waterford, 3d April 1810, and was drawn by 
H, A, Bayley and Co. upon Rofe and Son in London, pay- 
able 90 days after date to the drawer’s order. The other 
three bills were not materially different, varying only as 
to the days of their date, the funis, and times of pay- 
ment, and the names of the perfons upon whom they 
were drawn. The ft amps upon thefe bills were appro- 
priate Irifi ftamps for the refpe£five fums inferted there- 
in, and were upon the copper-plates when tranfmitted 
from Ireland, but were not legal ftamps for bills of ex- 
change drawn in England of the fame refpedtive value. 
After the blanks were filled up the bills were duly ac- 
cepted by the feveral perfons to whom they were ad- 
drefied, and were afterwards indprfed by the defendants, 
at the requeft and for the benefit of one Edmund Cotter ell, 
by whom they were duly Indorfed and negotiated to 
plaintiffs, who difeounted the fame in their bufihefs as 
bankers for a valuable confideration, without any know- 
ledge of the circumftances under which the bills were 
drawn or filled up, or any other circumftances connedfed 
with their antecedent negotiation. The bills were re- 

fpcdtively 
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fpeftively prefented to and diftionoured by the acceptors 
when they became payable, and due notice thereof was 
given to defendants, who refufed payment, on the ground 
that the bills were void for want of having proper Eng^ 
lijh bill damps affixed to them. 

If the Court Ihould be of opinion that the plaintiffs 
are entitled to recover, then the verdict to Hand \ other- 
wife to be fet afide, and a nonfuit entered. 

Nolan, for the plaintiffs, contended that the bills were 
not void for want of an E 7 igliJlj damp. The queftlon 
depends on Hat. 48 Geo. 3. r. 149. f. 2., which was the 
damp a£l; in force at the time when tliefc bills were 
drawn 5 and that queftion is, whether thefc bills can be 
confidered as inland bills within the meaning of that 
ftatute. Now in order to conftitute an inland bill, the 
bill muft not only be payable, but mull alfo be drawn in 
England ; whereas here the bills were drawn in Ireland, 
at the time when they were figned by Bayley and Cotterell. 
The mete fignature of a party *to a bill amounts to an 
obligation upon him to pay the bill, although it is in 
blank at the time of his fignature. Accordingly, in the 
cafe of RuJJell y.Langstaff (//), where it was objected that 
the indorfement having been made on a blank bill, it was 
to be confidered as no bill, and it was fo ruled at Nifi 
Prius, and the plaintiff Was nonfuited upon the objeffcion ; 
the Attorney-General, who was afterwards to have fup- 
ported the nonfuit> thought the point too clear fdr ar- 
gument, and was obliged to abandon it \ and Lord 
Mansfield C. J. obferved, that the indorfement on a blank 

note was in the nature of a letter of credit for an inde- 
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finite fum. So here, the fignature in Ireland on the 
blank bill was equivalent to drawing a letter of credit in 
Ireland. In Sayley on Bills (a) it is laid down, on the 
authority of Collis v. Arnett [b), that if a perfon fign his 
na/he upon a blank paper /lamped with a bill /tamp, and 
deliver it to another perfon to draw fuch bill as he may 
choofe thereon, he is the drawer of any bill to which the 
/lamp is applicable which fuch perfon /hall draw thereon; 
and accordingly in Collis v. Emett^ where the defendant 
had fo figned his name, and delivered it to Livefay and 
Co,, who drew for a large fum, and transferred it to the 
plaintiff, the Court gave judgment, for the plaintiff on a 
a count alleging that the defendant drew the bill : the 
fignature, therefore, is the principal a6l, and the fubfe- 
quent a£ls are only incident and referable to it. Here 
the filling up the blanks by Wallace in London had refer- 
ence to the authority given to him by Bayley and Cotterell 
in Ireland, and, when completed, had cfFedl from the 
time of their fignature ; and this authority was not inde- 
finite, but was nece/Tarily limited by the amount of the 
{lamp at the time of the fignature, the ftamp laws not 
allowing of any rc-flamping of a bill of exchange. If 
then the bills are to be confidered as virtually drawn in 
Ireland, it is clear that they ought to bear the ftamp re- 
quired by the law of that country, in order to make 
Bayley and Cotterell, the drawers, liable ; for without fuch 
a ftamp, according to the cafes of Alve% v. Hodgson (r), 
and Clegg v. Levy (d), they could not have been fued 
upon the bills. The plaintiffs, however, are not driven 
to the neceffity of maintaining that thefe bills were drawn 
in Ireland, although, on the authority of Collis. v. Emett, 


(«) P.14, id edit. (i) xH.Bl. 313. 

(c) 7 Term Rep. 141. (d) 3 Campi. 166. 
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that pontlon might be maintained : it is fuilicient for them 
that the bills were not drawn in England, 

Scarlett^ contra. It may be admitted that as far as the 
fignaturc of the drawer is efTcntial to conftitute a bill of 
exchange, the bills in quedion were perfedf ; but there are 
other requifites equally eUbntial with that of the figna- 
ture of the drawer, such as the date, fum, and the name 
of the drawee, the want of any one of which will ren- 
der the bill incomplete and of no efFe£l:. It becomes a 
bill of exchange only from the time when all thele re- 
quifites are perfected, and muft therefore have a ftamp 
applicable to that time and the place where it fo becomes 
a bill. Here the fignature alone was^made in Ireland ; 
the other requifites were completed in England ; the 
bills, therefore, are to be confidered as Englijb bills, re- 
quiring an Englipj ftamp ; for the law requires a ftamp 
on a bill of exchange, not on a blank paper. The figna- 
ture of Bayley and Cotterell was in the nature of a power 
of attorney to Wallace to draw bills in their names, which 
he executed in England, and the bills were first ifiued 
there for his accommodation ; fo that the tranfa^Iion 
was altogether limited to England, It was in effedl the 
fame as if Bayley and Cotterell, inftead of tranfmitting 
their fignature, had fent an order to Wallace to fubferibe 
their names to the bills in London; in which cafe> if he 
had fo done, the bills would unqueftionably have beeti 
inland bills within the meaning of the ftatutc. But the 
circumftance of their being dated at Waterford will not 
alter their nature, if in effcfl they firft afiumed the cha- 
rafler of bills of exchange in England, The cafe of 
Rujfell V. Langstaff only decides that when a bill of ex- 
change has received its. formal completion, fo as to take 
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1813 efFe^ as a bill, it will bind a perfon who has previoufly 

— ^ indorfed it when in an imperfe^i Hate. The queftion 

againjl here is not whether Bayley and Cotterell may not be re- 
MiNCAr. fponlible upon their fignature, but at what time thefe 

bills became bills of exchange. 

Lord Ellenborough C. J. It is probable, that fitting 
at nifi prius I hefitated whether this inllrument could in 
ftri£lnefs be confidered as a bill of exchange, until the 
name of the drawee was fupplied. The quellion now is, 
when that name was fupplied, whether it did not become 
by relation a bill of exchange from the time when the 
fignature of the drawers, which was the obligatory aft 
upon them, was firft put to it. What is this cafe ? A 
merchant refident in Ireland fends to England certain 
bills of exchange drawn on proper Iri/li (lamps, and in 
that refpedt he limits the authority of the perfon for 
whofe benefit the bills are tranfmitted. Thefe bills arc 
figned with the name of the merchant in Ireland^ in« 
dorfed with his name, and dated from a place in Ireland; 
and are tranfmitted to the correfpondent in England with 
autliority to him to fill up the remaining parts of the in- 
ilrument. The moment the blanks are filled up, docs 
not the inftrument by relation become the bill of the 
party in Irelandy as much as if it had been drawn in all 
its particulars with his own hand ? It was fo held in 
BuJJell V. Lmgstaff. In that cafe, at the time of the in- 
dorfement it was not a bill of exchange ; but the moment 
the other parts were filled up by an authorized agent, then 
it became the bill of the party, and was confidered as fit 
to be declared on as fuch. I remember the cafe at Dur-r 
hanty and afterwards in this court. It was afked upon that 
OCCafion how the allegation in the declaration “ that the 

defendant 
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defonilant afterwards indorfed the faid bill,” could be 
fultained. But the Court refolved that they would fo 
adjuft the a£l:s of the party as to give eftca to the inten- 
tion, and for that purpofe held, that an indorfement, 
which was prior in point of time to the drawing, was to 
be confidered in law as pofterior. Here the relation 
back is made to a time when a valid and obligatory au- 
thority, viz. the fignature or the drawer, was imprelTed 
on the bill, which in Cc>///s v. £'/nett was confidered as 
a fulTicicnt drawing ; and it is quite immaterial, whether 
the filling up the blanks, which afterwards made it a per- 
fe6b bill of exchange, was done by a mere agent, or by 
an agent who had an authority coupled with a diferetion. 
It is not Hated that there was any fraud on the (lamp 
laws of either country. The inftnimcnt, therefore, muft 
be confidered as a bill of exchange drawn in Ireland^ and 
not as drawn in England, 

Grose J. The queftion is, whether this is to be con- 
fidered as an IriJ/j or an En^IiJh bill of exchange. The 
cafe seems to me to be this : a piece of paper figned by a 
perfon in Ireland is given for the purpofe of being filled 
up and operating as a bill of exchange ; and although it 
was impcrfe£l: at the time when it was figned, yet when 
it became perfeCl by being filled up, it operated as a bill 
of exchange from the time when it was figned and in- 
tended to have fuch operation. Iconfider it therefore as 
an Irijb bill of exchange, 

liE liLANc J, I his IS an aiflioii againfl the indorfers 
of a bill of exchange j to which it has been objecled, 
that the bill is void for want of a proper ftamp. That 
brings it to the qucHion, whether this is an Englj/Jj hill. 
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The party drawing the bill was a perfoii bona fide refi- 
dent in Irelandy and no fraud is ftated in the cafe. It 
does not appear that he drew the bill in Ireland with any 
fraudulent intent of evading the llamp laws, or that he 
went to Ireland for that purpofe j but the cafe ftates that 
being refident there he drew the bill, i. c. fubferihed his 
name in the character of drawer, and afterwards as firfi; 
indorfer, on a paper properly ftamped according to the 
revenue laws of Ireland^ and having every mark to defig- 
aate it as a bill of exchange. It is not a quefiion, whether 
it was then perfected as a bill of exchange. It certainly 
was defignated as fuch. The party in Ireland then fends 
it over to this country with authority to his correfpondent 
here to infert the day of the date, the fum, and the name 
of the drawee. It comes here, therefore, as an incipient 
bill of exchange, and fo far having the eflence of a bill, 
as it has the name of the drawer and firft indorfer upon 
it ; and afterwards the party to whom it is fent, and who 
has authority given him by the fignature, addrefles it to 
a third perfon as the drawee, and fupplies the fum and 
datel Whether this was a perfeft bill in Ireland is not 
fo much the queftion as whether it was a bill drawn in 
England. I call it an incipient bill, which by the fubfe- 
quent a£l:s was made a perfe6t one ; for the cafes (hew 
that when a fignature is once written to a paper which is 
intended to have the operation of a bill of exchange, it 
becomes fuch when perfected from the time when it was 
figned, fo as to fupport an allegation that the party either 
drew or indorfed the bill {a). Here the tranfadf ion is the 
fame as if the party in Ireland had defired his corre- 
fpondent in London to fill up a bill of exchange, and fend 


{«) Ridfcll V, ZtangstajTf Collis v, Emttt . 


It 



IN THE Fifty-third Year of GEORGE III. 


95 


It over to him, in order that he might fign it : it differs 
only in this, that inflead of having a bill fent to him 
already filled up, and then figning his name to it, he figns 
his name firll, and then fends the bill to his corre- 
fpondent. 
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Bayley J. The only a£t to pledge the credit of the 
houfe of Bayley and Co. was the fignature in Ireland, 
Suppofe the perfon fubfcribing his name as drawer had 
died whilft the bill was on its paffage, and afterwards the 
blanks had been filled up and the bill negotiated to an 
innocent indorfee ; I fhould think that in that cafe the 
reprefentatives of the party figning the bill would have 
been liable. This (hews, that when the whole is filled 
up, it has reference to the time of the fignature, which 
in this cafe was made in Ireland. 

Judgment for the Plaintiffs. 


Doe, on the Demife of Bish, aminjl Keeling. PrUaj^ 

” Jan. 29th- 

'J’HIS was an ejedlment brought for a mefluage and whcrealefl'co 
garden, on a provifo contained in a leafc, for re-entry garden fir 
for the non-performance of covenants. Plea, not euilty. y®"* 

At the trial before Lord Ellenhorough C. J. at the wiih the IcfTor 
Surrey affizes 1811, the jury, under the direftion of his ^exercife, orVei- 
Lordfhip, found a verdifl for the plaintiff, fubjeft to the be ufed oreici* 
opinion of the Court on the following cafe. demifcd pre 

By a leafe dated the 8th of June 1809, and made be- mifes,^or any 
tween Thomas Bi/h the younger (the leffor of the plaintiff) any trade or 

bufinefs what- 

focver, &c. without the licence of the lelTor, &c.” and afterwards, without the licence 
of the leflbr, afligned the leafe to a fchoolmader, who carried 011 his bufinefs in the hotife 
andpremifes: held that the adignment was a breach of this covenant, and the leflbr 
entitled to re-enter under a provifo for re-entry for non-performance of covenants. 

of 



95 


CASES IN HILARY TERM 


1813. 


Poe, 
licflce of 
Bisn, 


Kefi.ino. 


of the one part) and Lady Georgina Anne Alac Neill ol 
the other part, Thomas Bijh demifed to Georgina Anne 
Mac Neilly her executors, adminiftrators and afligns, the 
mefluage and premifes in queftion for the term of 
14 years from the 25th of March then laft paft at the 
yearly rent of 50/. The houfe is htuated on Richmond 
Greent and the leafe contained, amongft others, the fol- 
lowing covenant : “ And the faid Georgina Anne Alac 
« Neilly for herfelf, her executors, adniiniilrators, ainl 
« afligns, doth further covenant, promife, and agree, to 
« and with the faid Thomas Bijhy his executors, admi- 
“ nittrators, and afligns, that ftie the faid Georgina Anne 
« Mac Neill, her executors, adminiftrators, and afligns, 
« fliall not nor will during the faid term hereby granted 
** ere£l or build any new edifice or building, edifices or 
« buildings, on the piece or parcel of ground and pre- 
« mifes hereby demifed, or any part thereof, and fliall 
“ not nor will at any time or times during the term con- 
vert the fame premifes, or any part thereof, or permit 
or fuffer the fame to be converted into or ufed as and 
« for a Ihop or {hops, or to have any mark or fliew of 
‘‘ trade or bufmefs thereon, or on any part thereof, nor 
ufe or excrcife, or permit or Jnffer to he ufed or exercifed 
in or upon the fame premifes, or any part thereof, any trade 
or huftnefs whatfoever, or permit or fuffer any fale or 
fales by public auction in or upon the faid demifed 
“ premifes, or any part thereof, without the licence or 
con Cent of the faid Thomas Bi/h, his executors, admi- 
« niflrators, or afligns, for thefe purpofes refpe<Siively 
« firfl had and obtained;” 

On or about the 24th of June 1809 IjzAy Mac Neill 
afligned her interefl in the premiCes to the defend- 

2 ant, 
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ant) who in purfuance of fuch aiBgnmont entered upon 
and took poiTeflion of them. 

The defendant is a fchoolmafter) and immediately 
upon taking poileflion of the premifes opened a fchool 
in the houfe, and publiflied and diifributed hand-bills 
containing the particulars of the fchool) the nature of the 
inftru£Iion furniihed) and the terms upon which pupils 
were boarded and educated by the defendant. No 
licence or confent was granted by Thomas Byb to Lady 
Mac Neill to permit or fuffer the defendant, nor to the 
defendant) to open the fchool in the houfe. There are 
from 50 to 6o boys in the fchool, but no board or fign 
whatever is affixed to the houfe or premifes, nor is there 
any mark or (hew of trade or bufinefs on the premifes, 
or any part thereof. 

The queftion for die opinion of the Court is. Whether 
the keeping and carrying on the faid fchool by the de- 
fendant upon the premifes is a breach of the covenant or 
not. If the Court (hall be of opinion that the keeping 
and carrying on the faid fchool is a breach of the cove- 
nant, the verdift is to (land. And if the Court ffiall be 
of opinion that it is not a breach of the covenant, a non- 
fuit is to be entered. 


1813. 


Doe, 
Leflee of 
Bisk. 
againjl 
Keelin' c. 


Bollandi for the leflbr of the plaintiff, adverted to the 
general rule for the conftru£tion of covenants, viz. that 
they ftiall be condrued according to the intention of the 
parties covenanting 5 and if there be any ambiguity, the 
covenant (hall be taken moft ftrongly againfl: the' cove- 
nantor. He then contended that it was the intention of 
the original parties to this deed that the hpufe ffiould 
continue a private houfe ; the fulfilment of which inten- 
tion the rank and ftation of the leiTee fecured to the 
VojL. I, H leflbr. 
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1813. 


Dok, 
Lefice of 
Bisu, 
againfl 


ieflbr, fo long as {he remained tenant. The queftioit 
then is, whether conftruing the words “ trade or bufi*- 
nefs,'* according to the intention of the parties, they do 
not comprehend the occupation of a fchoolmaflcr. It 
•has indeed been confidered that a fchoolmafter as 
fuch (/?) is not a trader within the bankrupt laws ; but 
tlie words “ trade or bufinefs” ufed in this covenant are 
not intended to be confined within fo narrow a conftruc- 
tion : Indeed, the covenant is exprefsly extended farther, 
viz. t© any fieuu of trade or bufinefs. Although the bufi- 
nefs of a fchoolmafter is commonly denominated a profef- 
Con, that is only as denoting it to be a bufinefs of a more 
liberal defeription ; but it may neverthelefs be deemed in 
ma?t>y refpc£ls very (imilar to a trade ; and efpecially in 
rffpecl of the inconvenience likely to refult to the owner 
of the premifes within which fuch a bufinefs is carried on, 
which may be as great as that which many trades would 
occafioiu 


jidolphuSf contrk, maintained that this was merely a 
queftion of conftru^lion, and not what was the probable 
expcdlation of the Ieflbr *, and that although the rule for 
the confl:ru£tion of covenants was, that they are to be 
taken moft flrongly againft the party covenanting, yet 
there was another rule, which applied to this cafe, viz. 
that a party fliall not incur a forfeiture witliout fl;ri£t 
words impofing fuch forfeiture. The words of this co- 
venant, upon which the queftion turns, are “ trade or 
bufinefs the firft of which is a term of a fpecific mean- 
ing, the latter of a general one. But it has been laid 
down in The Archbi/hop of Cauierbttrfs cafe {b\ and in 
TJje Count efs of Bridgewater v. The Duke of Bolton (c), that 

(«) Skinner, 3 Mod. 330. {b) i Jlep. 46. (f) 6 Mod. 107. 

where 
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where a fpecific term is ufed in the firft place, it {hall 
receive no extenfion by a fubfequent general term. Here 
then the-prececling word trade” {hall not be extended by 
the fubfequent w’ord “ bufinefs,” according to the rule laid 
down in thofe cafes ; and fuch a conftruflion is fortified in 
this cafe by the words being ufed in conjun^lion with 
the words “ {hop, or {hew of trade or bufinefs which 
fliew that the intention of the parties was to prohibit 
only fuch bufinefs as could not be carried on without a 
public exhibition. If this is to be confidered as a trade, 
taking one or two pupils would be equally w'ithin the 
covenant, which would be a moft inconvenient con- 
ftruftion. 


1813. 


Doe, 
Lcflpc of 
Dish, 
agatKjff 
K£Cl.iNO« 


' Lord Ellenborough C. J. I own I have no doubt 
that this is a bufinefs within the meaning of the cove- 
nant, and one which is likely to create as much annoy- 
ance as can be predicated of almoll any bufinefs. It furely 
cannot be contended, that the noife and tumult which 
fixty boys create, are not a confiderable annoyance, as 
well to the neighbourhood as to the houfe, from which 
any landlord may fairly be fuppofed to be defirous of 
redeeming his premifes ; and the exhibition too of the 
boys may be faid ibmewhat to refemble a {hew of bufi- 
nefs, within the terms of the covenant. The intention 
of the covenant was, that the houfe (hould not be con- 
verted to any purpofes which might be likely to annoy 
the neighbourhood, and by that means to depreciate its 
value at any future period, when another tenant might 
be required. But a bufinefs of this kind would neceifa- 
rily produce inconvenience to the neighbourhood, both 
by the diflurbance which, the inmates of the houfe would 
create, and by drawing to the fpot a large refort.of perfons, 

H 2 fuch 
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fucli as the parents and friends of the children ; and it is 
therefore that fpecies of buHnefs which would have 
moft prominently offered itfelf as fit to be excluded. It 
is certain that the words of the covenant in fome places 
relate to that fpecies of trade which is carried on by 
means of fale and an open exhibition of trade but can we 
say that the word ‘‘ bufincfs” does not comprize fuch an 
occupation as the prefcnt ? It feems to me that we can- 
not i and as to the intention, if the party had it in his 
contemplation either to fccure his own privacy or that 
of the neighbourhood, there can be no doubt that this 
is a fpecies of bufinefs that he would have particularly 
excluded. He has not done fo by cxprcfs words ; but 
ftill the words are fufiicient, and the intention is clear. 


Grose J. 1 think this was wife provifion on the 
part of the landlord j there is not any bufinefs more 
likely to injure a houfe than that of a fchoolmafler ; and 
it was proper, by way of fecuring the neighbourhood 
from annoyance. 

Le Blanc J. I do not think that the meaning of tho 
parties can be fairly confined to trade, becaufe they have 
ufed in addition the word bufinefs 5 ” which muft be 

4 

intended of fomething not falling within the deferiptien 
of trade. The queftion then is, whether a fchool, to 
which the public at large are invited to fend their chil- 
dren, docs not fall within the words of the covenant. 
I think it does ; and if fo, there is no doubt it falls within 
ihe mifehief intended-to be provided againfi:. 

Batley j. concurred. 

Judgment for the plaintifif*. 
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1813. 


The King againji The Mayor and Citizens of 

Chester. 


pARK moved for a mandamus to the nrayor and wiicre a 

citizens of Chijia-t to hold a general aflembly for the corpoVdtion"of 
cledlion of 24 aldermen and 40 common-councilmen, 
and to proceed to fuch elections. The queftion meant commou- 

\ * ally in thefe 

to be raifcd was whether the ele£tions of thefe officers words: 

^ Quf)d ipfi 

ought to be annual. By a charter of incorporation & ruccedoies 
granted by King Henry the Seventh, in the 21ft yeat of 
his reign, to the citizens and commonalty of Chejlcr^ and ' 

confirmed by a charter in the 16th of Elizabeth* it was 

civitatis 

granted (inter alia) in the following terms : “ Volumus in aiderman- 

. nos, net- 

etiam damns & concedimus pro nobis & heredibus non 40 alios 
noftris prxfatis civibus & communitati heredibus & pr™ 


fucceflbribus fuis, quod ipfi et fucceflbres fui in perpe- 
tuum ftngulis annts fuccejftvis viginti quatuor concives 
civitatis pracdidlx in aldermannos nec non quadraginta and it 

appeared that 

alios cives ejufdem civitatis pro communi confilio civi- in tiie year 

tatis fllius eligere facere et cre?ecc poJftiiH* Then followed two^ioJowing 

a provifion for elefting a recorder, and there were other 

piovifions alfo for eledling annually a mayor and the ofthe4ocom- 
* . ^ mon-council- 

other corporate officers. The only infiances of ufage men had been 
which were fet forth in the affidavit in fupport of the which time the 

motion, were in the year and the two following no®to'ch«'^ihc 

years, in each of which an eleflriort of 40 common- aldermen or 

councilmen was fiated to have taken place. The affi- cilmen an- 

. nuully ; the 

davit alfo fet forth a return made by the mayor and citi- Court refufed 
zens to a mandamus granted by this Court in the year wmth 

applied for in 
order to raife 

the qncRion againfl the nfage whether the elections of thofe officers ought to be annual, 
there being another remedy open to the parties making this application. 

H 3 i<)93, 
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r8i3. 


TvJNc; 





1693, application of R, Brett and eight others to 

bo r^'floreil to the office of common-councilmen, to 
\\ hiili rhe mayor and citizens made a return that it was 
gi.iiued by the faid charter of H, 7. that the citizens and 
commonalty Jliould or might annually eleA 40 citizens for 
the common council, and that the faid R. Brett and the 
eight others were duly ele^ed and continued in the 
office of common-councilmeu for one vear, and at the 
expiration of that year other citizens were elected in their 
(lead \ which return as was alleged was never fallified or 
vacated. 


To a queftion put by Le Blanc J., Park admitted that 
the ufage with refpe£t to the election of aldermen and 
common-councilmen fince the times mentione'd in the 
affidavit had been contrary ; but he relied on the express 
words of the charter of H» 7., which charter he faid had 
been confirmed in Rex v. Amery (a). [Lord El/enbo^ 
rough C. J. The words of the charter are not compul- 
fory ; they are eligere poffint, >. e. they have power, but 
are not compelled tq. ele£t. It is an extremely unufual 
practice, I believe, in corporations, as founded either 
upon ufage or charter, to ele6% all the corporate officers 
annually.3 It: is fo at Scarboroughy and the pra£l;ice was 
upheld by mandamus from this court (^). 

Lord Ellemborough C. J. Befides the Scarborough 
cafe, where the ufage prevailed, there was another cafe 
I believe in the time of Lord Kenyony where an ufage had 
prevailed I may fay almoft againd the words of the 
charter ; but the Court would not interfere againft a 

(a) a 7*. JP. 515. 4 T'.iP. laa 

Str. II So. The cafe of the Coiporation of Scat hreugh. 

long 
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long continued ufage upon the words of a charter which 
were in any degree doubtful. Here the ufage has 
been uniform for upwards of a century, and is not in- 
confiftent with the words of the charter. 1 am not 
therefore for difturbing it at tins day by granting the 
rule, efpecially where another remedy is open to the 
parties. 

Per Curiam (r). Rule refufed [d), 

(c) Grofe J. was abfent, and continued fo duiing the remiindar of 
■the term. 

{d) Stra. 625. J^oot v, Frowse* 


Haslope againfl Thorne. 

PON a rule nifi for delivering up the bail-bond to be 
cancelled, and entering a common appearance for 
the defendant, upon the ground that the affidavit to hold 
to bail did not contain the deponent’s true place of 
abode the affidavit ran thus : “ A. clerk to 
Launcelot Haslope^ of America-fquarey in the city of 
Londoni fhip-infurance agent, maketh oath and liiith,” 
&c. 


Abbotty who oppofed the rule, relied on this being the 
ufual form of fuch affidavits, upon which the Court had 
been in the habit of a£ling for a length of time. 


Bonvefiy in fupport of the rule, contended that place of 
abode meant the place where the perfon ufually flept. 


(•:) By rule of Mich. i '$ Car. %. it is ordered that the true place 
of abode and the true addition of every peifon who fliall make aiHdavit 
in couit bcic, diall be iuferted in luch affidavit. 


H 4 


*03 

1813. 


The Kin« 
agaii.jt 
Tlie Mayor 
and Citizens of 
CliKSTER, 


I'ih'.u.ry 3d. 

In an afBdavit 
to liol'i l o 
tile pl.i inti it’s 
clfjik may Itatc 
hi:, place of 
aInxU- to be the 
otfuc v.’heri- he 
is enii’loycd the 
grt-ati r part of 
the day, though 
at night he 
lletps at an- 
other place. 


which 
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agnhjt 

Tuokne. 


^thtirfday, 

Feb. 4th. 

A writ of error 
in parliament 
may be non 
profled without 
carrying over 
the tranfeript 
to the court of 
?rror. 
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which he faid in this cafe was at Camberwell and not in 
London^ 


Lord Ellenborough C. J. faid that the words << place 
of abode” did not neceffarily mean the place where the 
deponent fleeps ; that the object of the rule of court was 
to afeertain the place where the deponent was mod: 
ufuaTly to be found, which in the prefent cafe was the 
office at which he was employed during the greater part 
of the day, and not the place whither he retired merely 
for the purpofes of reft. It is the fettled form of almoft 
all the affidavits fwearing to fervice. 

Le Blanc J. added, that it had been the conftant 
prailice to receive affidavits in this form. 

Per Curiam^ Rule difeharged. 


Milborn again/b Copelavd. 

JN this cafe the defendant brought a writ of error re.. 

turnable in parliament, and was thereupon ruled tq 
tranferibe, and he accordingly paid the tranfeript money, 
but the tranfeript was not carried over in the laft feffions 
to the Houfe of Lords. In this feffions the defendant 
was informed that the tranfeript was ready to be carried 
over i whereupon he non-profled his own writ of error. 
A rule having been obtained for fetting afide the judg« 
ment of non pros for irregularity, 

Rkhardfin ihewed caufe againft it, contending that the 
defendant was at liberty, according to the pra^ice, to non 

pros 
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pros his own writ of error in this cafe^ and he cited Salt 
V. Richards («). 

LittledaUy in fupport of the rule, urged that according 
to the cafe of Salt v. Richards^ if the defendant was at 
liberty to non pros his own writ without carrying over 
the tranfeript to the court of error, the plaintiiF would 
thereby be deprived of his colls. 

Lord Ellens OROUGH C. J. It is the conftant and 
eftabliflied pradlice, and I find upon enquiry from the 
officers that the ufage has prevailed without exception for 
30 or 40 years. 

Le Blanc J. added, that the fame praflice was allowed 
in the Exchequer Chamber. 

Per Curiam y Rule difeharged with Cods. 

(a) 7 £ajf^ III. 


1813* 

Milborm 

agiinft 

Coi’ClaMD. 


Price amM Hollis. rhur/d/ty, 

* *' Itb. 4 th. 

^HIS was an adion tried before Chambreh at the fum- Where two 
mer afiizes 1812 , for the county of Southampton^ for be L'lfnd by 
money had and received, and on an account Hated. The 3 prXffional^ 
obje£l of the a£lion was to recover the fum of c e/., part “p®" 

r , 1 1 , . ^ couaruaionof 

of the money taken by the defendant (under-fheriiF of an aft of par- 
Hamp/hire) as poundage on executing a writ of elegit. opi- 

The defendant had taken poundage on the” whole debt 
inflead of computing it upon the annual value of the 

* , ^ cor.lidi.ictl as 

6nal and con- 

clufire, though it recommended the printed ftat. to be compared with the paiHamcnt 
roll before the matter was fettledi under a doubt whether the (latutc vyas not mil 
priated. 


eftate 
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1813. 

Price 

agMnft 

Hollis. 


ellate extended, contending that although writs of elegit 
are mentioned in the recital of the i6th fe£lion of Hat. 
3 G. I. r. 15., yet as they are omitted in the ena^ing 
part, the flieriiF*s right to full poundage under the for- 
mer ilatute is not reftrained by the 3 G. i. It was 
proved that the parties had agreed that a cafe ihould be 
laid before a gentleman of the profeffion for his opinion, 
and that they would be bound by fuch opinion. The 
opinion was given by that gentleman in favour of the 
iherifPs claim, but he expreiTed a doubt whether the 
variance between the recital and the ena£^ing pan, in the 
latter of which writs of elegit are omitted, niig^.t be any 
thing more than a mifprinting of the Ilatute j and recom- 
mended that the printed flatute Ihould be compa: vv^’th 
the parliament-roll before the matter was fettled. It 
was contended that the under-fherifF had no right to the 
full poundage, but was reftrained by the 3 G. i. r. 15. 
f, . 6., and that the opinion given was founded upon a 
mifconftru£lion of the ftatute j and farther that as it was 
a doubtful and not a decifive opinion, the plaintiff was 
not bound by it, but w'as at liberty to litigate the quef- 
tion in this adlion. A verdi£l was taken for the plain- 
tiff, upon an underftancling that the defendant was to 
bring the matter before the Court ; and accordingly in 
the laft term 


Gnfelee obtained a rule nifi for a new trial, upon the 
point whether the opinion was final or not. 

Pell Serjt. and E, Lawesy who (hewed caufe, main- 
tained that the opinion was not final, inafmuch as it 
profcfl'ed to doubt the accuracy of the words of the 
printed ftatute, and recommended a farther ftep to be 

9 taken 
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taken before the matter was fettled, in order to remove 
that doubt, viz. the comparing the printed ftatute with 
the parliament«roll ; and therefore until that comparlfon 
was made, the opinion refted upon an imperfe£k ftate- 
ment, and could not have a binding cffedl : and upon 
examination it might turn out that the printed ftatute 
was incurred, and it was incumbent on the defend- 
ant to (hew that the words of the ftatute on which he 
relied had not been mifquoted. 


1813. 


PRiCt 

figainjt 

Hollis. 


But the Court (a) were clear that the opinion was 
pofitive and decifive, notwithftanding the recommend- 
ation that the parliament-roll ftiould be fearched. The 
parties had agreed to abide by that opinion, and when 
given it was in the nature of an award, and became final 
between them, and the Court would not look into it to 
fee whether it was ftriftly right. If the ftatute was 
mifprinted, it was incumbent on the plaintiff to fliew 
that fa^. Not having done fo, it muft be taken to be 
correal. 

Rule abfolute. 


Gafilee was to have fupported the rule. 


(4) Lord MUenlonugh C. J. had left the Court. 
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^urfdayy 
J>eh. 4th. 

Where an ad- 
Tcvtifemcnt 
rei'pefling a 
flolen child 
promifed a re* 
ward to the 
perHin who 
would give in* 
formation 
wherethr child 
was, fo that 
he might be re* 
flored to his 
parents, and 
the plaintiff 
communicated 
to the defen- 
dant her Aifpi- 
cion where the 
child was, in 
order to put 
the matter into 
his hands for his 
benefit, if he 
chofe to run 
the rilk, and 
the child was 
afterwards 
redored to its 
parents by the 
exertions of the 
defenrlant act- 
ing upon the 
plaintiff’s com* 
munication ; 
Held, that the 
plaintiff could 
not rccoTcr 
from the de* 
fendaiit, to 
whom the re* 
ward had been 
paid, either the 
whole or any 
portion of it. 


Faljlick againfi Barber. 

was an a£lion for money lent, money paid and 
expended, money had and received, and on an ac- 
count Hated, which was tried before Chambre J. at the 
last aflizes for the county of Southampton, 

The object of the afSIion was to recover a reward, or 
a portion of a reward of a hundred guineas, which had 
been offered by public advertifement for the difeovery of 
a child that had been Holen from its patents, which re- 
ward had been paid to the defendant. The advertife- 
ment, dated the 15 th December 1811, was intituled, 
100 guineas reward j” and after the ufual deferip- 
tion of the child and the woman with whom it had 
been laft feen, concluded thus, 

“ Whoever will give information where the child is, fo 
as that he may be reftored to his parents, fhall receive 
the above reward of 100 guineas, to be paid (on the 
child being reftored), by the churchwardens of the 
parifti of Saint Martin On^ar, 29, Saint Martin* s-Lane^ 
Camn-Jlreet** The child in queftion was at this time in 
the cuftody of a Mrs. Magnefsy Gofport^ where the 
plaintiff and defendant relided. The plaintiff having 
been employed to work for Magnefsy obferved the child 
at her houfe, and knowing that (he (Magnefs) had never 
had a child, communicated to the defendant her fufpi- 
cion that this might be the ftolcn child, at the fame 
time obferving that (he had told this to the defendant in 
order to put it into his hands for his benefit, if he 
chofe to run the rilk ; that he was to do as he liked, 
but as (he apprehended it would injure her, (he gave 

3 him 
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1813. 

Fallick 

againji 

Barber. 


A rule nifi having been obtained by Gafelee^ in lafl 
Michaelmas term, for a new trial, 

Pell Serjt. and Bayly fliewed caufe, and contended 
that the jury by their verdi£l: had decided that the plain- 
tilF was the perfon who led to the difeovery, and there- 
fore in ftriiflnefs llie was entitled to the whole reward ; 
but although the jury have given only a part, when they 
would have been authorized by law to give the 
whole, it does not therefore follow that it is compe- 
tent to the defendant who wrongfully retains the whole, 
to impugn the verdi£l on that account. Perhaps in- 
deed as there can be no doubt that the plaintiff con- 
tributed information material to the difeovery, the ver- 
dict is maintainable as it ftands, upon the fame principle 
that an a£iion is maintainable by one of feveral contri- 
butors to a fweepftakes againft the (lakeholder to recover 
the lhare of his contribution. Here the jury have found 
what (hare is due to the plaintiff \ and if it appears that 

ihe 


him the information under a pledge of fecrecy. In con- 
fequence of the defendant’s exertions the child was re- 
ftored to its parents, and the defendant received the re- 
ward of 100 guineas from the magi (Irate at Gofportf to 
whom it had been tranfmitted. There was no doubt 
that the defendant’s exertions were the immediate caufe 
of the difeovery ; and Chamhre J. in his obfervations to 
the jury, expreffed an opinion that the plaintiff ’s com- 
munication of her fufpicion to the defendant, under the 
circumftances and in the way in w^hich it was made, 
was not fuch information as the advertifement re- 
quired ; but they found a verdidt for the plaintiff with 
30/. damages. 
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Faluck 

a^ainji 

Barber, 
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/he is entitled in equity and good confcience, at leafl 
to a portion of the reward, the Court will not diliurb 
the verdict, according to the cafe of Deerly v. The 
Dut chefs of Mazarine (a)y Edmondfon v. Machell {fi)y and 
Cox V. Kitchin (f), in which latter cafe the rule was laid 
down to that extent by Buller J., even where the verdi^l: 
is contrary to law, 

Gafeleey contr^, (topped by the Court. 

Le Blanc J. {d). I think that there ought to be b 
new trial. It feems to be admitted that the verdi6t is 
againlt law ; and I do not accede to the propoGtion that 
it is agreeable to equity and good confcience, for it is 
clear that the plaintiff never meant to be the difeoverer, 
on the contrary, (he declared, that (he was apprehenfive it 
might injure her, and that (he would put it into the defen- 
dant’s hands for his benefit. On the part of the defendant 
there is not any undertaking, either exprefs or implied, 
to allow the plaintiff a (hare of what he might recover ; 
indeed it is negatived by the cafe which ftates that it was 
told to him for his benefit. The plaintiff therefore is 
not entitled to any portion of the reward. I agree with 
the law as laid down by the counfel for the plaintifi^ 
that if (he had been entitled to the whole, I would 
not have fet afide the verdift at the infiance of the 
defendant, becaufe a part only was given, but in my 
view of the cafe the plaintiff was not entitled to any 
part. 

(rt) zSalk. 646. (i) a T. i?. 4. (c) I Bof» h" Pull. 338. 

((f) Lord J. was ablent. 


Bayley 
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Bayley J. The party promifing to pay the reward, 1813* 
which coniiiled of one entire fum, could only be liable ~~ 

' rAEEICK 

to one a£bion at the foit of the perforf who gave the ajar///f 
• ^ ^ , Barber. 

information whereby the child was reftored to its pa- 

rents. The plaintiff was not that perfon, fhe had given 

no fuch information to the party promifing the reward, 

but only to the defendant, by whofe exertions the child 

was reftored 5 fhe therefore could not have maintained 

any action upon the original promife. Then as to her 

claim to contribution, it appears that fhe communicated 

her fufpicion as a fccret to the defendant, benefit^ 

if he chofe to run the rifk, which flie declined. It is 

impoflible after this to fay that the plaintiff has any 

right to call on the defendant for any part of the 

money. 

Rule abfolute. 


Lang and Another, Allignees of Bazeley, 
a Bankrupt, agaivfl Gale* 


^^SSUMPSrr ; the declaration ftated tliat Chriftopher 
Savile was feifed in fee of a meffuage with the 
appurtenants, fituate at Oahhampton in the county of 
Devon^ as mortgagee thereof, fubjefl to redemption by 


The word 
month may 
mf-an lunar or 
calendar 
month, accord- 
ing to the 
intention 


of the contra^- 

i»g parties: therefore where upon a falcof land on the a4th of yavtury^ it was agreed 
by the conditions of fale that an ahfiraA of the title fhould be delivered to the pur- 
ehafer within a fortnight irom the date thereof, to be leturncd by him at the end of 
two montlis from the faid date, and that a draft of the conveyance nionld. be delivered 
within three months from the I'f id date, to be rc-delivetei; within lour months from laid 
date, and the porchafe to be completed on the a4th of Junet m^'WIng a period of pre- 
cifely five calendar months from the date of the falc and conditions, the word moi tbs 
was held to mean calendar and not lunar months, by reference to the whole period fiv.d 
for the completion of the contra^. The condition for delivery of the drxft of the con- 
veyance within ihice months, was not a condition precedent with rripert to deli- 
very within the precife time. 


tin; 
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the plaintlifs as ailignees of Baze/ey, on payment of 700/. 
and intereft : that the plaintiffs were entitled to the 
equity of redemption^ and,the premifes were in the oc- 
cupation of Bazeley : that Savile and the plaintiffs being 

fo feifed} on the 24/^ January 1 8 1 1 expofed the fee- 

* 

Smple of the premifes to fale by au£lion on the following 
terms : (inter alia) That an abidra^t of the title (hould 
be delivered to the purchafer within a fortnight from the 
date thereof^ and if he ihould think proper to take coun- 
fel’s opinion, or compare the abftra€l with the title deeds, 
he (hould be at the expence thereof, and (hould return 
the abffradl with or without his approbation at the end 
of two months from the date thereof : that a draft of 
the conveyance (hould be delivered to the purchafer or 
his attorney moithin three months from the date thereof, 
and (hould be delivered tp Mr. Collins within four 
months from the date thereof, and that the remainder 
of the purchafe-money (hould be paid on the 24/^ of 
June then next, when the purchafer (liould rec^ve his 
conveyance duly executed by all partips, . to be prepared 
by Mr. Collins at the expence of the purchafer. That 
the purchafer (hould be in the perception of the rents 
and profits of the premifes from the 24th of Jum^ on 
payment of the remainder of the purdMfe-money, and 
not Qtherwife : that if the purchafer (hould negledf to 
comply with all or any of the conditions, the depofit- 
money (hould be forfeited, and the fellers at liberty to 
refell the premifes, &c. The declaration then (bated, 
that by agreement in writing between the plaintiffs and 
the defendant, the defendant agreed to purchafe the pre- 
mifes at the price of 1450/., fubje£b to the faid condi- 
tions, the plaintiffs agreed to fell the fame to him 
at the faid price and on the (ame conditions. It then 

averred 
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averred -mutual promifes of performance, and that after- 1813- 
wards within* a fortnight from the date of the faid con- Lako 

ditions. an abftraft of the title ef the plaintiffs and Savile againfi 
' Galk. 


to the premifes was delivered by the plaintiffs to the 
defendant, and afterwards, ivithin three months of the date 
ef the conditions^ a draft of a proper conveyance of the pre- 
mifes •was delivered by the plaintiffs to the defendants attor- 
ney : and the plaintiffs went on *to aver that from 
thence until and on the 24th of June they were ready 
and willing to have*performed the reft of the conditions 
on their part to be performed, of which the defetidants 
had notice, 'f'he breacli afligned was that the defendant, 
after the delivery of the draft and before the 24th of 
JunCy by his attorney returned the fame, and on the 24th 
of June refufed to complete the purchafe, &c. The de- 
fendant pleaded the general iffue. 

At the trial before Chambre J. at the laft aflizes at 
Exetery it appeared that the premifes were fold by auc- 
tion to the defendant on the 24th January 1 8 1 1 at the 
fum of 1450/., who then fubferibed his name to the 
contrail ; that on the 7th of February following, an ab- 
ftratft of the title was delivered to him, which after fome 
hehtation he received, and which being returned on the 
9th by the defendant’s attorney with an indorfement 
made thereon, a fuller abftra£t was furniflied him. The 
draft of the conveyance was delivered on the 2 ^th of April 
« 1811, and on the 30th the defendant declared that he 
would have nothing more to do with the contra£f , and . 
was unable to perform it. It was objeiS^ed tliat the 
plaintiffs could not maintain the a£lion, not having com- 
plied with the terms of the conditions, by delivering the 
draft of the conveyance within the time ftipulated ; viz* 
three months from the date, which date was the 24th 
Vql. LI of 
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i8i3. 


Lang 

agoihft 

Oals. 


of January. The delivery was on the 24th of Aprils 
three calendar months after the date ; but it was con- 
tended, that the computation was to be made by lunar 
months. This obje£iion was faved for the opinion of 
the Court, fubje^ to which a verdict was given for th#^ 
plaintiffs. Pell Serjt. accordingly in the laft term ob- 
tained a rule nifi for entering a nonfuit. 


JLenf Serjt., and Bayly^ now (hewed caufe, and ad- 
mitted the general rule that in legal proceedings the 
term month is to be intended lunar and not calendar^ 
the reafon of which is this, that the common law com- 
putes time according to the lunar month j but in eccle- 
liaftical matters the computation is by the calendar 
month } and therefore where a flatute fpeaks of fix 
months, in a matter which concerns ecclefiaftical pro- 
ceedings it (hall be computed by calendar months (« ), 
and fo the w^ords tempus femeftre in the flat, of Wejl. 2. 
c. 5. concerning quare impedit were computed (^). This 
(hews that the word month may be underfiood cither as 
lunar or calendar according to the fubje6t-matter to 
which it refers, or the underftanding of the parties ufing 
it. The queftion then is, whether by reference to the 
whole context of this agreement it does not appear to be 
the intention of the parties that it (hould be confiirued as 
calendar. Such a condruftion arifes almoft of neceffity 
out of the contrail 5 for it is to be completed, 'according 
. to the limits prefcribed by the parties themfelves, on thd 
214 /^ of June, which is precifely five calendar months 
from the day of the fale. The parties therefore mud 
liave had it in their contemplation to regulate the inter- 

(a) %RoU. Ahr, s%\. SI tfob,Mjg. Cofilej r. CoIUhs. 

6Xef.6l. Cate/hfiCdSe. 


mediate 
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mediate periods of its performance by the fame ftandard 
which they have chofen for its final completion, and ac- 
cordingly when they ufed the word months fimply, to 
have thereby intended calendar months. But fuppoling 
this a wrong conftru6lion of the word, and therefore 
that the delivery of the draft of the conveyance on the 
24th of April (liould be deemed out of time, dill the 
contra£l fubfills, unlefs it can be Ihewn that a delivery 
within the fpecified time was a condition precedent. 
There are no words of condicion annexed to this parti- 
cular ftipulation, and it does not feem eflential to the 
nacu:e of this contra that it fliould be conftrued as 
fuoh, an.l i.ie party by not objecting to the delivery at 
the time, iias fhewn that he conlidered it otherwife ; the 
fubitance of the ll.pulation was only to fecure to the 
purchafer a delivery within a reafonable time. In Hall 
V. Cazenove [a)i where a charter-party contained a cove- 
nant by the owner that the fhip fliould fail on a fpecified 
day, and the owner afterwards brought an aiStion of co- 
venant for the freight, it was held that he need not aver 
that the Ihip failed on that day, although the defendant 
(the freighter) covenanted to pay the freight in confideY- 
ation of every thing above mentioned : that cafe, there- 
fore, is a ftrong authority in favour of the plaintiff. At 
all events the defendant has difpenfed with the perform- 
ance of the condition, by not objedling at the time when 
the draft was delivered to him. 


1813. 

Lano 

againli 

Oalk. 


PAl Serjt., and Gifford^ contra, denied the inference 
attempted to be raifed on the other fide from the circum- 
(lance of tiie parties having fixed upon the 24th of JufU 


( 4 ) 4EaJt,A77- 

I 2 


as 
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as the final limit of the contrail ; indeed, they contended 
that the inference was direftly the other way, becaufe 
it was clear by fixing that period, that where they meant 
calendar months they have fo cxprefled it. If the con- 
text is to be reforted to in order to explain the meaning 
of the word months, it is obfervable that they have 
limited the performance of one of the conditions to a 
fortnight,, a period which has relation only to lunar com- 
putation. It may then at lead be aflTumed that there 
nothing to fliew that the parties intended to ufe the word 
month in a fenfe different from its ordinary acceptation 
in legal inftruments, which is confined to lunar months ; 
and if fo the delivery of the draft of the conveyance on 
the 24th of April was out of time. The only remaining 
queftion is, whether a delivery within the time fpecified 
be not a condition precedent. The condition was im- 
pofed by the vendors upon themfelves for the benefit of 
the purchafer, and is the fame thing in effeft as if they 
had agreed to deliver him a fpecific thing upon payment 
of a fum of money, in which cafe it never could be con- 
tended that he would be bound to pay the money before 
delivery of the thing. Here the precife time for the de- 
livery being fixed, it is not competent to the plaintiff to 
fubilitute another time ^ hut the defendant has a right to 
infift upon performance in the manner agreed upon. If 
fo, the plaintiff has failed in proving his averment, 
which for the reafons above alleged, is a material one. 
As to the argument that the defendant has difeharged the 
plaintiff from the performance by not infilling upon it at 
the tkne of the delivery of the draft, it is fufficient to 
fay that if the plaintiff would have availed himfclf of that 
difchai^ge, he iliould have framed an averment to that 

3 effect 
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effeft according to the mode adopted in Jones V. Bark- 
ley [a). He cannot do it under the prefent averment. 

Le Blanc J. (^). Several points have been agitated 
in the difcuflion of this cafe, but I do not feel it neceflary 
to go into all of them, becaufe, upon the firft, the Court 
are clearly of opinion in favour of the plaintiff. I allude 
to the point refpc£ling the time within which the draft 
of the conveyance was agreed to be delivered to the pur- 
chafer. It is very true, as has been {fated, that in mat- 
ters temporal the term month is underffood to mean 
lunar month, whilft in matters eccleliadical it is deemed 
calendar, bccaufe in each of thofe matters a different mode 
of computation refpc£fively prevails : the term, therefore, 
is taken in that fenfe which is conformable to the fubje£t- 
matter to which it is applied. Still in matters of con- 
tra£f the qucftion will ever be, what was the intention 
of the contra6fing parties at the time when they made 
ufe of the word. Looking at this cafe, I think the parties 
clearly had in their contemplation calendar and not lunar 
months. The date of the fale is the 24th of January^ 
and the conditions provide for the delivery of an abftraft 
of the title to the purchafer within a fortnight from that 
date, which is to be returned by him at the end of two 
months. The draft is then ftipulated to be delivered 
within three months, which is to be re-delivered to 
Colling within four months, and final payment to be made 
on the 24th of June following. This completes a period 
of exaffly five calendar months from the date of the 
fafe, and fhews clearly that the parties had in their con- 
templation, in the prior limitations of two, three, and 


1813. 


I.ano 

egainji 

UaLS. 


(«) 684. 


(t) Lord ElUnlwough C. J. was abfent. 

I 3 four 
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1813. 

Lamo 

sraiufi 

Gall 


four months, the fame refpe£fcive portions of time as in 
the ultimate limitation, which is calendar and not lunar 
months. As to the other point, it is clear that it is a 
condition-precedent that a draft of the conveyance (hould 
be delivered to the purchafer, the queftion is, whether 
it muft be done by a particular day. It is not ne- 
ceflary, however, to enter upon that queftion ; if it were. 
It might perhaps be material to advert to the rule that 
where a condition does not go to the whole confident- 
tion (a) of the contrail, but to a part only, it is not a 
condition-precedent. 


Baylet J. I am of the fame opinion upon both 
points. It was not a condition -precedent that the draft 
(hould be delivered by a particular day j for I do not con- 
(ider the precife time of the delivery as an elTential in- 
gredient in that condition, which was meant only to 
fecure a delivery within a reafonable time. Upon the 
other point it feems to me, on referring to the particulars 
of fale, that months were intended as calendar months ; 
and this conftru^ion is a beneficial one for the defend- 
ant, for by the conditions he is allowed two months for 
examining the abftra^I, and one for the draft of the con- 
veyance; therefore, by conftruing them calendar the 
time allowed him is enlarged beyond the period of lunar 
months. 

Rule difeharged. 


(«) See Havthek v. CtidtSt loSafl, 564. 
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Pinero, Gent, againji Hudson, 

BOTT (hewed caufe againft a rule obtained by 
EfpinaJJe for fetting afu’.e the fervice of a writ of 
attachment for iriegularity. The irregularjity alleged was 
in the Englilh notice, which was to appear at the return 
of the writ, being the 28th day of November (812, 
which dates were in figures, and not in words at length, 
which it was contended the ftatute of 5 G. 2. c, 27.yii. 
4. required. He contended that according to the cafes 
of the Weavers^ Company v. Forrejl (a), Elliott v. 
rott {b)y and Steel v. Campbell (r), notices were not held fo 
ftri£f. 


Friiajy 
Feb. 5 th. 

The Englifb 
notice lo ii»* 
pear at tlir 
foot of a Wilt 
of iittachfornt 
mun Contain 

tlie dare of the 
day of ap- 
p-arince in 
u okU at 

not 

tigures* 


Bayley J. (the only Judge in court) was of opinion, 
that as by the firft fe<£lion of the ftatute it is required 
that the proceedings (hall be written in words at lengthy 
the fourth fc6lion, which requires that upon every copy 
of fuch procefs there (hall be written in like manner an 
Englilh notice, muft by reference to the firft re(ftion be 
taken alfo to mean in words at lengthy and therefore 
made the 

Rule abfolute. 


(«) Sir, t%%%* 


(I) Barnti^sflg* 


(r) z Tomrl. 434. 
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Fniayt 
Feb. 5th. 

A bond given 
to parilh 
officers lectting 
that had 
taken a houfe 
in the parilh 
for a term of . 
7 years, and 
conditioned to 
indemnify the 
parilh again It 
any charges 
vrhich they 
might fuftaln 
on account of 
J3. and his 
family becom- 
ing inhabitants 
of and belong- 
ing to tl\e 
parilh, is not 
difcharged by 
£'s purchafing 
an ellate of the 
value of 30/. 
in the parilh, 
and refiding on 
it upwards of 
40 days, after 
the expiration 
of the 7 year’s 
' leafe. 


Edwards and Another againjl Bobbit. 

J^EBT by plaintiffs as furvivors of John Watfon^ on 
bond dated 3d OEloher 1794 for 300/. The de- 
fendant craved oyer of the bond, which was given by the 
defendant as furety for one William Turner to Edwards^ 
Watfony and Cooky churchwarden and ovcrfeers of the 
poor of the parifh of Dennington in Suffolk, He alfo 
craved oyer of the condition, by which, after reciting 
that Turner had taken a leafe of the Queen's Head inn 
belonging to the faid parifh, for 7 years from the icth 
OBober 1 794 ; and that he having a wife and fix infant 
children (naming them), it was agreed between him and 
the parifh officers and principal inhabitants that notr 
withftanding any fettlement he and his family might gain 
by becoming inhabitants of the pari/hy he fhould with a 
fufficient furety enter into a bond in a p(jnalty of 300/. 
to the parifh officers, in order to indemnify them againfl 
any charges which they might fuftain on account of his 
(7«r«^r)and his family becoming inhabitants of and belong- 
ing to the parifh ; it was therefore agreed that Turner and 
the defendant or either of them fhould from time to time 
and at all times thereafter fully indemnify as well the 
abovenamed churchwarden and overfeers of the faid pa- 
rifh of Dennington and the colleflors for the poor of the 
faid parifh, which then were or thereafter fhould be for 
the time being, and their fucceflbrs and every of them, 
as alfo all other the inhabitants and parifhioners of the 
fame parifh and every of them for the time being, of 
and from all charges which fhould arife in refpe£l; of 
Turner and his wife and their faid children, or any child 
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or children wherewith J:he faid wife then was or there- 
after might be pregnant, and alfo of and from all adfions, 
&c. touching the matters aforefaid or any of them. The 
third plea then dated, that after the expiration of 
the term of 7 years in the condition mentioned, to 
wit, on the lothof December 1807, at &c., he the faid 
JVilliam Turner bond fide purchafed an eftate lituate in 
the faid parilh of Dennington for a fum of money ex- 
ceeding 30/., and bond fide paid the money for the fame ; 
and that afterwards (to wit), on &c., and for a long 
fpace of time exceeding the fpacc of 40 days after fuch 
purchafe and payment. Turner continually refided in and 
occupied the faid eftate, to wit, at &c., and that neither 
the churchwardens and overfeers, nor the officers, pa- 
rifhioners, or inhabitants of the faid parifli, nor any or 
either of them, at any time after the making of the faid 
writing obligatory, and before Turner had refided in and 
occupied the faid lafts-mentioned eftate for longer than 
the fpace of 40 days, was or were in any manner 
damnified in refpe£l of Turner and his wife or any 
of their children, or touching any of the matters men- 
tioned in the condition of the bond. Demurrer and 
Joinder. 

Marryat, in fupport of the demurrer, denied that the 
purchafe of the eftate and refidence thereon as ftated in 
the plea, fuperfeded the fettlement which Turner had 
previoully acquired by becoming an inhabitant of and 
renting the Queen's Heady and gave him a new fettlement 
in the parifti in refpe£t of fuch eftate. But admitting 
that it did, ftill he contended that it made no difFcrencc 
as to the defendant’s liability, becaufe, according to the 

exprefs 
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exprefs terms of the condition, the defendant was bound 
to indemnify the pari(h againft the confequences of 
Turner and his family becoming inhabitants of and be- 
longing to the parifh : the language of the condition is 
precife, it is, “ notwithilanding any fettlement Turner 
and his family might gain by becoming inhabitants of 
the parifh,” and not merely by his becoming the occu- 
pier of the particular houfe. But if the defendant’s plea 
be fuilainable, then if Turner had removed at the expi- 
ration of the hrd; quarter of a year to another houfe in the 
parifh, and refided in it long enough to gain a fettlement, 
the bond would have been fufpended. As to the period to 
which the condition is made to extend > the condition re- 
lates as well to children then born as to any child or chil* 
dren which the wife thereafter might he pregnant with^ fo 
that it is clear the intention of the parties was to extend 
the indemnity to events which might happen after the 
expiration of the feven years. Here the Court inter- 
rupted Marryaty and called upon the other fide. 

Abbotty contra, contended that the indemnity was li- 
mited to the period of the feven years for which the 
leafe was granted. The condition of the bond recites 
the taking the leafe to be the occaflon of the defendant’s 
entering into the fecurity, and every thing mufl be con- 
flrued with reference to that occalion, and not be ex- 
tended beyond it. If therefore the parifh was damnified 
by confequences which did not arife out of the inhabit- 
ancy under that leafe, but out of an inhabitancy un- 
connected with it, or which happened after the leafe 
expired, in either cafe the defendant would not be 
liable. 


Lord 
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Lor '; Ellenbokough C. J. The condition applies 
in tenninis to Turner^^ becoming an inhabitant of and 
belonging to the parifh, and the confequences which 
might refult from it. One of the confequences was his 
acquiring a fettlement by renting and occupying the 
Queen* s Heady and thereby in cafe, of poverty becoming 
chargeable to the parifh. This was what the parifh 
ofHcers intended to fccure the parifh againfl at the time 
when they let the houfe to Turnery and this confequence 
has happened notwithftanding what the plea alleges 
of his having fubfequently purchafed and refided on 
an eftate in the parifh, which might have conferred a 
fettlement upon him there if he had not gained one 
before, but having a continuing fettlement there already, 
he could not gain a fecond fettlement. There is no 
fuch thing as a cumulative fettlement known in the 
law. 

Batley J. The parifh was damnified after the feven 
years by a fettlement acquired during the feven years. 

Judgment for the Plaintiffs. 


*^3 

1813. 

Eswardi 
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Friday^ 
Feb. jth. 


Devife to the 
ufc of yf., 
only furviving 
Jon of J. S.y 
for life, and to 
his firli and 
other Ions, 
Sec.y and fur 
default of ftich 
ifTiie to the 
Use of the firft, 
fceond, and 
of all and 
every other 
Jon and r)ns 
of y. S. law- 
fully to be be- 
golteny and tlie 
heirs male of 
the body of 
I'ucli Hrd and 
other Ions, 
with piovlfo 
that tlie laid 
A. and his 
Jilt) and other 
fnns, and aho 
the ht il and 
other (bus 
hereafter to he 
horn uf the faid 
y. S. (hould 
refide at the 
family houfe, 
See . ; Held 
that the fecond 
fun ot y. S.f 
born'd^ejore the 
date of the 
will Ihould 
take upon the 
death of 
A without 
ifluc. 


Doe on the feveral demifes of William and 
Thomas James, otherwife Morgan, againjh 
Hallett, 

IN eje£Jment brought to recover pofleflion of feveral 
meffiiages and lands in the parithes of Kinthury and 
Hungerfordy in the county of Berksy tried before fVood B. 
at the Jaft Lent affizes for that county, the plaintiff re- 
covered a verdift fubjeft to the opinion of this Court on 
the following cafe. 

John James being feized in fee of the premifes in 
queftion by his will duly made and publifhed, dated the 
8th day of December 1768, devifed all his manors, mef- 
fuages, lands, tenements, and hereditaments, and real 
eflates in the counties of Berks and WiltSy unto Sir 
John Filmery Sir Thomas Heady and William Black- 
Jloniy Efquire, and their heirs, to the ufe of his wife 
Alice James for and during the term of her natural life, 
and from and immediately after her deceafe, then he 
devifed as follows, “ to and for the ufe and benefit of 
William Heady only furviving fon of the faid Sir Thomas 
Heady until fuch time as he lhall attain his age of 24 
years, (with power to the truftees to let the premifes, 
receive the rents, and lay out the furplus for his benefit, 
over and above what fhould be deemed fufficient for his 
maintenance ;) and after he ihall fo attain his age of 24 
years, then to tlie ufe of him the faid William Heady 
for and during the term of his natural life, and after the 
determination of that eftate, to the ufe of the faid Sir 
John Filmery Sir Thomas Heady and William Blackjloney 
and their heirs, for and during the life of the faid William 

Headj^ 
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Heady in truft, to preferve the contingent remaintlers 
hereinafter limited from being defeated, and immediately 
after the deceafe of the faid William Heady to the ufe'of 
the lirft, fecond, third and of all and every the other fon 
and fons of the body of the faid William Heady lawfully 
to be begotten, one after the other, according to their 
priority of birth, and the heirs male of the body of fuch 
firft and other fons refpe^lively ilTuing, and for default 
of fuch ilTuc, to the ufe of the JirJiy fecond, and of all and 
every other fon and fons of the faid Sir Thomas Head, 
lawfully to he hegotteiiy according to priority of birth, 
and the heirs male of the body of fuch frfl and other fons 
refpeftively ilTuing, and for default of fuch ilTue, to the 
ufe of him the faid Sir Thomas Head, for and during the 
term of his natural life. Then followed fimilar limita- 
tions to the ufe of James Morgan, John Head, Richard 
Heady James Head, and Charles Head, refpe^lively for 
life, remainder to the ufe of tlie truflecs to preferve 
contingent remainders, remainder to the ufe of the 
firft and fecond and all and every other fon and fons 
of the faid James Morgan, John, Richard, James and 
Charles Head refpe^fively, lawfully to be begotten in the 
fame terms as limited to the fons of William Head, 
and in default of fuch iflue to the ufe of his (the tefta- 
tor’s) own right heirs. The will then proceeded thus : 

Provided always and for preferving the memory of my 
family, and continuing my faid freehold eftates in the 
name of my faid family, I do hereby declare my will 
and intention to be that all and every the perfon and 
perfons who from and immediately after the deceafe of 
my faid wife fliall, by virtue of the limitations herein- 
before contained, be entitled to the immediate eftate of 
freehold in my faid manors, lands, tenements, and here- 

ditaments. 
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ditamentSi (hall take and ufe the firname of James only, 
and take and bear the coat armour of my family only, 
and the better to enable him and them fo to do, that 
he and they (hall and do within 14 months after he and 
they (hall become fo entitled, petition for atul endeavour 
to procure an a£l of parliament for that purpolV. a'ui if 
fuch perfon who (hall be fo entithfd as nfortfaid, (ball 
not petition for and endeavour to procure fuch an as 
aforefaid, then my will is that fuch perfon fo reiufir'.g or 
negle<fling the fame (hall take no benefit by this my 
Ivill, but that in fuch cafe my faid manors, lands, tene- 
ments, and hereditaments (hall go over to the perfon 
who by virtue of the limitations hereinbefore contained 
(hall be entitled to the next immediate remainder in the 
faid premifes, and who (hall take and ufe the name and 
arms of James only, and (hall and will within 14 
months from the time he or they (hall become fo en- 
titled, petition for and endeavour to procure fuch an 
aft as aforefaid, as if fuch perfon or perfons who (hall 
refufe or neglefl: to petition for and endeavour to pro- 
cure fuch aft as aforefaid were naturally dead. Pro- 
vided alfo, that the faid William Head and his firft and 
other fons, and alfo the (irft and other fons hereafter to 
he born of the faid Sir Thomas Head^ and the heirs male 
of their refpeftive bodies, (hall from and immediately 
after they (hall refpeftively become entitled to my faid 
manors, lands, tenements, and hereditaments, refide 
and live at my houfe at Denford aforefaid, and in cafe 
he or they (hall not refide and live at my faid houfe, 
then my will is that my faid manors, iazuis, tenements, 
and hereditaments (hall go over to the next perfon in re- 
mainder by virtue of the limitations aforefaid, who will 
and (hall refide and live at my houfe at Denford** 

12 
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The teftator John James died in the month of January 
I y69> leaving his widow Alices the faid Sir Thomas Heady 
the faid William Heady Walter James Head another fon 
of Sir Thomas Heady and the faid James Morgany him 
furviving. 

William Morgany the father of the faid JameSy died 
about the latter end of the year 1762. 

Sir Thomas Head had had two other fons, both of 
whom died fome time before the date of the will, and at 
the date of the will William Head was the eldeft furviv- 
ing fon of Sir Thomas Head, and Sir Thomas Headh3i6.no 
fon born after the date of the will. 

Upon the death of the teftator his widow Alice en- 
tered upon and enjoyed the eftates for her life, and upon 
her death, which happened in July 1769, the truftees 
under the will entered and took the rents and profits 
according to the dire£fions of the will, for the ufe of 
and until the death of William Heady the fon of Sir Th<f 
mas Head* 

William Head took the firname of James in addition 
to his own names, and died a batchelor under the age 
of 24 years in February 1777 > and upon his death W^ s/- 
ter James Head entered into poffeflion of the eftates, and 
took the firname of James : he is ftill living, and he and 
the perfons claiming under him have ever fince been in 
polTeihon. 

Walter James Head was born in the month of February 
1759, and was perfonally known to the teftator before 
the date of the will. 

Sir Thomas Head died in OStober 1779. The faid 
Jatnet Morgan 6i\^6i on the X5th of September 1 8 lo, leav- 
ing William James otherwife William Morgany one of 
the leflbrt of the plaintiff^ his eldeft foii» and Thomas 

James 
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James otherwife Morgan^ the other leflbr of the plaintifiF^ 
his fecond fon* 

The leiTor of the plaintiff^ William James otherwife 
Morgan, was in America at the time of his father’s 
death, and had been refident there for fome years ; he 
came to England on the 28th day of February in the year 
1811, and he and the other lefTor of the plaintiiF within 
14 months after the death of their father, aiTumed and 
have borne the name and arms of James ; but with- 
out obtaining the king’s licence for either of thofe pri- 

On the 13th of January j 812, the lelTor of the plain- 
tiff William James otherwife Morgan prefented a peti- 
tion to the Houfe of Lords, for leave to bring in a bill 
to authorize him to take and bear the name and arms of 
James, vs\ compliance with the provifo contained in the 
faid will, and did obtain leave to bring in fuch bill j and 
fuch bill was brought into the houfe on the 2 2d day of 
the faid month of January, and was depending in parlia- 
ment at the time of the trial of this adlion. 

The cafe then found that the defendant Hallett was in 
poffeflion, &c. The queftion for the opinion of the 
Court is, whether the plaintiff is entitled to recover. If 
he is, the verdi£l: is to Hand : if not, judgment of non- 
fuit is to be given : but at the trial, liberty was referved 
to either party to turn this cafe into a fpecial verdi€l. 

Prejlon for the Icflbrs of the plaintiff, contended, that 
under the limitation ” to the firft, fecond, and all and every 
other the fon and fons of Sir T, Head lawfully to be begot- 
ten,” Walter James Head, the fecond fon of Sir T. H» at 
the date of the will, was not entitled to an edate tail or 
any other edate* He drd adverted to the plan of the 

will, 
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will, the main objeft of which he faid was to provide 
for William Heady then a minor, and his male iflue, and 
provifion is accordingly made for him during his mino- 
rity, and for his fons to be begotten, but it dof s not ap- 
pear that the teftator contemplated any other exifling foil 
of Sir 71 H. at that time. Indeed he has exprefsly de- 
icribed William as the only furviving fon, which was 
certainly not the fa^f, and the fubfequent remainder is 
confined to the fons of Sir T* H, ‘‘ to he begotten,* i. e» 
which were not then in being. There is therefore an 
entire omifiion in the will of any cxprefs mention of 
W alter James, and he is not impliedly comprehended 
within the fubfequent limitation, unlefs it can be Ihewn 
that the words to be begotten were intended to be ufed in 
the fame fenfe as begotten, and farther that the words 
** hereafter to be hornf which are the words ufed in the 
provifo, include a fon born before. It is laid down indeed 
in Co, Lit, 20. b, that procreandis (hall extend to the ilTue 
bom before, for which the 10 Edax),^, 20. is cited in 
Lord Halis MS. note upon this pafiage, who adds how- 
ever, but it is held that where the words were in pof 
terum procreandis, fons born before (hall be excluded on 
account of the peculiar force of in pflerum.** That was 
fo decided in 3 Leon, 87. Anon., and in Lomax v. Holm-- 
den {a) Lord Hardwicke adopted that cafe, for he there 
laid that if the words had been to he begotten, they would 
clearly have defcribed an after-bom fon. There is no 
authority in which it has been held that in a cafe where 
the party is to take by purchafe, the words to be begotten 
may be conftrued the fame as begotten, Co, Lit, and the 
authorides fotinded upon it apply only to a cafe of de- 
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fcent. Here it is probable that the omti&on arofe from 
the circumftance of this will having been copied from a 
former will made before the birth of Walter Jamesy but it 
matters opt whether it was by miftake or defign \ if it be 
fuch an omiflion as the Court is not at liberty to fupply» 
the leilbrs of the plaintiff are entitled to take advantage 
of it. There is no cafe which has gone die length of 
fupplying fuch an omiilion. Chapman v. Brown {a) was 
the cafe of a clear omifliony yet the Court ref ufed to 
fupply it) but condrued the devife into an eftate tail in 
order to effectuate the general intent) but there Lord 
Mansfield exprefsly took die didin^^ion, faying that a 
Court of judice might condrue fo as to imply an intent 
not particularly fpecified) but could not from arbitrary 
conjedure) though founded on the highed degree of pro- 
bability) add to a will or fupply an omifEon. So in Clements 
V. Paskey HiL 1784) MS. ^note of Mr. Trowery which 
was a cafe fent from the Court of Chancery to this Court. 
Devife to A* for life) and after his deceafe to the fird 
and elded fon of the body of his (the tedator’s) nephew 
lawfully iffuing or iffued) and for default of fuch iffue 
dien likewlfe to the fecond, third) and every other fon 
of his nephew fuccedively and in remainder one after 
another as they ihoold be in feniority of age) and the 
feveral and refpeCiive heirs male of the body of every 
fuch fecond) third and every other fon or fonS) the 
elded of fuch fons an4 the heirs male of his body being 
always preferred before the younger. It was decided 
that the nephew took an edate tail by implication) in 
orde^ to effeduate the general intent) and let in the 
defcendants of the drd foti. But in this cafe there is 


not 
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not any general intent to be colie£Ied from the context 
in favour of (ValUr James ; on the contrary» the words 
ie be begotten are frequently ufed for the very purpofe of 
marking the diftin£kion between fons. born and to be 
born ; and even if there were any fuch general intent ap- 
parent^it would be impofliole to raife an eftate tail by im- 
plication in Sir T. H, (the father,) becaufe a life eftate is ex- 
prefsly limited to him in default of his ifftie. It may be faid 
perhaps, that Walter James might have become the firft 
fon by the death of his brother William in the lifetime of 
the teftator, and in that event have anfwered the deferip- 
tion ; but in Wilkinfon v. Adam^ MS. cafe from Chancery, 
the rule laid down was, that the date of the will and not 
the death of the teftator is the time from which the will 
fpeaks. 

Holroyd contra. The limitation to the firft and other 
fons of Sir T. H» to be begotten includes Walter James, 
who was the fecond fon in efle at the date of the will. It 
is a fettled rule in the conftrudfion not only of wills but 
alfo of deeds, matters of record or fine, or matters of 
pleading, that the words begotten and to be begotten are 
words of the fame import, unlefs it appear to be the in- 
tention of the parties ufing them to ufe them in a fenfe as 
contradiftinguiihed from each other. But that intention 
does not appear on the face of this will, neither do the 
words in the provifo, according to the cafes, carry it far- 
ther. The cafe in 3 'Lem. 87. from which alone any ar- 
gument can be drawn in favour of the leflbrs of the 
plaintiflT, is very diftinguiihable, becaufe there were other 
circumftances in that cafe befides the ufe of the words in 
pojlerum, to (hew that thofe words were meant to be re- 
ftralned to after-born fons, and fuppofing that cafe to be 
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" ' to Lord Hali^ MS. note, the only part of it which is his, 

is the reference to the lo Edw. -a. Pafch* 20., in which 
Hallett. ‘ . * 1 1 

cafe as well a$ iti 2 ^Edw» 3. Trin, 15. it was held upon 

a queftion of variance between the writ and fine that pr(h- 
creatis and procreaverit extended to" children to be begotten. 
Thefe words were confidered merely as expreffing from 
whom the perfons to take were to iiTue, and not at what 
time they were to ifiue. It is faid that there is no ex- 
prefs mention of Walter James^ but it is admitted that the 
omiilion is owing to a flip of the tefiator, and even as the 
will now (lands in one event which has been already an- 
ticipated in argument, he would have been exprefsiy 
comprehended, viz. by the death of William during the 
teftator’s life. It was Co decided in Lomax v. Holmdeti, 
where the Tecond fon took the eftate under the deferip- 
tion of firfi fon of the body, and it was there alfo decided 
that begotten and to be begotten mean the fame. But it is 
faid that thofe words have been held the fame in the cafe 
of defeent only, but not in that of purchafe ; but Cooi v. 
Coob {a) was a cafe of purchafe : and in Hewet v. Jre^ 
land {b)i which was alfo a cafe where the party took by 
purchafe under a dee<l and fine, the Lord Chancellor held 
that the words which JbcUl be begotten meant begotten^ for 
that the fettlor could never intend to negle£l a daughter 
who was too young (being ten years old) to have offended 
him. Here Walter James was about nine years of age at the 
date of the will, fo that that obfervation ftrongly applies* 
Then as to the words in the provifo, ** hereafter to he 
horny^ the cafe of Hebblethwaite v. Cartwright {c) has 
decided that the word hereafter does not neceflarily con- 
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fine the fenfe to afUr born^ it carries it no farther than to 
he begotten. Here the words to be begotten occur in five or 
fix feveral limitations of this will, and if their, fenfe is to 
be retrained in one limitation, it mull be fo in the reft, 
to which fuch a conftrudtion cannot be reafonably fup- 
pofed to apply. The words of this will muft be coii- 
ftrued according to the rules laid down by Lord Alvan* 
ley C. J. (a). I ft. That words are always to be taken in 
their ordinary fenfe, unlefs the teftator has manifefted an 
intention to put a difterent fenfe on them; and, 2dly, 
that it muft plainly appear that the teftator did not mean 
to give fuch an eftate as would pafs under the words 
ufed, unlefs controlled by fuch apparent intent. Here 
there is no plain intention manifefted to ufe the words 
to be begotten in a different fenfe from what the law will 
otherwife put upon them. He then ftated that there had 
been a decifion in the Court of Chancery in 1778 by I^ord 
Bathurjl C. upon this very will, upon a bill of revivor 
filed after the death of William Head, &c., on which it 
was decreed that Walter Jamesy (the then plaintiff,) by the 
death of William had become the firft fon of Sir T. H . , 
and was entitled under the limitations of the will. He 
alfo obje£led to the title of W^illiam Jamesy (one of the 
leffors of the plaintiff,) that his abfence in America did 
not excufe him from petitioning for an a£f of parliament 
within 14 months from his father’s death. 
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Prejlon in reply. The laft objeftion cannot avail, be- 
caufe there are two demifes, one from the eldeft, the other 
from the fecond fon, who is clearly within time. The 
decree ftated to have been formerly pronounced in this 

(«) 3 SoJ, iff- Full. 6»7, FwU v. Fooh. 
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cafe was upon confideration of the fonxier will* and ethtfir 
grounds^ which the Court cannot now notice- As to 
Hebblethnvaite v. Cartwright^ it is applicable only to a cafe 
of defcent, and Cook v. Cook and Hewet v. Ireland^ which 
it mull be admitted were cafes of purchafe, are founded 
on a mifapplication of the do£l;rtne in (Jo. Lit. to cafes 
not withiii the meaning of it. In the firft of thofe cafes 
the circumftances are not fully dated in the report ; and 
the Jaft> if it ihould arife again, would be worth rc-con- 
{idering. In Counden v. Clerk [a) the rule is hid down, 
that a perfon who is to take as purcha/er mud anfwer 
every part of the defcription under which he takes. 

Lord Ellenborough C. J. It would be a matter of 
the deeped regret if in confequence of the joint effe£f 
produced by the blunder of the tedator and the negleft of 
his attorney, we were compelled to put a condruftion on 
this will which would defeat the tedator’s intention, and 
exclude thofe whom he meant to make the objects of his 
bounty. I call it a' blunder of the tedator, becaufe if he 
had read over his will with attention before he executed 
it, he mud have perceived that he had mifdefcribed 
JVilliam Head as the only furviving fon of Sir Thomas at 
the time when another fon Walter James y then nine years 
old, was in being, and as is dated was then perfonally 
known to him. It was alfo % negle£I on the part of his 
attorney In not making inquiries, after fuch a lapfe of 
time as intervened between the fird and fecond will, 
whether the date of his family had undergone any altera- 
tion. But 1 difclaim all considerations of this fort in the 
prefent indance, and am willing that the conjoint omif* 
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Cions' of the teftator and his attorn^ ihouM have their 
full legal eiFe£^. The will muft (land or fall aTccording 
to the language of it, but 1 think that language will not 
upon a fair conftru£tion of it, difappoint the intention of 
the teftator. The hrft miftake is in the defcription of 
William Head as the only furviving fon. Now he was 
not the only fon, for there was another living of the age 
of nine years. But how docs that miilake afFe6; or 
control the fubfequent limitation ? The limitation is to 
the ufe of the hrA, fecond, and all and every other fon 
and fons, &c., i. e. who at the death of W. Head would 
become firft fon. Therefore Walter James is certainly 
within the coniprehenfion of the words % there is only a 
mifdefcription of the firft taker. Then come the words, 
“ lawfully to be begotten,” which would give rife to a 
material queftion if it had not been fettled by a feries of 
authorities, and impeached by none, that to be be- 
gptten” mean the fame as “ begotten,” embracing all 
thofe whom the parent (hall have begotten during his life, 
quos procreaverit. It was fo confidered in He^ivet v, Ire^ 
landi and it was there faid that as procreatis takes in 
children to be begotten, and procreandis includes children 
then begotten, fo the words which (hall be begotten,” 
upon which the queftion turned in that cafe, fhould re- 
late to the death of the parent, and then the daughter 
born before the fettlement fhould be included under that 
defcription. The fame fenfe is put upon the words in 
Co, Lit, 20. So in Cooh v. Cook^ upon a devife to the ilTue 
of J, <$., who had a daughter, and afterwards a fon, it was 
held that both fhould take, and the Lord Keeper faid that 
the words begotten and to be begotten are the fame, as 
well upon the conftru6tion of wills as fettlements, and 
take in all the ifTue after begotten. But it may be faid that 
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neither in Hmfit Mand nor in Cook v. Cook are the 
words in pofterum** to be found, the peculiar force of 
which was fuppofed in ‘^Lion,%‘j, to control the other 
words* But what was the cafe in 3 Leon* ? There the 
feodbr made a feoffment to the ufe of his younger fon in 
tail, and after to the ufe of the heirs of his body in pofterum 
procreand’is. The cafe therefore did not turn entirely upon 
the effe^ of the words in poflerum/' for the feodbr's 
pa/hng by the elded fon in the drd indance was a very 
important circumffance to indicate an intention to ex- 
clude that fon altogether. 1 therefore think that what 
was faid by W’ray J. in that cafe was right. But in Hebble^ 
thwaite v. CartuOrighty where the words were, to the heirs 
male of the body hereafter to be begotteny which are the 
fame as in pojlerum ^ocreandis in 3 Leon*y yet Lord Talbot 
held that thofe words did not confine the limitation to the 
iffue born after, but took in that born before. That de- 
ciCion indeed does not affe£t to overrule the cafe from 
Leon*y nor does it appear by the report that that cafe 
was cited in argument, and brought under the view of 
the Court ; ftill it is to be confidered as an exprefs deci- 
fion of that very eminent Judge upon the conffru<Sfion of 
tliei'e words. The cafe therefore of Hebblethwaite v. 
Cartwright difpofes of tlie words in pflerum. Here the 
words “ hereafter to be born” occur only in the provifo, 
and I cannot fay that to be born” are to be taken in a 
diflerent fenfe from ” to be begotten” in the former 
parts of the will, but the fame conftru£fion will apply to 
all, and « hereafter” has been fhewn not to rellrain their 
general fenfa. On the authority, therefore, of all the 
cafes, I think the words “ to be begotten” will include 
then born as well as to be born, and that, Walter James 
is comprehended within the terms of this will as having 
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become the firft fon of Sir Thomas upoa the death of 
William without iflue. 

Le Blanc J. The Court cannot proceed in forming 
their judgment on this cafe upon any reference to the 
miftake which has been iiated as the caufe of this omif- 
fion in the will, nor can they rely on the decree of Lord 
Bathui^ when the former will is^ftated to have been made 
a fubje6t of consideration. The quedion mud be decided 
(imply on the condru6lion of this will. The tedutor fets 
out with dating a faid, which is not true as found by the 
cafe, viz. that William Head was the only furviving fon, 
for there was then another fon, Walter Jamesy and the 
tellator knew that circumflance. Then he gives to WiU 
Ham an eitate for life, and after his deceafe to his firft and 
other fons in tail, and then come the words on which the 
doubt arifes, with remainder to the ufe of the frjly fe- 
co7idy and all and every other fon of the faid Sir T. Head 
lawfully to be begotten. It is faid that Walter Jamesy who 
was the fecond fon in cxiilence at the time when the will 
was made, cannot take becaufe he does not come under 
this dcfcriptlon. But let us fee how the cafe would have 
icood if the teftator had not ufed the words to be be» 
gotten f but only “ lawfully begotten^* In that cafe 
Walter James would not have anfwered the deferiptioA 
of firft fon, becaufe the teftator had before given the 
eftate to William as the eldeft, but would he not have 
taken at the death of William as being the firft fon then 
begotten ? Then looking to the words to be begotten,** 
what diftercnce do they make ? The cafes have already 
eftabliihed that thofe words will embrace children both 
then born and to be born, and in the MS. cafe from Chanc* 
cited by Mr. Preflotiy it was held that there was no diftinc- 
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tion between born^and to be born, and l^at too, in a cafe 
of purchafe and not of defcent (a)» No doubt circum- 
ftances might have exifted to (hew that the teftator meant 
to exclude begotten children by this defcription, but there 
are no fuch circumftances that I can find. The teftator 
limits the remainder to William the eldeft fon^ and after- 
wards to the firft and other fons of Sir Thomas to be be- 
gotten ; and if thofe w^rds comprehend begotten, they 
will let in a fecond fon then in effe, for there does not 
appear any in'tention to exclude, but only to give the 
eftarte to William the fiift fon in the firft inftance, and 
afterwards, if he died without iftiie, to the fon next in 
fucceflion. But it is fsud the words ** hereafter to be 
born,” which occur in the laft of the two provifoes, indi- 
cate an intention to exclude, but as both the provifoes 
are meant to refer to the fame perfons, I think the words 
in the laft muft be taken not as words of excludon but 
merely of defcription, meaning thofe perfons who ac- 
cording to the words of the former provifo would, by 
virtue of the limitations of the will, be entitled after the 
death of the wife to the next immediate eftate. There 
is therefore nothing to manifeft an intention on the part 
of the teftator to exclude Walter James, and there is no 
rule of law which impofes upon the words that the tefta- 
tor has ufed fuch a conftrufkion as will neceffarily ex- 
clude him. 

Batley J. I am of the fame opinion. This is purely 
a queftion of conftruAion upon the will. .We are bound 
to fay, that when this will was made the teftator was not 
aware of any other fon than William, becaufe he exprefles 
that he is the only fon i and where a teftator ufes the 


C>) 


words 
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words to be begotten, not being aware of any other iflue, 
the rule is that thofe words {hall include children then 
bom; and if it were not fo, it would militate in every cafe 
againft the intention of a teftator. The limitation U 
made to the children in refpedf of the (lock, and not of 
perfonal aflle£(ion to them ; but if the words to be begotten 
were held to exclude children then born, it would ex- 
clude a child born a few days before at a diftant place. 
That affords a good reafon therefore for conlidering the- 
words to be begotten” as of the fame import as begotten, 
becaufe otherwife great injuffice might arife ; and as the 
word begotten” does not exclude children after born, fo 
neither do “ to be begotten” exclude children then horn, 
being merely words to denote the children of the {lock. 
But if there are circumllances to (hew a plain intention to 
ufe the words in a more reftri£led fenfe, they will bear a 
con(tru£fion in conformity with fuch intention; but it is 
admitted that there is nothing here to ihew fuch an inten- 
tion. It is faid that Walter James does not come within 
the defeription of firft fon of Sir Thomas Head, becaufe 
William was the iirft fon ; but firft fon may mean firft 
fon after William, at the time of his death without iffue, 
when the remainder was to take effe£t. I cannot place 
reliance on the words in the provifo ** hereafter to be 
born,” becaufe when I find that the teftator was fo un- 
certain of the fa£l as to ilate that one was the only fon, 
who was not the only fon, fo I cannot fay that in ufing 
the words « hereafter to be born,” the teftator, who was 
inops confilii, meant to denote thereby a clear intention 
to confine his bounty to the exclufion of a fon then 
born. 


i8i^. 

Dob 

againft 

Hallbtt. 


Judgment of nonfuit. 
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A faftor cannot 
pledge the 
goods of his 
principal : 
therefore, 

•where goods 
■were configned 
from abroad to 
a fa^or to be 
fold on account 
of the con- 
fignor, and a 
bill of lading 
was fent to de- 
liver the goods 
to the faftor or 
his affigns, and 
the faftor after- 
wards indorfed 
and delivered 
the bill of lad- 
ing, together 
with the goods, 
to the defend- 
ants, as brokers, 
•with inflruc- 
tions to do the 
needful, and 
the defendants 
made advances 
to him on the 
credit of thofe 
and other goods, 
without know- 
ing that he was 
not the owner 
of them : Held 
that the defend- 
ants could not 
retain the goods 
againft the con* 
fignor until 
payment of the 
debt due to 
them from the 
faflor on ac- 
count of thefe 
advances. 


Martini agdinft Coles and Others. 

'J^ROVER for coffee. At the trial before Lord Ellens- 
borough C. J. at the London fittings, a fpecial verdi£l 
was found, which dated in fubdance as follows : 

The plaintiff, on the 29th of March 1810, fhipped on 
board a vell’el then lying in the river of Demeraroy and 
bound for London^ a quantity of coffee, his property, and 
configned the fame to one Vosy then a merchant m Lon- 
doHy his correfpondent and fa£^or, to be fold by Vos as 
fuch faftor, for the benefit and on the account of the 
plaintiff, and took bills of lading from the mader of the 
veffel for the faid goods. By the terms of the bills of 
lading (which were in the ufual form) the coffee was to 
be delivered in the port of London to Vos or his ajftgnsy he 
or they paying freight. The plaintiff tranfmitted one of 
the bills of lading from Demerara inclofed in a letter from 
him to Vos in Londony dated 30th of March 1810, dire€l- 
ing VoSy after fale of the goods, to place the proceeds to 
the credit of his private account with VoSy which bill of 
lading and letter were duly received by Vos* The (hip 
arrived in the port of London in June following, when the 
goods were delivered to Vos for the aforefaid purpofes, 
who, at the time when he received the bill of lading and 
goods, was and dill is indebted to the plaintiff to a con- 
fiderable amount. On the i6th of June Vos indorfed the 
bill of lading to the order of W. and F. Coles and Williams 
(the defendants), and afterwards delivered the fame, toge- 
ther with other bills of lading and the faid goods, to the 
defendants (who are fworn brokers in the city of London)y 
fending with the bills of lading a letter as follows : 

Meffrs. 
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MefTrs. W. and F. Coles* June i^th, i8lo. 

My laft refpe£bs are of the 1 3th inflant, when I handed 
you 2 bills of lading, and advifed my draft for £2^0 ; I 
have now 4 bills of lading, viz. (here followed a defcrip- 
tion of the 4 bills of lading, one of which related to the 
coffee in queftion) wherewith you will receive do the 
needful for my account. (Signed) H, Vos* 

Vos at the time of fuch indorfement of the bill of lading 
and delivery of the goods was indebted to the defendants 
in about 300/., and the defendants afterwards, on the 
faith of thefe and other goods put into their hands by 
Vos, advanced to him from time to time various fums of 
money, in confequence of which, at the time of liis 
bankruptcy he was and ftill is indebted to the defendants 
in a fum greatly exceeding the value of the coffee. 
The defendants, at the time when they received the bill 
of lading and goods from Vos, and advanced money to 
him thereon, had no knowledge that he was not the 
owner of the coffee. Vos was a general merchant as 
well as faftor, and as fuch ufually employed the defend*- 
ants as general brokers in the fale of India produce. 
Vos, foon after the indorfement of the bill of lading, 
became a bankrupt, the faid goods then remaining unfold 
in the hands of the defendants, whereupon the plaintiff 
gave notice to the defendants of his claim to tlie goods 
as owner, and demanded of them the delivery of the 
goods ; but the defendants refufed to deliver them with- 
out payment of the debt due to them from Vos, and 
before the commencement of this a£lion converted the 
goods to their own ufe. 

Richardfm for die plaintiff dated the only quedion to 
be whether a fa^or has authority to pledge the goods of 

his 
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h» princ^al) the pawnee at the time having no know* 
ledge that the £ador was not the owner of the goods. 
He contended that the law had been e(labii(hed for up- 
wards of half a century that he had no fuch authority. 
In Paterfon v. Tajh{a) it was fo laid down by Lte C. J. 
not as a new principle, but as a well-known rule of law 
at that time, and although that was only a nifi prius deci- 
(ion, it derives authority from all the fubfequent decifions 
on the point. In Wright v, Camphfli(h) the general rule 
vrsLS admitted, and the only doubt there was whether it 
was a cafe of bona iide fale, or only of coll u Hon between 
the fa6Ior and indorfee of the bill of lading, upon which 
a new trial was granted } but Lord Mansfield C. J. faid 
that until an afluai falc of the goods the principal retains 
his lien. In Daubigny v. Duval (r) the rule was recog- 
nized and adled upon, and that cafe is the more remark- 
able, becaufe there an exception was attempted to be 
engrafted on the general rule, viz. that the pawnee might 
acquire a lien to the extent of what he advanced, pro- 
vided fuch advance did not exceed the amount of what 
the principal owed to his fadlor : and Lord Kenysn C. J. 
then exprelTed confiderable doubts upon the queftion, but 
he afterwards feems to have changed his opinion, as ap- 
pears by feveral cafes referred to by Lord Ellenborough C.J, 
in M^Combie v. Davis (d). The fame rule is exprefsly 
ftated as received law by Lord Loughborough C. J. in 
Uckharrow v. MLaJon (r), and afterwards when Lord 
ChanQellor, in De Bouchout v. Goldfmid (/* and was a£led 
upon by this Court both in' M^Combie v. Davies (g), and 
Nevjfom v. Thornton {h), in the latter of which it was 


(«) (J) 4i?»fr.ao46. (r) 5 604. 
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held 
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l^ld that as the property could not he pledged^ fb nel* 
ther could the bill of ladings which was the fymbol of 
the property. Here, as was faid by Lawrence J. in 
that cafe^ the defendants might have afcertained the 
property by enquiring' for the letters which accompanied 
the bill of lading. The cafe of Pickering v. Bu/k(d\ was 
a cafe ot fale, and the judgment of the Court proceeaed 
on the ground of the plaintiff having by his own a£l 
given authority to his broker to fell the goods, and there- 
fore does not apply in principle to the prelent 5 and al- 
though Lord Ellenborough C. J., alluding in that cafe to 
Paterfon v. Tajh^ faid that it was a hard cafe, he by no 
means profelTes to over-rule it, nor was it neceffary for 
the purpofes of that decinon. 
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JValton contrL The cafe dates that Vor was a general 
merchant as well as faffor, and as fuch ufually employed 
the defendants, and there is this diftin^ion between this 
cafe and Newfom v. Thornton^ that there the bill of lading 
was to the order of the Ihippers, whereas here it was to 
Voj himfelf, who might therefore on that account, 
coupled with their knowledge of his dealings as a mer- 
chant, reafonably be midaken by the defendants for the 
owner of the goods ; for as to the argument that they 
might have afcertained the faffc by enquiring for the let* 
ters, it is fufficient to fay that the pra6bice is unufual, 
and would not be tolerated in commercial dealings. It 
is obvious, on the . other hand, that the plaintiff might 
have prevented all midake by fpecially indorfihg the bill 
of lading to Vos as fad^or. If the principle of Paterfon 
V. Tajh be not new, neither is that upon which the cafe 

(«) 15 3^* 
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of Evans v. Marlett (a) was decided^ viz. that a cotifign- 
ment of goods by bill of lading to transfers to A* the 
legal property, although it may be fubje£l: to trufts, and 
enables him to fue for them in his own name ^ and a dif- 
tiiK^ion was there taken between goods conligned to ji, 
generally, and goods configned to for the ufe of j 5 ., 
in which latter cafe it was faid that B. muft fue. In XiVi- . 


barr(nu v. M.afon {b) Buller J., contrary indeed to the 
opinion of fome of the other judges, held that the in- 
dorfement of the bill of lading transferred the legal pro- 
perty, and he cited Fearonv. Bowers m 1753 as in point, 
and what Lord Mansfield had faid in Wright v. Campbell ; 
and fttch was the ultimate decifion of Eickbarrow v. Mafon 
upon the venire de novo dire£l:cd by the Houfe of Lords. 
[^Bayley J. That was the cafe of a transfer of the bill 
of lading by the vendee.] Here as in Wright v. Campbell 
the goods were put into the hands of the brokers to fell, 
in difeharge of prior debts ; it is not therefore the cafe 
of a mere pledge like Newfom v. Thornton* Then as a 
fa£toT who has authority to fell the goods, has a lien for 
his advances upon them, and may retain for fuch ad- 
vances ; in Uke manner he- may authorize another, to 
whom as broker he commits the goods for the purpofes 
of fale, and who makes advances upon them, to retain 
alfo. It is for the intereft of the confignor that the 
broker fhould have this authority, as it will facilitate the 
railing money to anfwer the bills of the conlignorj 
otherwife the goods muft frequently be fold to a difad- 
vantage, inftead of waiting for the beft 'market. In 
Pulteney Bart. v. Keymer [c)^ it was held that the brbker ’ 
might retain for advances made on the credit of goods ' 


X Ld. Raym. 271. x^Mod. 156. 
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lodged in his hands by the confignees, againft the owner 
of the goods. [Lord Ellenborough C. J. There the 
broker had a lien for the duties ; here it does not appear 
that the defendants had any lien ; Lord Eldon held that 
the broker was not bound to take the indemnity of an- 
other in lieu> of his lien.] In Haille v. ^mith («), a bill 
of lading was indorfed as a fccurity for future advances, 
and Eyre C. J., who did not agree with Buller J. in 
Itickbarrow Y, Mafon, yet held that th^ indorfement of 
the bill of lading operated as evidence of the change of 
property, and faid that in ninety -nine times in an hun- 
dred it would be conclufive. 

Richardfoti in reply. If the pawnee choofes to abstain 
from making enquiries either from motives of interefl, 
or from the pradlice of his trade ; he mull take the con- 
fequcnce. It is faid that the bill of lading might have been 
indorfed fpecially ; the fame argument was urged in 
W^right V. Campbell^ but it has never been lield necef- 
fary ; and furely the fymbol of the property can never 
tend to millead more than the poflelTion of the property 
itfelf. Evans v. Afarlett only decided that where goods 
were configned by bill of lading, fuch a property was in 
the confignee as would maintain trover ; but it may be 
admitted that a fa^^or or confignee in a variety of cafes 
may fue in refpedf of property configned to him ; fuch 
as, in defence of the property if invaded, or for the price 
of it, if fold by him ; and perhaps he may be confidered 
as the proprietor againft all the world except his princi- 
pal. As to this being not an ordinary pledge of goods, 
but a depofit for the purpofes of fale, if the broker had 

(fl) 1 Bof. iar Pull, 563. 
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' had no caufe o£ complaint ^ and tliat ^as the cafe of 

Martini 

againji Pultcney V. Keymer, 
and Others. 

Lord Ellenborough C. J. I think that the plaintifF 
is entitled to recover. The fhort fum of the argument 
rs this, that by the terms" of the bill of lading (which 
create the only difhculty in the cafe), the goods were 
configned to Vosy >and for any thing that appears to the 
contrary to the ufe of Vos { and therefore it might be 
a queftion whether Vos was not originally interefled 
in them ; but it is fo ufual to do this in cafes where 
the party is only fa£lor, that I cannot rely on this 
argument. It is the cafe Jthen of a confignment to. 
Vos by bill of lading, without fpecifying that the con- 
fignment was made to him in refpecl of any parti- 
cular charadler he bore. It is indeed much to be re- 
gretted that a bill of lading, inhead of being launched 
into the world as an inftrument of equivocal import, 
fhould not have defignated upon the face of k in what 
character the confignment is to be made, w'’here it is in- 
tended that the confignee fhould fill that of factor only. 
If that had been done in this cafe, it would have obviated 
all doubt : however, when we get at the fubftance of 
- the tranfadlion as it now hands, it amounts to this, that 
the parties flood only in the relation of principal and 
fa£lor. But it has been decided ever fince the cafe of 
Paierfon v. Ta/h, that a fa£lor cannot pledge. Perhaps 
it would have been as well if it had been originally de- 
cided that where it was equivocal whether a perfon was 
authorized to a£l as principal or fa£lor, a pledge made by 
* fuch a perfon free from any circum fiances of fraud was 
valid. But it is idle now to fpcculate upon this fubje£l, 

fince 
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fince a long feries of cafes has decided that a fa£for 
cannot pledge. But it is faid that Evans v. MarUtt 
Ihews that th'e confignee of goods may maintain an 
adiion for them. What then ? So may many perfons 
who have but a fpecial property ; as a carrier, who Is the 
mere inftrument of conveyance, and to whom the goods 
are only fent for a fpecial purpofe •, fo a warchoufe- 
keeper, who has them for fafe cuftody only, and many 
others who do not pretend to any abfolute property. 
The decilion therefore in Evans v. Marlett does not con- 
clude any thing adverfe to the propofition in Paterfon v. 
Tajh. Where indeed a fa£Ior by the aflent of his prin- 
cipal exhibits himfelf to the wmrld as owner, and by 
that means obtains credit ts owner, tlie principal will be 
liable who furniflied the means ; that was fo decided 
before me at Guildhall, and this Court afterwards refufed 
a new trial (a). But how does this cafe ftand ; Vos was 
the debtor of the plaintiff ; therefore he could have no 
claim on the goods. He receives the goods ns fa£for, 
and afterwards puts thtfm into the hands of the defend- 
ants as brokers y with inftru£fions to do the needful. The 
defendants therefore received the goods in order to fell 
them j which makes the only di(^;in(^i:ion between this 
and the former cafes, viz. that here the poffeflion of the 
defendants was legal in the firff inftance. The defend- 
ants then having authority to fell the goods, if they had 
advanced money for any purpofes conne<E^ed with the 
fale, and for which brokers in the • ordinary courfe of 
difpofing of goods are accuftomed to advance it, 
would have had a lien in refpe^k of fuch advance ; but 
no claim of that fort is preferred by them 5 but in this 
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ftate of things the pofleiCon is demanded of them, and 
tliey do not fet up any fuch lien, but refufe to deliver the 
goods without payment of the debt due to them for the 
whole amount of their advances made to Vos not only 
on the faith of thefe goods in particular, but alfo of 
other goods. That is an unfounded claim, according 
to the cafe of Pat erf on v. Tajhy and the other cafes. 
Under thefe circumftances I think that the plaintiff is 
entitled to recover. The cafe might have been different, 
if the plaintiff ultra the bill of lading had given colour 
of title to V ?j-, fo as to have induced the defendants lx> 
believe that V is was the proprietor of the goods. 


Le Blanc J. Whether it ‘ might not originally have 
better anfwered the purpofes of commerce to have con- 
fidered a perfon, in the fituation of Vos^ having the 
apparent fymbol of property, as the true owner in re- 
fpe£^ of that perfon who deals with him under an igno- 
rance of his real charafter, is a quehion upon which it 
is now too late to fpcculate, fince it has been eftablifhed 
by a feries of dccifions that a factor has no authority to 
pledge, whether the perfon to whom he pledges has or 
has not a knowledge of his being faflor. Here Vos was 
clearly fadlor for the plaintiff ; and the circumftancc of 
the goods having been made deliverable by tlie- bill of 
lading to Vos or his affigns cannot make any difference ; 
fince it conveyed to him no farther authority over the 
goods than the party, who configned them, intended to 
clothe him with. That authority was to fell, and in that 
fituation Vos put the goods into the hands of the defen- 
dants, as brokers, to fell, and fo far he had authority, 
and if the defendants had a£ied up to their charadlcr 
of brokers, and fold the goods, they would have run 

9 lur 
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no rilk. But when brokers exceed their authority as 
brokers, and become pawn-brokers, by advancing money 
on the goods before fale, then they fubje£l themfelves 
to all riiks. The goods were legally in the hands of the 
defendants, under the authority of Vos ; but when they 
advanced money upon them to FV/, they exceeded 
the authority which he had, for thereby Vos became a 
pawner of the goods inftead of a feller; and confe- 
quently the defendants, who cannot have a better title 
than Vost have no right to retain the goods in refpc£l of 
thefe advances ; and they do not claim for any other ad- 
vances made by them in their chara£ler of brokers, in 
order to enable them to fell the goods. It has been 
faid, that it would be for the benefit of the confignors 
abroad that their fadlors iliould have authority to pledge 
the goods of their principals, becaufe their confignments 
are frequently accompanied with a bill drawn on the 
fa£lor for a part of the price of fuch confignments. If 
indeed advances were made merely to take up the bill of 
the confignor, and were appropriated to that purpofej 
there would be no mifchief ; and that might be confi- 
dered in furtherance of the authority given by the prin- 
cipal ; but if a party make advances to a fa^lor without 
enquiring for what purpofe they are made, he muft be 
contented to rcll on the authority with which it (hall 
appear that the fa£lor is clothed. I cannot fee any dif- 
tinflion between this cafe and the feries of cafes from 
Pat'rfon v. down to Ne^vfom v. Thornton^ in which 
it has been uniformly held that a broker cannot retain for 
money advanced to a faflor, when the faflor has become 
infolvent. The cafe of Pickering v. Btt/k was confidcred 
as a tranfaclion of fale, and not as a pledge ; otlierwife 
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the Court could not have decided it in favour of the 
defendant. 

Bayley J. I am of the fame opinion. A fa£^or has 
authority to fell, but not to pledge 5 and therefore a per- 

fon who takes a pawn of a fa£tor takes it at his peril. 

* 

If the principal does any thing to induce the perfon to 
believe the fa£tor really the principal, that would be a 
different cafe. Cafes may perhaps exift, where a princi-^ 
pal would be bound by a pledge made by his fadtor 5 
but fuppofing one of thofe cafes to be where money 
has been advanced in payment of a bill drawn by the 
principal for part of the price of the goods, it is not fo 
found here, on the contrary the claim is in refpedi of 
general advances ; and if it had been fo found, I do not 
fay that it would have made any difference. It has been 
faid that as a general rule it would be for the benefit of 
the confignor, that the fadlor fhould have authority to 
pledge ; that I deny ; for it would not be for the benefit 
of the confignor that a faiflor fhould have authority to 
pledge for his own debt. But it is unnecefiary to dif- 
cufs that point, as it is quite clear, that unlefs the con- 
fignor abroad gives the fadlor a fpecial authority to 
pledge, he has no fuch authority himfelf. 

Judgment for the Plaintiff. 
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The King Ugainji The Inhabitants of the Townfliip 

of Bradford. 


"I^PON appeal again ft an order of two ju dices for 
the removal of Thomas HolgatCy his wife and chil- 
dren, from the townfliip of Bradford to the townfliip of 
Thorniotty both fituate in the Weft Riding of tlic county 
of ITorky the court of quarter feffioiis difeharged the 
order, fubje£l: to the opinion of this Court upon the fol- 
lowing cafe; The pauper, Thomas Holgati'yhcxvx^ upwards 
of 22 years of age, by indenture bearing date the 3d of 
April 1805, bound himfelf apprentice to Da^id Fanveetiy 
of Bradfordy for the term of three years and twenty-ono 
weeks, in which indenture was a covenant in the fol- 
lowing words, “ He the faid Thomas HolgaU doth agree 
to allow his faid mafter two fliilUngs per week weekly 
and every week, and to have (leaving a blank) wages, 
and provide for himfelf for the abovefaid term.” The 
pauper duly ferved his mafter for the above term in 
Bradfordy and the two (hillings a-wcek agreed to be al- 
lowed, were regularly deduced out of the wages, which 
he confttanly received during his fcrvice. The inden- 
ture was upon a 151. (lamp, and it was obje£led on the 
part of the refpondents, that the 44 G. 3. r. 98. («) re- 
quired 


(«) The 44 G. 3. c. 98. /. *. ena£^s, that front and after the loth 
day of OBoher 1804, there (hall be raifed, levied, coUcited and paid in 
Engl 6 rt(tjinlo\\\s majefty, his heirs and fuccefl'ors, for and in refpe^t of 
the feveral inllruments, articles, matters and things mentioned, enu- 
merated, and deferibed in the fehcdules marked A and B thcremno 
annexed, the feveral fums of money and duties as they are refpefUvrly 
inferted* dcfcribeJ, and fet foith in the column of the laid fehedutes 
marked A and B, irtituled Englatsd. The iirhedule A annexed to the 


^ 5 * 

im- 


Saturday^ 
Eeh. 6ih. 


In an indenture 
of apprcntice- 
(hijj a covenant 
by the appren- 
tice to allov/ 
his mafter 2/, 
per tveck, and 
to have \v3jp*s 
and provide for 
himfelf dming 
the term, does 
not leqnire the 
additional 
(lamp reqiiiicd 
by 4 4 C. 3 . 
c. 98 , upon an 
indci'.turc 
where a Jv.m of 
ot morn.) is 
rontr j^i'd foi 
\vi‘. h xl.e 
appicntii-r. 
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quired a (lamp of i/. lo/., and therefore the indenture 
was void. 

Burrough and Hullock in fupport of the order of fef- 
hons, contended that the agreement by the pauper to 
allow his matter 2/. per week did not require an addi- 
tional ttamp, becaufe it did not come under the meaning 
of the words in the fchedule^ as a fum or value con- 
trattted or agreed for with the apprentice, which words 
are the fame as thofe ufed in the ttat. 8 Ann, c, 9. f. 32.* 
and relate only to money contracted for by way of pre- 
mium to the matter. [Lord Ellenhorough C. J. inter- 
rupted them by obferving that the matter of an appren- 
tice is by law entitled to the whole of his earnings, and 
afked whether this amounted to any thing more than 
his remitting a part of them inttead -of taking the 
whole.] 

Scarlett, contra, admitted that if the Court viewed the 
cafe in that light it would fall within the authority of 
Rex V. Wantage (<z) j but he fubmitted that this was to 
be confidered as an agreement to allow the matter 2/. per 
week ultra the amount of the apprentice's earnings, 

which the matter was ftill entitled to take, there being no 
claufe in the indenture to rettrain him. The meaning 
therefore of the agreement, as appears by tlie contraCl, 
v/as this, that the matter ihould allow wages in contt- 

(a) 1 JSaJty 60 X. 


adt, contains the following: indenture of apprenticcfliip, where the 
fum or value given, paid, conira^Icdi or agreed for with or in relation 
to Juch appientice, fhall not exceed lo/.,— i5i, ; exceeding lo/. and not 
Ktceeding 20/.,*— i/. 105.’* 


deration 
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deration of the apprentice providing for himfelf) deduct- 
ing out of thofe wages ts, per week, which was a benefit 
refulting to the matter. 

Lord Ellenborough C. J. If the words of the cove- 
nant were tranfpofed, they would run thus, the pauper 
to have wages and to allow his matter 2 /. per week, and 
then there would be no doubt of their meaning an allow- 
ance out of the wages fimply, and what difference does the 
order in which they now ttand make in the fenfe ? It 
therefore can never be confidercd as a boon to the matter, 
who, inftead of having the labour of liis apprentice for 
nothing, which he was entitled to have, agrees to pay 
him wages, deducing 2/. per week out of them. 

Le Blanc J. The matter had a right to the whole of 
the earnings, but allows, by way of wages, fuch a fum 
as they arc computed at minus 2/. per week on account 
of his providing for himfelf. 

Bayley j. concurred. 


isny. 
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Order of Scfiions confirmed* 
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The King againjt The, Inhabitants of South 

Bemfleet. 


Where the 
pauper liaving 
a freehold 
clhite in the 
pas ilh of A. 
which he had 
let for 5OJ. per 
annum, rented 
a tenement in 
the paiifh of B. 
of the value of 
8 guineas per 
annum, and 
rcHded there 40 
days: held that 
he dill not gain 
a fetllcmcnt in 
B. ; as he could 
not be confi- 
dered as the 
occupier of the 
freehold eflate. 


rjBSRr BRElf^ITTy his wife and family, were 
removed by order of two jufticcs from the pa- 
rlfii of Frhbiftg to the parifli of South Bentflecty both In 
the county of FJfcx, The fclfions, on appeal, confirmed 
the order, fubjedl to the opinion of this Court on the 
following cafe. 

The pauper Henry Bre^oitt being legally fettled in 
South Bemjleety left that parifli and went to Fobbing^ 
where he rented and lived 40 days in a houfc of the 
value of eight guineas per annum, having previoufly to 
and at the time of his quitting South Bemjleety and during 
his refidence in Fobbing^ and when the order of removal 
was made, a freehold eftate in South Bemfleet which he 
had let at the rent of 2/. i os, per annum. 


Pooley and VFalfordy who oppofed the order of fcflions, 
were called upon by the Court, and contended that by 
coupling the intereft of the pauper in the freehold with 
the renting of the leafchold, he gained a fettlcment in 
within the meaning of the flat. 13 & 14C/Z;'. 2. 
The words of that flatute are “ coming to fettle in any 
tenement,” which means any property that in point of 
law is a tenement 5 they are therefore large enough to 
embrace the freehold as well as leafchold intercfl of the 
pauper, which taken together are of the value of 10/. 
a-ycar. A perfon in the occupation of fuch a tenement 
is not likely to be chargeable, and therefore not an ob- 
je£l: of removal contemplated by the a£l:. According to 

4 Lord 
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JLord Hardwiclte in jR. v. Sandwich (fl)> ** the ability of 
the perfon to occupy a farm or tenement of the value of 
lo/. a-year, fliall exclude the prefumption of his being 
likely to be chargeable and in R, v. Filltmgley (^), 
Afihurjl J. faid, “ If a man has fufficient credit to be 
truiled with a tenement of lo/. a-year, even out of cha** 
rity, that is fufficient to anfwcr the intent of the ftatute, 
becaufe fuch a perfon is not likely to become charge- 
able.” If that be fo, it would be ftrange if a perfon who 
has an intereft in a freehold eftate jffiould be held likely 
to be chargeable. As to the cafe of Rex V. South 
Lynn (c), where it was faid that the party muft fiiand in 
the relation of tenant to the property 5 that was only in 
allufion to the particular circumftances of that cafe. 
Rex V. Dofinitigton {d)y and Rex v. Culnijiocli (tf), drew that 
the occupation of a leafeliold may be coupled with the 
poffeffion of a freehold. [Lord Ellenhorough C. J. Thofe 
were all cafes of occupation ; but is there any cafe 
which fliews that an occupation as tenant may be coupled 
with an intorcll as landlord ?] An actual perfong,! oc- 
cupation of the whole is not necelTary j a legal occupa- 
tion as to part is fufficient, according to Rex v. Lland-^ 
verras {f)i where the pauper had underlet a part of his 
tenement, and refided on the remainder only, yet he was 
held to have gained a fettlement in refpe<fl of the whole. 
In that cafe indeed the tenement was wholly leafehold ; 
but the fame rule applies ^ fortiori where it is partly 
freehold. [Lord Ellenhorough C. J. There the whole 
tenement was in the fame pariffi*^ That was held to be 
unncceflary in Rex\,Donmngton and Rex V, CulmficcL 

(<*) Burr. S. C. 44. (i) i T. R. 460. (r) 5 7*. R. 664. 

(<f) Bottf 3th Ed. lai. Burr S. C. 744. (r) 6 T. R. 730. 

( Burr, S. C. 571. 5th E^. 134. 

[Lord 
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[Lord Ellenborough C. J. But in thofe cafes there was an 
a£i;ual occupation of the whole.] 

Lord Ellenborough C. J. It is unneceflary to hear 
the other fide. This can never be called an occupation 
of a freehold intereft j where there was no occupation 
in fadi, it being leafed out to another, and without fome 
occupation the pauper cannot gain a fettlement. The 
cafes have already gone far enough ; the mode of rea- 
foning adopted to-day would go to (hew that having any 
intereft whatfoever was an occupation ; and if puftied a 
little farther w'ould take in property in the funds. 

Le Blanc J. The words of the ftatute are “ come 
to fettle in any tenement,” which have been fufficiently 
departed from already, when it was decided that if a 
perfoh take a tenement of the value of 10/. a-year, and 
underlet a part, he will thereby gain a fettlement ; but 
tlie ground of that dccifion was that he had credit to be 
truiled with 10/. a-year. Here, however, the pauper 
had only credit for a lefs fum than 10/., viz. 8 guineas 
a-year. But it is faid he had property of his own elfe<- 
wbere; of that, however, he was not the occupier; but 
an ingenious argument is raifed from what fell from the 
Court in other cafes to (hew that the principle of thofe 
cafes is applicable to this, where he never occupied to 
the value of 10/. a-year, becaufe it is faid that he was 
not likely to be chargeable ; but it is fufficient to fay 
that thofe cafes are not like the prefent, and that there 
is no cafe which feems to have gone the length contended 
for. 


Bayley 
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Batley J. According to the argument, if a perfon 
having property of his own of 5/. a-year value in Corn- 
wall, leafed it out and came to occupy a tenement of 
5/. a-year in London, that would be coming to fettle on 
a tenement of 10/. a-year, and the party would gain a 
fettlement in London, Such a con{lru£tion of the 


The Kxno 
againft 
The Inhabi- 
tants of 
South 

^EMfLlCET* 


would be a violent departure from the words of it. 


Order of Seflions confirmed. 


Nolan, Knox, and Trollope were in fupport of the 
order. 


Wilson and Others a^ainji Kymer, M‘Tagg art, Motdayy 

Feh. 8ih. 

and Others. 


^HE plaintiffs declared as owners of the fhip Harmony, where the 

for the freight of a certain quantity of fugar and * 

rum from St, Croix to London, and flatcd that the mailer able*by*^b'ilf of 

figned bills of lading for the fame deliverable to Williams 

° ° or their afligns, 

and Wilfon or their afligns, he or they paying freight for he or they pay- 

, irt- nrr freight for 

the faid goods ; that the fhip arrived on the ill of July the fame, in- 

1810, of all which the defendants had notice. That the def^fndantst 

faid bills of lading were indorfed by Williams and Wilfon fi^advances** 

made by them 

and the cargo on its arrival was landed at the Weji India docks in the names 
of the coiifignces, but was entered at the cudom-houre by the defendants in 
their own names; and afterwards the defendants obtained delivery from the Wifi 
India docks under an order from the conlignees for that purpofe, and not under 
the bill of lading: Held that the receipt of the cargo by the defendants under 
the order of the confignecs wa.s“iiot a fuflicient ground to raifs an implied airumplit on 
their part to pay the freight, and tlie entry at the cuftom-houfe made no difference ; but 
as it appealed from previous dealings that the defendants had been in the habit of re- 
ceiving g(Hids in the fame manner and paying the fieight for them, that was confidcred 
fufBcient to raife fiich an implied piomife. Tlie lieu of tlie p aintiffs (the Ihip-owncrs) 
for freight continued after ihe landing of the cargo at the Wcji India docks, although 
they did not give notice to the company to retain the car^«") rniM payment of the 
freight. 


to 
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to the defendants, who thereby became the aflignecs of 
Williams and IVilfon in that behalf, and owners and pro- 
prietors of the faid goods ; and thereupon in confidera- 
tion of the premifes, and that the plaintiffs as fiich 
owners of the fhip, at the fpecial inftance and requeft of 
the defendants, would deliver the faid goods from and 
out of the faid (hip to the defendants under the faid bills 
of lading, the defendants undertook and promifed the 
plaintiffs to pay them freight for the faid goods accord- 
ing to the faid bills of lading. That the plaintiffs con- 
fiding in the faid promife and undertaking, did deliver 
the faid goods out of and from the. faid Ihip to the de- 
fendants under the faid bills of lading ; and although the 
defendants had and received the faid goods out of and 
from the faid fhip under and by virtue of the faid bills 
of lading, and the freight according to the faid bills of 
lading amounted to 3000/., yet the defendants did not, 
although requefted, pay the fuid freight, &c. Tliere were 
feveral other counts, and amongft them the fourth count 
was in the common general form, that the defendants 
on the fame day, &c. were indebted to the plaintiffs in 
3000/. for certain freight due and payable from the de- 
fendants to the plaintiffs in refpefl: of certain goods be- 
fore that time carried on board a certain other Ihip from 
St. Croix to Condotiy and delivered at London to the de- 
fendants and at their requeft : and being fo indebted the 
defendants in confideration thereof promifed to pay it. 
There were alfo the common money counts. 

It appeared in evidence before Lord Ellenborough C. J. 
at the trial in London^' that the fhip Harmony was let to 
freight by the plaintiffs to a houfe at Liverpool^ now 
under the firm of tP'illiams and Wilfony to whom the 
goods were conligned, and who received the bills of 

lading 
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lading for the fame, which were in the ufual form to 
deliver the goods to W^illiams and W^ilfon or their affigns, 
ke or they paying freight for the fame. The defendants 
were confidcrable brokers in London y and being very 
largely in advance to Williams and Wilfotiy by whom 
they were employed as brokers, took from them by way 
of fecurity the bills of lading, and afterwards made fur- 
ther advances upon them, which bills of lading Williams 
and Wiifon indorfed to them before the arrival of the 
Harmony y which was reported at the cuftom houfe in 
London on the 19th of June 1810, after her entrance into 
the Wijl India docks. The entry was made at the cuf- 
,tom-houfe by the defendants in their names, and they 
paid the duties ; but under their direclion the goods 
were landed on the quays at the Wtft India docks in the 
names of Williams and Wllfotiy their names being in the 
manifeft as confignccs. An application w'as made fer 
the freight by the fltip-brokers for the plaintiffs to the 
defendants as brokers for the coiifignees in Augufl 1810, 
and the defendants referred them to the confignees at 
Liverpooly to whom the plaintiffs then addreffed a letter, 
dated 7th of September i8ic, <J<?nianding 2904/. 19/. 3^/, 
as the amount of the freight. Soon afterwards Williams 
and Wiifon became bankrupts, and the plaintiffs proved 
this as a debt under their commiffion on the 4th of 
May 1811, and ftated that their demand arofe tinder the 
charterparty of 3d Oclober 1809. On the 3d of July 
1810, the order of Williams and Wiifon ^o the Wef 
India Dock Company for the delivery of the goods to 
the defendants was received by the officer at the docks, 
which order was to tlie following effe£l: : To the di- 
rectors of the Wejl India Dock Company. Pleafe to 
deliver to Me^. Kymer and Co., or their order, the fol- 
lowing 


^S9 
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lowing goods configned to us (inter alia) the cargo of 
the Harmony'^ (Signed Williams and Wilfotu) Under 
this order the goods were transferred to the defendants^ 
and were afterwards fold by them in the courfe of 
July and Augujl^ and the amount credited by them to 
Williams and Wilfon^s account. It was objected that 
the a£lion would not lie againfl the defendants^ but 
fhould have been brought againfl Williams and Wilfon^ 
who were the confignees, and to whofe order the goods 
were delivered to the defendants as their brokers, and 
that the entry of the goods at the cuftom-houfe in the 
defendants* names would not make them liable; arid 
Roberts v. Holt (a), Artaza v. Smallpiece (^), and the cafe 
of the Therefa Bofiita {c)y were cited in fupport of this 
obje£tion. There was alfo another objeftion made, viz. 
that the plaintiffs had parted with their lien by landing 
the goods at the W^ India docks, and therefore there 
was no continuing lien at the time of the delivery to the 
defendants, the parting with which, where it ftill con- 
tinues, may be a good confidcration to raife an implied 
affunipfit to pay the freight, againfl the perfon in whofe 
favour the lien is relinquifhed. Lord Ellenborough C. J. 
upon the laft obje6lion flated to the jury that as the 
goods were removed out of the fhip and depofited at the 
Wejl India docks by a£l of law, he was of opinion it 
ought not to operate to the prejudice of the plaintiff's 
lien, which therefore ftill fubfifted ; and upon the firft 
obje£lion he left the queftion to the jury, whether the 
defendants had promifed to pay the freight in confidcra- 
tion of the plaintiffs* having waved their lien, which 
promife his Lord fhip was inclined to think might be 


(«) a 443. (i) I Efp. N^. C. aj. 

(e) 4 Hob. Adm. Hep, %^6. 


implied 
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implied from the circumftances. The jury found a ver- 
di(ft for the plaintiffs. 

The cafe afterwards came before the Court in laft 
Michaelmas term, upon a rule nifi which had been ob- 
tained in Ec^er term fora new trial, when the obje<£tions 
above ftated were more fully confidered. 



W11.8OH 

KYMtK. 


Parkf Marryatf and Campbell^ who fhewed caufe, con- 
tended againft the laft obje£lion, that the 45 G. 3. r. 58. 

15. (local a< 3 :), relating to the London docks, which 
was in pari materia with the 39 G. 3. c. 69. (the 
India dock a£i,) had exprefsly referved the fame lien for 
freight hi favour of the owners of (hips out of which 
goods fhould be landed, as they were fubje£b to whilft on 
board the (hip, and that even without fuch exprefs re- 
fervation, the goods having been landed in compliance 
with the requiiitions of an a£f of parliament, the lien 
would have been preferved, according to what was faid 
by Lord Kenyon C. J. in Ward y, Felton {a). The Wejl 
India docks therefore are for this purpofe to be confi- 
dered in all refpedls as the (hip, and the perfons who 
firft take the goods from thence, as the perfons into whofe 
hands they firft come by delivery from the (hip. On the 
fecond point they contended, that juftice required that 
the defendants, who had confented to become indorfees 
of the bill of lading from Williams and Wilfon^ and had 
derived all the benefit from tlie delivery of die cargo, 
(hould be liable to the payment of the freight. With 
refpe^ to Artaza v. Smallpiece^ and the cafe of the Therefa 
Bonita^ they were over-ruled by Coch v. Taylor {fi)^ which 
is an authority to (hew that the defendants are liable 
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in this cafe. l^BayleyJ, There the delhrery to the de- 
fendants was under the bill of lading ; here it is under 
the order of Williams and Wilfm*'] That makes no real 
difference ; for the defendants by confenting originally 
to accept the goods under the bill of lading, became 
liable for the freight, and cannot diveft themfeives of 
that liability by obtaining a fubfequent order under 
which they received the goods. The cafe of Roberts v. 
Holt has no bearing upon this : it only decides that the 
configneais liable for the freight on receipt of the goods, 
which does not appear to have been decided before that 
time. In Ward v. Felton the bills of lading were not 
indorfed to the defendant, and the mafter knew that he 
a£^ed only as agent for the confignee, in making the 
entry at the cuftom-houfe 5 therefore, he was clearly not 
liable for the freight. 

The Solicitor-General and Puller^ contra, contended that 
the 39 G. 3. c, 6 ^.f. 87., which impofes the neceflity of 
landing the cargo at the Wejl India docks, is totally filent 
with refpecl to the continuance of the lien ; and fup- 
pofing that the 45 G. 3, r. 58. applied to this cafe, 

ilill it would not help the plaintiffs* claim, as it related 
only to a particular cafe recited in it, viz. where the 
duties are not paid, and where the goods arc landed by 
the ofiicer, in which cafe the company is authorized, 
upon notice given to them by the mafter or owner, to 
detain the goods until the- freight is paid ; but here the 
plaintiffs have given no notice. The plaintiffs might 
have fecured the freight either by entering the goods at 
the Wejl India docks in their own names, or giving no- 
tice to the dock company to retain. [Lord Ellenbo- 
rough C. J. The claufc i& general as to the continuance 

of 
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of the lien, and it would be too narrow a conftruftion 
to confine it to the particular cafe where notice is given, 
which is only to aid the party in enforcing fuch lien j 
but independently of that claufe, I fhould hold that if 
goods are taken out of the hands of the party by opera- 
tion of law, he fhall not be prejudiced by it, but the law 
will retain his lien for him. Is not this point incontro- 
vertible, that when goods on board a fliip are fubjcft 
to lien, if they are taken out of the Ihip in invitum and 
by compulfion of law, that the lien fhall be preferved 
in the place of fafe cuftody where the goods arc depo- 
fitcd by law ? It feems a principle of unlverfal juftice, 
and there was no occafion for the aft to provide for it. 
Le Blanc J. The operation of the claufe which has 
been alluded to is to place goods landed under the regu- 
lations of that aft in the fame lituation as if on board 
the fliip. The 39 G. 3. c. 69, f. gy. & 98, require 
India fliips to land their cargoes at the docks under the 
penalty of forfeiture, which is a landing by compulfion 
of law.] 

On the fecond point, they contended that Cock v. Taylor 
was mainly diftinguifliable from this, becaufe in that 
cafe there was a taking of the goods by the defendant 
under*the bill of lading, and that was held to be evidence 
againfl him of an agreement to pay the freight due on 
the goods, which by the bill of lading were deliverable 
only to the confignees or their affigns, upon payment 
of the freight. But here the receipt of the goods was 
under the order of Williams and Wilfon^ and cannot be 
evidence againft the defendants, who received them 
under that order only,- and not under the bill of lading, 
that they had agreed to receive them under the terms 
of the bill of lading. If it could be, then if thefe goods 
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had been fold through feveral hands whilft remaining in 
the Wt/t India docks, the purchafer who receive4 them 
from the docks w'ould be liable for the freight, although he 
had given a full price for them, under an ignorance that 
the freight had not been paid, which would be a mod incon- 
venient rule of commerce. As to the cafe of Lodergreen v. 
Plight^ cited in Cock v. Taylor (a) it only decided that the 
contra^ for freight being entire, ^e captain had a lien for 
the whole freight on the remainder of the cargo, after a 
part deUvery of it, but there it appeared that the defen-- 
dant who was held liable, had received the goods under 
the bill of lading. The making the entry at the cuilom- 
houfe in the names of the defendants, according to W’ard 
V. Felton will not make them liable. [Lord Ellenbo^ 
rough C. J. That was certainly done alio intuitu.] 

Lord Ellenborough C. J. There is certainly one 
circumftance in this cafe which forms a material dif- 
tin^ion between this and the cafe of Cock v. Taylor, 
and which feems to influence the judgment of my 
brethren, and therefore I fhould wiih the cafe to go to 
a new trial, in order to enquire into the fadl on which that 
dillin^^ion is founded, and then, if it ihould be deemed 
neceflTary, to conlider farther of that diitindtion. ^ The 
circumftance is this, that in Cock y. Taylor the goods were 
delivered under the bill of lading only ; here they were 
delivered to the defendants, who were entitled to have 
them under the bill of lading, and might have enforced 
their delivery under it, and from whom they might 
have been withheld until the freight was fatisfied : but it 
is faid they obtained pofleflion of them under an order 


for 


{a) 
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for delivery from the confignees, which imports that the 
confignees ftill continued the proprietors^ and not under 
the bill of lading, although they were indoffees of the 
bill of lading at the time. Then the qucllion is^ can the 
law extend the lien as againll perfons who do not claim 
in that chara£ler under which they would be liable for 
freight, viz. as indorfees of the bill of lading, but as 
the agents of the confignees, fo as to make the parting 
with the lien to them a ground of confideration for an 
implied affiimpfit by them to pay the freight ? That 
would be carrying the law oi>e ftep farther than was 
done in Cod v. Tay/or, and in a cafe of lien we (hould 
be anxious to tread cautioully and on fare grounds 
before we extend it beyond the limits of decided cafes. 
It ftruck me at the trial that the defendants, being in- 
dorfees of the bill of lading, if they took the benefit de- 
rived under it, not having renounced their claim as fuch 
indorfees, mull be confidered as taking under it, and 
chargeable according to the terms of that infirument, 
which was effential to their title and which gave them 
the means of enforcing the delivery ; but what weighs 
with the Court is this, that they obtained the goods not 
by the ftrength of their title as indorfees, but as agents 
or fervants of the confignees. The Court therefore think 
it right that it (hould go down again in order to fee if 
that fa£f can be varied. 

Grose J. There is a very material difference between 
this cafe and Cock v. Taylor, This appears to me to be a 
new cafe. 

• Le Blanc J. It would be carrying the authority of 
Cock V. Taylor further than was intended or forefeen at 

M3 the 
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the time when that cafe was decided, to hold that it 
governed the prefent. It is eafy to raife an implied 
aiTirixipnt where the parties are cognizant of the terms ort 
which they are dealing, as where the dealing is between 
the owner or captain and the defendants, but it is not 
fo eafy where the dealing, as in this cafe, is between the 
owners and a third party, viz. Williams and Wil/onf 
for I conceive that here the owners mull be taken to 
have delivered the goods on the faith of Williams and 
Wilfon, 


Bat LET J. I think Cock v. Taylor was rightly decided. 
In that cafe the defendant received the goods as a pur- 
chafer of the bill of lading, making that his title to them, 
and virtually confenting that his name Ihould be pledged 
to the owner for the freight ; but here it feems to me the 
defendants never did confent to that, but (landing in a 
lituation in which the owners might have had their names 
pledged if they had claimed under the bill of lading, they 
adopted the alternative in which their names were not to 
be pledged to the owners. Inllead of going with the bill 
of lading they go with the order of Williams and Wilfon^ 
and obtain a delivery under it, in their names, as the per- 
fons who were to be pledged, and to whom the captain 
wouhT confent to look for the freight. It llrikes me,, 
therefore, that Williams and Wilfon are the only perfons 
to whom the captain has a right to look : and that appears 
to be an eHential dillinflion between the two cafes. 


The Court thereupon made the rule abfolute for a new 
trial, and the caufe went down again and was tried before 
Lord Ellenhorough C. J. at the London fittings in this 
term, when the fame evidence Was given as before, with 

this 
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this additional proof, that the defendants had upon former 
occahons obtained the delivery of other goods under fimi- 
lar orders from W^illiams and Wilfon^ on which occaiions 
they had always paid the freight. Lord Ellenhorough C. /. 
then told the jury that the privity of contra£^ under a 
bill of lading fubiiiled between the ihipper of the goods 
and the captain ; that the captain and his owners had a 
lien for the freight of fuch goods, not only whilft they 
remained on board the (hip, but alfo in the India 
docks ; that fuch lien might be waved, or the goods might 
be delivered upon an underdanding that the freight Ihould 
be paid, in the fame manner as if the goods had been re- 
tained for the lien 5 and that fuch an underllanding might 
form a good confideration for a promife to pay the freight, 
which promife might be implied from the circumftances : 
that it was for the jury to confder whether from the 
former habit of dealing and the ufige of trade they would 
imply fuch promife. The jury, as upon the former trial, 
found a vcrdi£t for the plaintiffs. 


1813. 

WltSOlT 

ageinft 

Kymex. 


The Solicitor-General on this day moved for a new trial, 
infiding as before tiiat as the def mdants had obtained the 
goods under the order of Williams and Wilfon^ and not 
under the bill of lading, no privity could be inferred be- 
tween the plaintiffs and defendants to raife an im^ied 
affumpfit between them; and that as the Court had 
decided that the authority of Coch v. Taylor did not fup- 
port the former verdidf, fo neither did it the prefent* 

Lord EllenborouGH C. J. If there were any point 
of law on which I entertained a doubt,' I fhould be de- 
firous of having the cafe reconfidered, but I am not 
aware that there was ihy point of law which could have 

M 4 been 
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been prefented to the jury otKerwife Uiah it was. Then 
the queilion is, taking what has been the dealing be- 
tween ihefe parties and the general ufage of trade, whe- 
ther the defendants^ who received thefe goods, mud not 
be taken to Have received theni under the fame terms 
that they had always adopted in other cafes, viz. under 
the fame liability to pay the freight as the original con- 
fignees were under. I left it to the jury to confider 
whether from the evidence given of the general Jiabit 
of dealing between the parties, thefe goods were de- 
livered on an implied underdanding that the lame courfc 
was to be purfued with refpeft to them. 

Le Blakc J. This is not moved upon any queftion 
whether the law was properly dated to the jury, nor is 
it a quedion now, whether a perfon merely taking goods 
under an order for delivery, without any previous deal- 
ings of the fame fort, would be liable for the freiglit ; 
for the Court intimated on a former occaiion that he 
would not, and therefore fent the cafe down to a new 
trial to afeertain whether on account of any previous 
dealings between the parties, there was any underdand- 
ing between them that the defendants diould be liable 
for the freight. It now appears that the defendants uni- 
formly paid the . freight for the goods which they received 
on former occalions. Then the quedion is, whether the 
defendants, who appeared to aft in the fame charaflcr 
upon this as upon former occalions, and did not commu- 
nicate that they were a£Iing in a different chara£Ier until 
after they received the goods, were not to be linderdood 
as receiving them upon the fame footing as before, u e. 
upon an underdanding that they would pay the freight. 

' That was left to the jury, and they have found that 

there 
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tH^r« were fuch previous dedings^ ^nd hlte 

implied the undertaking. There is no queftiou of law 
to be considered ; but the cafe, if fent down agditf, rhuft 
be decided upon the fame fa£^s as^now appear. 

Bayley J. The verdifi: is certainly according to th6 
juftice of the cafe. The defendants were in the habit 
of receiving goods and paying the freight for them, and 
when they received the goods in quellion, knew that 
the freight had not been fatished. They could not have 
meant then in this particular inftance to turn the owners 
of the (hip round upon Williams and Wilfotty but mud: 
be underftood as having agreed to pay the freight as upon 
former occafions, when the captain was ufed to fend 
round to them for it ; and they cannot be prejudiced by 
this, becaufe they have got the goods. 

Rule refufed. 


Hilhouse and Others againft Davis. 


J^EBT. The fecond count of the declaration on 
which the queftion arofc, ftated that on the firlt 
of September^ 50 G. 3., at the afiizes at Briflol^ held before 
Woodh., a jury qualified, See. was fworn and impan- 


nelled, &c. according to the aft of the 43 G. 3. c. 146. (a) 
(local and perfonal) for improving and rendering more 
commodious the port and harbour of Brifiol, and to the 
aft of the 48 G. 3. c.ii. (^), for completing the ihi- 


by nieb'iti of. the' v^ork$ authodxed by thofe afts: Held that the 
intcreft for the detention of the Aim awarded. 

t4iy Sen: 4^ 107,8* and 154. (il) Sen. aS, 9. 

provement 


i 6 p 

tStf. 

WlLSOK 

KVMCft. 


IvTondait 

Feb. 8th, 

In an anion of 
debt to recover 
a Aim awarded 
to the plaintiffs 
by a jury under 

the 43 G. 5. 

c, X40., and 
4S Cr, ZX,^ 
as a compenfa- 
tion to he made 
by the Briilol 
Dock Company 
for an injury 
done to the 
plaintiff'*s pro. 
jury mifht gire 
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Dates. 


provement of the port of Briftol^ to aflefs and award 
the fum of money to be paidj and compenfation to be 
made by the faid Bryiol Dock Company to the plaintiffs, 
for an injury fuftained by them as occupiers of and 
perfons intcrefted in certain property known by the 
name of the Lime-kiln Dock, together with other pro- 
perty adjoining the fame, in that part of the parifh of 
Clifton which is in the county of the city of Brtfiol^ by 
means of the works and improvements authorized to be 
made by the feveral a£^s of parliament made for improv- 
ing the port of Brifoly as claimed by a certain menforial 
of the plaintiffs, prefented to the faid Company in that 
behalf : and that the faid jury fo fworn, See. awarded 
the fum of 4238/. to be the fum to be paid and compen- 
fation to be made by the faid Company to the plaintiffs 
for the faid injury, &c. by reafon of the faid dock and pre- 
mifes having been injured and rendered ufelefs by means 
of the faid works and improvements ; and thereupon 
the faid Sir G. Wood did give judgment for the faid 
4238/. fo awarded. See. : and it was confidered by the 
faid Judge of afhze that the plaintiffs fhould recover 
againft the faid Brifol Dock Company the faid fum of 
4238/., and that the faid fum fhould be paid by the faid 
Company as an^ for the amount of the compenfation 
aforefaid. The declaration then averred a demand and 
non-payment of the faid fum of 4238/., to the plaintiffs’ 
damage of 500/. Plea, nil debet. 

At the trial before Chambre J., at the lafl aflizes for 
Bri/ioly the record ftated in the declaration was produced 
from the quarter feflions, and the learned Judge’s figna-^ 
ture thereto was proved ; and it was alfo proved that the 
plaintiffs had demanded payment of the fum affeded 
from the defendant^ who was treafurer of the Dock Com>- 

pany. 
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pany, which wasrefufed, and a refolutiqn of the Com« 1813. 

pany was paffed^ ilating that they could not fix on any Hiluous* 
definitive time to pay the money. The learned Judge 
dire£led the jury that they might give damages for the 
detention of the debt, and that the natural criterion of 
thofe damages was the intcreil on the fum awarded by 
the jury. Whereupon the jury found a verdi^I for the 
debt and damages, which included intereil on the 
fum awarded. 

In Michaelmas term a rule nifi was obtained by Lens 
Serjt.Tor reducing the verdict .to a fuih exclufive of the 
iiitereft, on the ground that the jury were not authorized 
to give intereft, but only nominal damages. 

Pell Serjt., Burroughy and Abbott^ now fliewed caufe, 
and contended that the aflelTment made under the a£I of 
parliament was equivalent to a judgment. The firft 
a£l: relating to thefe docks gave jurifdi<Sli6n to the fef- 
fions, who were dire£led to enter the judgment : then * 
came this a£l, which gives the fame jurifdidlion to a 
judge of ailize. Here the judge has accordingly pro- 
nounced judgment, and that judgment is conclufive. The 
jury therefore were at liberty to give intereft in an action 
brought upon it, in the fame manner as it has been held 

they may do in a^Iions brought upon regular judgments, 

Entwyile V. Shepherd {a)y McClure v. Dunkin {h ) ; itf 
which latter cafe the intereft given exceeded the penalty 
of the bond ; and therefore could not havd been reco- 
vered in the original a£lion. And according to Black*' 
more v. Flemyng{c)y even on a writ of inquiry, the jury 
may allow intereft upon the judgment. \Le Blanc J. 

(fl) a 7 *. je. 78. (J) X MtiJI, 436. (c) 7 T.^. 446. 


The 
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The difiiciilty is> that thii is ndt a judj^mdnt of any 
Court ; what fort of judgment then can it be called ? 
A judge of allize Cannot, as fuch, pronounce a judgment. 
Lord Elle^irough C. J. The 26k is very defeftive ; but 
it feems' only to be an afcertainment'of damages under 
the authority of a judge of alfize]. Suppofing this af* 
fclTment not to amount to a judgment, it at lead became 
a liquidaited debt from the time of its afcertainment, and 
by the rule of the common Jaw it is within the general 
province of a jury to give damages for the detention of 
a debt. Then if they were competent to give fuch da- 
mages, there can be no doubt of the propriety of giving 
them ; for the aft has expreffed that they lhall give a 
jud and liberal compenfation, which cannot be done 
without allowing intered for the money withheld. Be* 
fides, the adeiTment, although in the form only of da- 
mages for an injury, is in fubdance an equivalent for 
property of which the plaintiffs have been deprived by 
the Company ; it is therefore like a cafe of fale, in which 
it is clear that intered would be due for the time that the 
purchafe-money is withheld. If intered be not reco- 
verable, it will be allowing a premium to the Company 
for vvithholding the money. 

jLms Setjt, and Cajberdy contr^. There was no evi- 
'flence of the Company*^ having withheld payment 
through any fraudulent or contumacious motives; but 
their funds are defeftive. This afleffment is compared 
to a debt or fale, but nullum (imile ed idem ; add fo it 
may be like both, without amounting to either, being in 
fift otdj a fpecial concluiion of what compenfation is 
due to the individual by way of damages for property 
taken from him for the public benefit. Then it is likened 

fo 
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neither if it refei?ablffi a juflgme^t^is it a matter of pourjfe to 
aUow mt<^Te(t upon a^ judgments ^ it is difcretiow|r |iri^ 
Courts of ^rrQr> smd in fome cafes they have di(allowied it« 
In Blflchmore v. Flmyn^ iX does not appear from the repoyt 
whether the original caufe of action was fuch as to bear i^- 
tereft. (jibbott faid it was a tailor’s bill.) McClure y, Dun^ 
kin was on bond> and Entwyile v. Shepherd appears to 
have been an a^iion which originally bore intereft. Hui^ 
ter y. BovaeSy I^S. cafe from C. P, about two terms agp, 
was an action of affumpHt upon a foreign judgment; the 
defendant fuffered judgment by default, and the jury, 
upon the writ of inquiry, gave intereft ; and the Court 
held that the jury had no authority to give intereft, and 
reduced the verdiffc to that extent. With refpe^i to this 
being a liquidated debt, it does not therefore follow that 
it will bear intereft. In Hogan v. Page (a) it was held 
that intereft ,ought not to be given on a (ingle bond. 
So it is not allowable on money lent, Calton v. Bragge {p). 
It is not therefore enough to prove a fum of money 
due, unlefs it be due upon fuch grounds as will entitle 
the party to intereft. That has not been fhewn here ; 
for as to the ena^Iment refpe^ling a liberal compenfa- 
tion, that is dire£^ory only to Ae compenfation-jury, 
who muft be prefumed to have given a liberal compenfa- 
don, attending to the probability of its not being paid 
for ibme time. 


m 

HlLHOUft 

againft 

DavM. 


Lord Ellenborough C. J. This is a cafe perfe£lly 
new and anomalous in refpe^I of any other proceedings. 
It is acconip^med with this hard^ijp to the plaintifts* 

(s) 337. ih) xs Safi, ?a3. 


that 
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HltKOVSK 

Bavu. 


that unlefs they ean retfoi^er damages in this a€Hon for the 
detention of their debt they will be without remedy ; for 
by a ftrange omiffion in the a^, there being no power 
given to this or any other Court to award execution^ the 
plaindd^' may wait ad Grstcas calendls before they will 
be' entitled to their remedy. Under thefe circumftances 
the plsuntifl^ here will be in a much worfe (ituation than 
the plaintiffs in the cafe cited from the Common Pleas 
of the a^ion on a foreign judgment, where they ilill had 
the means of levying by execution on that judgment ; 
whereas here, if there be no mode of obtaining the judg- 
ment of tins Court for the damages, they can have"^ no 
execution ; and the only way by which the Company can 
be deterred from withholding payment is by allowing 
intereft in the (hape of damages, or by an application to 
the legiflature for that'purpofe. In this anomalous courfe 
of proceeding, and upon untrodden ground, I am almoft 
afraid of adopting any thing which may Teem like a ge- 
neral rule ; but it does appear to me tliat it will be in 
furtherance of juftice, and the objeff of the legiilature, 
to allow the plaintiffs the benefit of the intereft afiefied 
by way of damages in this action. We cannot indeed 
call it properly a judgment,, it being rather a ftatu table 
afeertainment of damages ; but with fome doubt, and 
for myfelf 1 confefs confiderable doubt in fo pronounc- 
ing, we think that we (hall be beft fuftaining the juftice 
of the cafe by allowing the plaintiffs the amount of the 
intereft affeffed. 

Le Blanc J. The jury having given intereft, we 
cannot fet their verdi£t afide without being fatisfied that 
they have done what they were not warranted to do by 
law. But there is no pofitive rule of law againft their 

giving 
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giving intereft on a fum afcertained. The rule of law 
is affirmative that where a fum is afcertatned, and judg- 
ment afterwards pronounced thereon in a court of re- 
cord, if an a£bion of debt be brought^ on that judgment, 
the jury may give intereft by way of damages for the 
detention of the debt. The only queftion is, whether 
this may be affimilated to the cafe of an a£^ion on a 
judgment; and 1 think it fairly may. This was a fta- 
tutable provilion to relieve the Company from a6lions for 
damages to be done by them in the execution of the a^. 
Now if in this inftance an action had been brought, the 
plaintiffs would have recovered damages to the extent of 
the injury, and had judgment for thofe damages; but 
the legiflature has appointed anodier courfe of proceed- 
ing, by affeffment of damages before a Judge of affize, 
who is afterwards to give judgment as a fan6bion to the 
finding of the jury. It is an affeffment in invitum, and 
the party in whofe favpur it is made has no mode of 
recovering it j^ut by a^lion of debt, and proceeding to 
judgment in a court of record upon that affeffment ; and 
then he may go on as in other cafes. From the time of 
the afcertainmen^t by the jury and the fan 61 ion of the 
Judge, it feems marked out as a ftage of the proceed- 
ing correfponding with that of a judgment recovered in 
an a£lion ; and therefore, by analogy to that, it Ihould 
feem that the fum afcertained will bear intereft. 


i8f^. 


Hilhovsk 

Datis. 


Baylet J. I cannot fay the jury have done wrong; 
on the contrary, 1 think they were right. It is an affeff- 
ment of damages before a Judge of affiEe, who after- 
wards gives judgment upon it, and that comes as near 
to what is properly a judgment as poffible. Then the 
a6t fays, the jury (hall ^ve a juft and liberal compenfa- 

tion ; 
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tion ; and the jury afccirtfined fh? fum pf 4^3?/. to a 
liberal compenfation to bp paifl in i^ip. T^»p qnpftipn 
therefore is, whp%ir two yeafs ^ip^wards a jury lyere 
not lyarf^ntpd ip cpncjpding tba( t|ie p^fty is dainnif ed 
py baying bppn pe0 puf of his cowpep^tiPI? ^ 

a p'pip ; I tJ^ip|: ^ey were. Buf i^ is faid this was no 
faul| pf the dofpndanp opithet is this a proceeding 
againft him as for a penalty, but pnly for the damages 
^hich the plaiptl^s have fuftained by reafpp of the d^lay 
of paypipnt ; and althongh ^ha^ delay tnay have arifen 
front inability, the damage to the plaintiffs by the de> 
tendon is the fame. Then it feems that the intereff 
upon the fum vrithheld is a reafonable meafure of com- 
penfation. 

' Rulp difeharged. 


Monday, RuMSEY, AiSgnec of Collins, a Bankrupt, againjh 

George and Another. 


Hu/band alone 
cannot be the 
petitioning 
creditor to TuP' 
port a commii* 
Eon of bank* 
niptcy»in rc- 
ipe£t of a debt 
compofed 
pai tly of a fum 
of money due 
to him in 
his own right, 
and partly of 
a Aim due to 
his wife dum 
jfola. 


ROVER for goods the property of the bankrupt be- 
fore and at the time of his bankruptcy, which the 
defendants had taken in execution fubfequent to the 
of banl^ruptcy. At the trial before Chamhre J. at the 
Ul^ at Bryiol^ the trading was admitted, and the 
other circumftances necedary to conffitute a bankruptcy 
were fully proved, fubje^ only to a queftion that arofe 
upon the validity of the commiflton in refpe^ to the 
pedtiontng creditor’s debt. It appeared by the learned 
Judge’s report, that the commidion was obtained upon 
the petition of the pUuntlff / whpfe demands upon 
the bankrupt, as it was prored, arofe in the following 
manlier* 


*5 


In 
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In July 1804 the bankrupt borrowed of Mary Spencer y 
widow, who afterwards and before the a£l of bank- 
ruptcy became the wife of Daniel Rumfey, (the plaintiff,) 
the fum of 90/., for which he was to pay her intereft by 
quarterly payrhents. This intereft was often applied for, 
but never paid except once. After Mrs. Spencer married 
the plaintiff, application was again made for payment, 
and an anfwer received from the bankrupt that he could 
not then difeharge it, but would as foon as he was able. 
As the a£l: of bankruptcy was not committed until about 
May or June 1 809, the debt of 90/. with the intereft 
moft probably exceeded ico/. ; but it was alfo proved 
that a farther debt was contraQcd with the plaintiff him- 
felf, by a promiffory note from the bankrupt, dated nth 
February 1809, for 25/. 4/., and payable to the plaintiff 
or order, with intereft from the date. The affidavit of 
debt was made by Rumfeyy and ftated that the bankrupt 
was indebted to the deponent in the fum of 150/. for 
money lent by the ileponent and his wife previoufly to 
her marriage, and for intereft due thereon. Upon this 
part of the cafe it was objefled by the defendant's coun- 
fel, that the debt of 90/. and intereft remained a debt 
due to the wife : that the hufband could not have fued 
for it without joining his wife in the action, and that the 
right would furvivc to the wife upon her hufband’s death 
before the debt was recovered, and therefore it was not 
a debt to the hufband to entitle him alone to become the 
petitioner for a commiflion of bankruptcy : and they 
cited the cafe Ex parte Staples {a\ where the debt was 
due to the wife as adminiftratrix. The queftion was 
referred for the decifton of the Court ; and after the 


1813. 

Rumset 

agahijt 

George. 


VoL. I. 


(d) 7 Fin, Ahr. 67. pi. 10. 
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other 
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other parts of the cafe had been proved, the plaintilT was 
nonfuited, with liberty to move to fet ahde the nonfuit, 
and enter a verdi£l: for ii8/. damages. Accordingly 
Lens Serjt. having in Michaelmas term obtained a rule 
nifi for that purpofe, 

P^// Serjt. and IV. E. Taunton fhewed caufe, and ad- 
mitted that they were not able to find any cafe precifely 
in point, but contended that the principle of thofe cafes 
applied in which it had been decided that the wife muft 
be joined with the hufband in all aftions for debts due 
to her dum fola 5 and for this they referred to Fenner v. 
Pla/hett {p), I Roll. Abr. {b), Garforlh v. Bradley (c). Bull. 
N. P, {d), Milner v. Mtlnes (r). So where a debt is due 
to the wife as admluiftratrix, the hulbancl alone cannot 
make oath of this being a debt due to Iiimfelf in order to 
found a commifiion of bankruptcy, Ex parte Staples [f) : 
for which purpofe alfo it is necefiiiry that the debt 
fliould be a legal debt. Ex parte Hillyard (^), Med- 
licotCs cafe (Jj), Here the legal debt was not due to the 
huiband alone, but to the hulhand and wdfe in right of 
the wife ; and if the hufl^and had died, leaving the wife, 
it would have furvived to her, Garforth v, Bradley. 
They referred alfo to 'iVern. 707., Anonym., and Co. 
Lit. 351. as authorities to Ihcw that chofes in a£l:ion 
belonging to the wife do not veft in the hulband, unlefs 
rcducetl by him into pofieihon during the coverture. 

Lens Serjt. and Richardfon contra. The only cafe in 
point for the defendant is the cafe Ex parte Staples, which 

(a) 3fcor. 422. (b) P. 347. JP. />/, 3. a F'ef. 676^ 7. 

(d) P. 179. (e) 3 T.P. 631. (/) 7 P///. Abr. 67. //. lO. 

( S ) (*) 5/r. 899. 

turned 
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turned upon the diflincllon of the debt being due to the 
wife as adminiftratrix. Blanc J. referred to the cafe 

of Majier v. Winter [a)^ cited in Davies There alfo 
the wife was executrix, and the frmc diilincliou v/as 
taken, that as the debt was due to her in autre droit, 
Ihe ought to have joined with her Iiufoand in ftsinjr out 
the commiflion : and the reafon given in Rx parte Vziaples^ 
that the hufband alone could not make oatli of this as a 
debt due to himfelf was true, for he could never have 
applied it to his own ufe. But here the hufband claims 
a debt due to the wife proprio jure, and may apply it 
to his own ufe, and therefore he is competent to make 
affidavit that it is his debt, and fo the reafoning of that 
cafe does not apply. The wife could not have been the 
petitioning creditor ; for the fame flatiite which requires 
the oath requires alfo the petitioner to give a bond (M, 
which a feme covert is not competent to give. It is true 
indeed that, generally fpeaking, the hufband mufl join 
his wife in adlions upon debts due to the wife ; but tliat 
is not fo always ; and in Brett v. Cumberland (c) it is laid 
down by Dodderidge J. as a rule to be obferved, that the 
hufband may well have an a<Sf ion in his own name with- 
out his wife for the recovery of that which he may dif- 
charge alone, and of which he may make difpofition to 

his own ufe. Befidcs here it appears that there was a 

/ 

forbearance by the huflaaiul after the coverture ; and in 
the cafe of a feme covert executrix, it was held that the 
hufband alone may maintain an aeSfion on a promife in 
confideratioii of forbearance {d), A fortiori then he may 

(«) a Montag. JSmikt. Cafes, 129. (b) 5 G. 2. c. 30. f. 23. 

(0 3 J3ulj}. 164. {d) t Salk, iiy., anU Garth. 462. 

N do 
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Rumsey 

againft 

Gboroe. 


do fo, where’the debt is due to himfelf, as in the prei^nt 
cafe. 

Lord Ellenborough C. J. A confideration of for- 
bearance by the hufband is a confideration arifing during 
coverture, and exprefsiy moving from the hufband, who 
has the power of immediately enforcing the claim, and 
is therefore fufficiont to fupport a promife made to him 
alone, who is the inftrument of forbearance. But that 
quedion does not arife ; the queftion here is whether, 
in the cafe of a debt belonging to the wife antecedently 
to coverture, the hufband can treat it as his own debt, 
when the law does not confider it as his own abfolutely, 
but only potentially fo, i. e, provided he reduce it into 
pofTcffion during the coverture. It is quite clear that 
this debt would have furvived to the wife. Then we 
are to confider what defeription of debt is necelTary to 
fupport a commiflion of bankruptcy. The cafes fay that 
it muft be a legal debt. Is this fo ? Is the fum of 
money which was due to the hufband and wife legally 
the debt of the hufband j and can he, under a flatute 
which requires him to make affidavit of the truth and 
reality of his debt, fwear that this is his debt ? I think 
he cannot. The reafon alfigncd in the cafe of the ex- 
ecutrix, of its being a debt due to her in autre droit, cer- 
tainly does not much advance the argument in this ; and 
therefore I do not form my opinion on that cafe ; but I 
take a diftin^i ground, viz. that this was not the debt of 
the hufband, but of the wife. With rcfpe^I to debts 
due to thic wife, the hufband is her irrevocable attorney, 
if I may fo fay ; and if he reduce them into pofleffion 
during the coverture, they become his debt ; but until 

13 that 
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that is done, they remain the debt of the wife, and all 
the cafes agree that in the event of his death, they would 
furvive to her. As to the other fum of money which 
was clearly due to the hulband, the two debts cannot 
amalgamate and unite together, fo as to form one debt 
of the hufband. That being fo, I think that the hufband 
alone could not make affidavit of this being his debt, 
becaufe that by reducing it into poflefllon he might have 
made it his. 


1813. 


Rumset 

Georoe. 


Le Blanc J. I think the nonfuit was right. Two 
cafes have been cited, where although the charadfer of 
the parties was different, yet the principle applies. One 
of thefe cafes was determined in a court of equity, the 
other in a court of law, where the fame objoftion was 
infifted upon as in this cafe. As to the argument that 
the wife could not join as petitioning creditor bccaufe 
flic could not give a bond, that would have held equally 
where the wife was executrix or adminiflratrix, for there 
the hufband only could enter into the bond. I do not 
fee therefore that that circumftance will prevent the 
hufband and wife from being petitioning creditors j and 
if the debt muft be a legal debt in order to fupport a 
commiffion, this cannot be confidered as the debt of the 
hufband, until he has reduced it into pofTeflion. 

ivLET J. concurred. 

Rule abfolut©. 


N 
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TmJU), 

Feo. 9th. 

A (Iced .)f coni' 
pi'lilion tm- 
biAcio ; all ih; 
creriiors. Hiuler 
tvliith m^nyof 
tii'.'iii came in, 
i* i;! ‘.ale of a 
fiilji'v qiient 
C'Om million of 
bnnkiiiptcy, 
fijch a “ corn- 
pt:';ir.tiing with 
hiS creditorSf" 
as will within 
the liar. 5 G. 2 . 
c. 10. ,/i 9. (le« 
piive lilt bank- 
nipt oi' the be- 
nefit of Ills 
rerti^cate to 
piottcf his 
flit ore cth.ffs 
fioni being - 
Ji.il'.le to lit 
taken in r.xe- 
ciilioii, al- 
though loinc of 
the Cl editor »did 
not come in 
under llu cJi-cd 
of con)p.f.fition. 


Slaughter agatnjl Cheyne and Bryant. 

' defendant Bryant in 1806 entered into a deed of 

compofition with his creditors for payment of a 
compofnion of ioj. in the pound as far as his efFeiSls 
would extend, and under that deed, which embraced in 
its terms all the creditors^ many of them came in, but 
fomo refufed, and fued him and were paid. On the 
16th of Nnmiher 181 1 a commifTion of bankruptcy iffiied 
againfl him, under which he obtained his certificate on 
the 23d of Apy'd 1812. The plaintiff’s execution in 
this afilion, which was for a caufe of action arifing prior 
to the commiffion of bankruptcy, was executed on the 
Zfh of Decemhey 1^1 2y upon goods obtained by Bryant 
after his certificate. Under thefa circumftances Bryant 
obtained a Judge’s fummons for flaying proceedings on 
the fi. fa. as to the goods obtained after his certificate, 
which was oppofed on the ground that he had com- 
pounded with all his creditor Sj and the learned Judge de- 
clined making any order thereon. 


Laives now moved to fet afide the execution levied 
on the defendant Bryands goods, and to reftore to him 
150/. 3/. paid tliereon into the hands of the fheriff of 
Middhjexy upon an affidavit difclofing the above circum- 
ftances. He contended that the certificate obtained by 
the defendant under his commiffion was a difeharge of 
his future effects from liability, and that according to 
the cafe of Norton v. Shahefpeare (a)y the prior compofition 

(d) i 5E<7/?,6 i 9. 

with 
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with his creditors would not defeat the elFecI: of that 
certificate, becaufe as all the creditors did not come in 
under it, it had but a partial elFecl, and never completely 
difchar;;ed the defendant from his debts. 

But Lord Ellensorougii C. J. faid that there was a 
clear diftimSlion between this cafe and Ncrtcn v. Shahe^ 
fpearcy wliere the compofition was limited to one parti- 
cular defeription of creditors only, and did not extend to 
creditors of every defeription. Hero the defendant as 
far as in him lies, lias conipouiulcd witii all Ids creditors 
of whatever defeription, for In? has propouiiiled a general 
and equal fatisfa(Slion to them all, and thorefore it is 
complete as to them. The cafe cited refers to this very 
diftindfion. 

]^er Curiam^ Rule refufed; 


The King agalnjl Thomas Wildey. 

defendant wa^ indicted at the quarter feflions 
for the county of ^omerfet^ for a larceny, in the ufual 
form. To which indldfment he pleaded .ts follows, ‘‘ that 
at this fame general quarter follions of the peace of our 
faid lord the king now holdeu at tlie time and place 
aforcfakl, before the aforefaid jufticcs of our faid lord 
the king, he the faid Thmiu was in due manner of law 
acquitted of and from the very fame identical felony 
and offence in the faid indidfment mentioned, as by the 
record of the faid acquittal in the laid court here will 
fully appear ; and this ho is ready to verify, wherefore 
he prays judgment, and that he may be difmilTed and 

N 4 difeharged 


1813. 

Slaughter 

aguinft 

CUEVNX. 


Fct. 9th. 

Plea of autcr- 
foit ac<iuit, 
wliicli does 
I’.ot Ilatc llsc 
icctM'd ol ac- 
quiciiig is b'ul. 
On writ o! trior 
b!oii*.*ht on u 
ju-imueiit of 
copiviclion for 
Icluiiy ai the 
qi> liter ItliioiK, 
ifiis Court w ill 
oiilv look to the 
rccni il ol cou- 
viilion, :il- 
tliiui^li the jtif- 
licrs I et irn ;iiio 
t!ie leco.d of a 
former ;;cquit» 
tal. 
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The Kino 
avainfi 
WlLDEy. 


CASES IN HILARY TERM 

difcharged of and from the premifes in the faid indi£t> 
mcnt mentioned &c. To this plea there was the fol- 
lowing replication^ viz. “ that there is no fuch record in 
the fakl court here of the faid acquittal in due manner 
of law of the laid Thomas of and from the very fame 
identical felony and offence in the faid inditflment men- 
tioned as by the fnici Thomas u in his faid plea in that behalf 
• above ailodged.” Demurrer and joinder ; upon which the 
juftices gave judgment of refpondeas oufter, and thereupon 
the defendant pleaded not guilty, and at the fame feflions 
a verdidt of guilty was found, and judgment of tranf- 
portation for 7 years awarded againft him. Afterwards 
in Michaelmas term laft the defendant brought a writ of 
error on this judgment, to which the jullices returned as 
well the record of acquittal of the defendant as the record 
of corividion above Hated, and the defendant afligned 
the following errors, “ that the replication was argumen- 
tative in this, to wit, that it denied the exiftence of the 
record of acquittal of the fame felony and offence men- 
tioned in the indi£lment, but did not alledge that there 
was any other felony or offence ever committed or 
charged or fuppofed to have been committed by the faid 
Thomas than that mentioned in the indi(5lment, and to 
which the faid acquittal related ; and alfo, in as much 
as the replication was double and multifarious, and re- 
quired feveral different trials (that is to fay) by the record 
as to the exiftence of the record, by the Court as to the 
legality of the acquittal, and by the country as to the 
identity of the offence mentioned in. the replication ; and 
alfo in as much as there was no conclufion to the repli- 
cation, as there ought to be, pointing out the mode of 
trial by giving a day for the infpeftion and produdlion 
of the faid record^ or averring the matters contained 

in 
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in the replication, or praying that the fame might be 
enquired of by the country ; and laftly, that by the 
record and proceedings aforefaid, it appeared that the 
faid Thomas Wildey was compelled to anfwer over, and 
had been convicted of the premifes mentioned in the 
indi£fment, whereas by the law of the land the faid 
Thomas JVildey ought to have been difmifled and dif- 
charged of and from the premifes mentioned in the in- 
dictment.” 


i8s 


1813. 


The Kino 
ageunji 
Wll.D£Y. 


This cafe came on upon a former day in this term, 
when JE. .Laiues for the defendant below, adverting to 
the return made by the juft ices, endeavoured to fliew 
that by coupling the two records together it was appa- 
rent that the defendant had already been acquitted of the 
fame offence of which he was afterwards conviCfed, and 
although this was not fpecially affigned as error, yet the 
Court wr*uld take notice of it under the general affign- 
ment that the defendant ought to have been difeharged 
from the faid indiClment. In Bijhop^?* cafe (<7) there was 
a variance between the writ and declaration, and after 
error brought, the writ was removed by certiorari into 
this court, and the judgment was reverfed, although the 
variance was not afligned for error, TjBayle^ J. There 
the Court referred only to the record in that fuit.3 In 
Sir John Heydon's cafe (b) a record is cited in which the 
judgment was reverfed for errors not affigned. [The 
Court here interpofed, faying that they could look only 
to that return which was made according to the exigency 
of the writ, and that the record of acquittal formed no 
part of fuch return.] He then infifted upon the feveral 

(«) 5 37i (i) XI Jlrp. 8, a. 


errors 
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errors aHigncd, and principally that the replication wat 
bad for duplicity, putting in iiihe the whole plea which, 
according to 2 Hales /*. C. 2400 conlifted partly of matter 
of record, and partly of matter of hfX 5 2dly, that the 
replication did not contain any conclufion referring cither 
to the Court or the country, nor prayer of judgment 
' which were cflential ; and upon thefe points he cited 
Pendred v. Chambers (a), Pitt v. Knight [h), and Rex v. 
Shakefpeare (c). 

Abbott contra, anfwered to thefe obje<aions, that 
although there was more prolixity in the replication than 
ufual, yet taking it with reference to the defendant's 
plea, it amounted to a plea of nul tiel record, it pur^ 
fued the allegation in the plea, and denied the exUlence 
of any fuch record ; and he referred to Sanford v. Ro- 
gers [d], to ftiew that it was not neceilary there fliould 
be a formal conclufion, or that a day (hould be given for 
producing tlie record. He then contended that the plea 
was bad, being informal, and not agreeable to the ufual 
form of pleading, nor according to the rules preferibed by 
Lord Hale, as neceflary to be obferved in fuch plea. It 
is laid down by Lord Hale (^), that the plea of autrefois 
acquit is a fpecial plea, and that the prifoner muft plead 
the record in certain, and not expedl until nul tiel re- 
cord be pleaded, for it is part of the prifoner's plea, and 
the means are alfo ftated whereby ho may poflefs himfelf 
of the record. Conformably to thefe rules a form of 
pleading is given in Vidian (/), and in Vaux's cafe 

(rt) Cro. Ellz. aj6. (5) i Lev. ax*, i Saand. 97, 

(c) 10 Enft, 83. (i) a pirny 1,3. 

{e) 2 I/ales P. C. ch. (f) ridi^n't Entries, 207. 

ig) 4 Eip. 44. 

where 
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where the reafon is apparent for requiring the record to 
be fet out. The only precedent in fupport of the prefent 
form is one in Rnjlal («), which appears to be rather a 
fliort note of the proccetlings than an accurate ftatement 
of what is required in fach pica, for it does not even 
vouch the record. 




It he Kixe 


£. Ln%vcs in reply. Admitting the precedent in Rajlal 
to be defetdive, yet tliat dcfc 61 : has been fupplied here 
by the addition of “ prout patet per recordum,” and if 
this pica contains every thing elTential, it is no objection 
that it is concife. In civil proceedings it is always ufual 
to plead a judgment recovered without fetting it out. 
[Lord Ellcnhorough C, J. A talitcr prcceflum eft may 
be generally good in civil and yet not in criminal cafeSa 
where it is the cftablilhcd mode of pleading to fet out 
the whole record for the reafoiis given in VauxH cafe. 
Is tliere any authority for lucli a concife form of plead- 
ing in criminal cafes .?] The profecutor might have 
craved oyer. Lord hhilc fays if a rec<>rd be pleaded 
in bar in the fame court, the other party fhall have oyer 
of the record. Here the defendant has vouched the 
record, and therefore the profecutor might have craved 
oyer and demurred if the record was defetftive. The 
precedent in Rajlal is copied into Burris Jujlicey and 
has been ufed as a common form of pleading. Staund- 
ford {c) fays it is a good plea to an indiftment for felony 
to fay that he was at another time arraigned before fuch 
juftices. See. and acquitted, and to vouch the record ; 
and fuch plea fhall be a good bar. 

(tf) RafiaVs EnirUit 385... Ed. 1670, under tit. Gaol Delireiy, fl 4. 

{}) %Hale*sP. C. 24* • (0 Staundf. R, C. loj. 


The 
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1813. 

The Kino 
avainfi 
Witney. 


The Court took time to confidcr^ and on this day judg- 
ment was delivered by 

Lord Ellenborough C. J. Since this cafe was 
argued I have looked attentively into Rajial ; and I find 
the precedent there ftated is as full of faults as it can be. 
Indeed I can hardly conceive any thing more faulty j it 
is even worfe than the plea that has been the fubjedf 
of our confideration 5 'which however is perfe£lly vicious 
for want of fetting out the record, to fliew that the pri- 
foner was legitimo modo acquietatus, which appears to 
be neceffary from the reafons given for the judgment 
in Vaux*s cafe. In that cafe Vaux was indi£l:ed for poi- 
foning one Ridky, and in difcharge of that indictment 
he pleaded a plea of autrefois acquit, and fet forth the 
former indictment and. record in certain *, and becaufe 
the indictment was infufficient, and therefore the life of 
the party was never in jeopardy, for this reafon he was 
held not legitimo modo acquietatus, and fo the plea 
not a bar to a fecond indictment for the fame offence. 
After this decifion reported by Lord Coke, adopted and 
referred to by Lord Haky who flates pregnant reafons 
for its adoption (<i), can we fay that this is a good plea, 
in which there is no indictment fet out, nor is it 
pleaded that the defendant was acquitted by verdiCt, 
nor that he had judgment quod eat fine die, which Lord 
Male fays is neceffary to be pleaded (^), and upon the 
face of which it does not appear but that the defendant 
was pardoned ? The precedent in Rajlal is therefore 
one of the moft vicious precedents that I ever contem- 
plated 5 it merely flates that prsediClus W* ad barram 


(fl) % Holds 


{b) Jh a43- 


duC^ut 
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<iu£i;us et allocutus qualiter fe velit de felonia prscdit^a 
acquietare, dicit quod ipfe alias fcilicet, &c. acquietatus 
fuit, unde petit judicium, &c. It does not even conclude 
with a voucher of the record, as the precedents uni- 
formly require, and Lord Hale deems to be eflential (a ) ; 
but the conclufion is quia teftatum eft per praefatos Juft®, 
quod praed. acquietatus fuit, which might have been by 
verdict ftill fub lifting in parol. I cannot conceive how fuch 
a form of pleading could ever have been confidered as fit to 
be adopted. And yet this precedent is fet againft the pre- 
cedents in Vidian, in Vaux*s and Vanderccmb*s cafe (b), 
all of which I have examined. I had alfo a curiofity to 
know on what authority the precedents in Rajlal were 
founded i and upon looking at his preface I find the 
author is anxious to difeharge himfelf from all refpon- 
fibility refpe£ting that part of his work. He fays, 
<< Underftand this, good reader, that none of the decla- 
rations, pleadings, entries, and precedents that be in 
Latin in this book be of my making or compiling.” 
He then points at the fources from whence they were 
derived, viz. four books ; firft, the old entries ; the fecond, 
a book of precedents by Mr. Edward Stubbis ; the third, 
precedents by John Lucas ; the fourth, a book of pre- 
cedents, which, he fays, ‘‘ was my grandfather’s. Sir 
John Moore, fome time one of the juftices of the King’s 
Bench, but not of his colleff ion.” The only merit which 
he takes to himfelf, which is undoubtedly not an inconfi- 
derable one, is in the arrangement of them and the 
index j but he cxprefsly difeharges liimfelf from every 
other refponfibility ; affigning as a reafon for fo doing, 

C^) ^ Halt i P%C. 242- (i) % LcitcVs Cro'wn Cajl 823. 
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The Kisa 

agahijl 
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1813. in the concluding part of his preface, that he I)ad been 

abfent from the kinedom, and lacking: conference with 
TI1C Kino ^ . 

learned men.” This may be confidcrcd as a fufricient 

^ f * 1 1 /• 1 • 

excule lor many errors ; and, among others, lor the iri- 
fortion of tliat vicious precedent, on the foie aut!i<nity 
of which we arc defiredi to overturn the numerous au- 
thorities laid down by I^ord Coke and Lord Haley two 
of the moll eminent auri.ors and judges that have ever 
adorned 'lVeJlminJlcr-hc.Il. It is unnecefl'ary to fay any 
thing upon the defc<^ls of the replication, bccaufe the 
quellion is taken up at an earlier ftage of the proceeding, 
viz. the plea, and upon that we are of ophiion, without 
farther reference to the abundant authorities w.hicli may 
be found collc£led in Lord Haley that the plea is bad ; 
and confcqucntly that the judgment of the Court below 
muH be 

Affirmed. 


King againfl The Juftices of Cumberland. 


Where the 
weavers pre- 
fen led a peti- 
tion to the juf- 
lices at fefTions, 
prayinj; them 
to limit a rate 


Rule was obtained in Trinity term, which was after- 
wards enlarged in the lull until this prefent term, 
for a mandamus to the juftices of Cumberlandy ** com- 
manding them, together, with the flieriff of the fame 


of ^ county, if conveniently he may, purfuant to the ftatutc 
the provifions in fuch cafe made and provided, to hear and determine, 

of ftat. 5 jp/zz. • e * /•i.r.j 

c.A f^S'* upon the application of certain weavers of the laid 

I jac. I. c. 6. 

f, 3., and the 

juflices heard the petition and counfe.1 in fupport of it, and after making inquiry and 
examining witneffes ni)on the rubji'O, determined that they coi^Id not make aqy rate 
more beneficial to the v/caters : this Court refuted a mandamus to the juftices to hear and 
determine, although they did not examine the witnelTcs tendered by the petitioners, nor 
any witncftesiipon oatii, or in open court. 


county. 
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county, for them the faicl keepers of the peace and jui- i 
tices to limit, rate, and appoint the v/ajtes of weavers in — — — 

the faid county/^ The afnJ?.vits on whicii tiic ruic was againj} 
grantcxl ftated that at the general quarter feffions in 
j4pril\A\, witlwn fix weeks o: tlic feaft of Eajlcy^ a peti- 
tion was prefented by the deponents and others, ope- 
rative weavers of Ccir!ijl<; end its viciiiity," dilclofing the 
reduced ftate cf iheir wages, and their total inadequacy 
to procure for them and their fa.miiies the cornincn nc- 
ccflarics of life, and praying the juii ices to grant them 
relief by putting in force the adls ot parliamt.nt r'dative 
to the rating of mechanics’ wages according to tlie rate 
of provifions, viz. the 5 Eliz. c. f. 15. and the i ,!nc. i. 
c. 6. f . and affixing fuch prices to the dlffcrGnt fa- 
brics of cotton cloth as would enable the workers there- 
of to live by their labour. That evidence was offered 
to the juftices in fupport of the allegations contained in 
the faid petition, but that without hearing fuch evidence, 
or making any inquiry, or calling unto tliem fuch grave 
and difereet perrons as by law is required, the juftices 
wholly refufed to grant the prayer of tlie faid petition, 
and to confidcr of fixing a rate of wagC'^, and to hear 
what might be alleged thereon, or proceed in the matter 
as by law they ought to do, and that no rate of wages of 
the weavers within the county has been made at any 
time before or fince the faid fcflions. The rule was 
oppofed by an affidavit of the chairman and feveval of 
the juftices who attended at thofo feffions, which ftated 
that the petition upon being prefented was attended to 
by them, and counfel heard in fupport of it on the fame 
day, and that they took further time until the next day 
to confidcr of the fubjedf, and after making every in- 
quiry in their power into the relative fituation of niafters 

7 and 
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192 

1813. ani weavers, and fending for and examining all or the 
mod par 4 : of the principal manufa6lurers in the city of 
againji Carlijlcy as to the wages allowed to weavers, and the 
Combe^l^niT/ profits arifing to themfelves, and comparing the prefent 
wages of the weavers and profits of the manufacturers 
with the wages and profits of former years, and after 
maturely and attentively confidering the fubjeCt to the 
bed of their judgment and ability, they w'crc of opinion 
that they could not in jullice make any rate of wages 
which would be more beneficial, or more than the wages 
then allowed to the weavers, and therefore ‘ made no 
order upon the faid petition. 

'Par}i and Scarlett^ who now lliewcd caufe againft the 
rule, admitted that the Court had granted a fimilar rule 
in favour of the journeymen millers in Rex v. The Jujlices 
cf Kent (rtf), but denied tliat it was under fimilar circum- 
ftance^ with the prefent. In that cafe the juft ices re- 
fufed to entertain the fubjeCl of the petition under a 
iuppofition that they had no jurifdiCfion to hear it \ and 
this Court in granting the rule only decided that the flat. 

I Jac, I. c. 6 , was a continuing law : ftill the queflion 
remains whether the powers given to tlie juftices by that 
flatute are to be called into aClioii at the inftance of 
individuals, or are left to be cxercifcd a't their own dif- 
cretion. The a£l requires that they fhall aflemble them- 
- felves together, and then gives them authority to limit 
fuch wages as they fhall think mact by their diferetion 
to be rated : it is clear therefore that it meant to leave 
the diferetion entirely with the juftices, whether or not 
to put their powers into motion. But 2<lly, fuppofing 


(«) j5£<j7?,395. 


they 
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they may be compelled upon the prayer of others, 4 iere 
it appears that the jullices adted upon the petition ; for 
they heard it, and fully inquired into the fubjedi, and 
decided that they could not make any rate more bene- 
ficial to the weavers than the then exifting rate of wages. 
They have therefore done every thing which the peti- 
tioners required, unlefs indeed it is to be contended that 
they are bound to make a ra^e without cxercifing any 
difcretibn at all, which can hardly be contended cither 
upon the words or the intention of the a£i:. 


>fSi3. 

Tne Kiiv» 
agaittft 

The {uOicet of 
C'vmbzri.ani»- 


Topping and Brougham contra. If the juftices are 
required by Itatute to do an a£l:, this Court in the exer- 
cife of its jurifdi^tion will fee that they do it properly, 
and will enforce the doing it by mandamus ; and for 
that purpofe, even if it fiiould appear to be the true 
conftruiSIion of the fiatute that the juftices are to adl of 
themfelves in the fir ft inftance and not upon the peti- 
tion of others, will ftrike out that part of the rule which 
requires them to proceed on the application of the lucavers 
rather than permit the ftatute to remain a dead letter. 
But there is no occafion for that ; becaufe it is an ac- 
knowledged rule of conftrueffiori, that where a ftatute 
gives a remedy, it alfo gives a means of attaining that 
remedy, and although the party on whofe behalf it is 
given be not named in the ftatute, yet he may enforce it. 
Therefore in Rex v. The Juflices of Wejlmorland {a)^ a* 
mandamus was granted to appoint overfeers for a ham- 
let, upon an affidavit that there were poor belonging to 
it ; and yet the 13 & 14 Car. 2 .. f.i2. does not empower 
any individual to enforce the appointment j and in Rex 


Voi . I, 


(o) ilVtlf.lzB. 

O 
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1813. 


Tli« iCivo 

Th« J unices of' 
CvMBERtANO. 


▼. f%e Jufiices Kent the mandamus was granted in the 
fame form as now prayed. As to the obje£tion that the 
juftices have heard and decided upon this application^ it 
is flated that they would not hear the evidence offered 
in fupport of the petition ; and although they ftate> oh 
the other hand> that they examined all the principal 
xnanufa£burerS) yet thofe were interefted witnefles, and 
it does not appear that even thefe witnefles were exa- 
mined upon oath> or in the prefence of the parties 
making the application. Befldes, the 5 A/Zz. c. 4. 

16. is imperative upon the jufiices either to make a new 
rate, or to continue the old one, notwithftanding the equi- 
vocal expreflions (hall aflemble themfelves,” and “ fliall 
have authority,” ufed in the former part of /. 15, Here 
the Jufiices have done neither. 


Lord Ellenborough C. J. We are now occupied 
in the confideration of a rule to (hew caufe, which is in 
thefe terms, viz., why a mandamus fhould not iflue to 
the jufiices of Cumberland^ commanding them, in pur- 
fuance of the (latute, to hear and determine upon the 
application of certain weavers, and to limit, rate, and 
appoint the wages of weavers in that county ? Such 
is the defeription of this application. Two objedlions 
have been made to it ; the ifl, that we have no authority 
in this inflance, to dire£\ them to hear and determine, 
which is contrary to what we decided in The King v. The 
Jujlices of Kent^ whether rightly or not I wiH not now 
paufe to enquire, but will affume that we did right, and 
that in this refpedl the application ought to be enter- 
tained. But there, is another obje£lion of more weight, 
viz., that the jufiices have heard and determined. The 
flrcfs of die argument on the other fide is this, that they 


are 
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Rre bound to hear and determine according to a jhdi- * 1813. 

cial courfe of proceeding, by the examination of wit- _ 

. . The Kxi^o 

nelles upon oath, and in a public court. Now, oh that agaiujl 
fubje£t we miift refer to the ftatute, and if we find that cumberla^b! 
however clearly it impofes the duty, it leaves the mode 
of exercifing that duty at large, and to be purfued ac- 
cording to the difcretion of the jufiices, yve cannot im- 
pofe on them the terms on which they ate to exercife 
it, or the forms of proceeding which may be neccflary in 
other cafes. Now, the ftatute fays, that the juftices 
fliall aflemble themfelves together, and calling unto them 
fiich difereet perfons as they fhall think meet,” fo far it is 
clearly directory, « and conferring together refpefting 
the plenty or fcarcity of the time and other circumftances 
necefljirlly to be conndered,” without faying examining 
fuch perfons upon oath, « fliall have authority,” &c. 

Tliat is tlie whole which the a 61 : preferibes as to the 
mode in which the juftices are to exercife their function. 

Wlicther that funflion is to be called forth by the ap- 
plication of others, or to be exercifed on their own mo- 
tion, or whether it is diferetionary in them to make a 
rate or not to make it, are queftions not now before the 
Court ; becaufe this is not an application calling on them 
merely to determine, but to hear and determine in a 
certain way, and the anfwer is that they have heard and 
determined in that way. If they have determined wrong 
on that occafion, ftill if they have heard and determined, 
we fliould not grant the application in this form, which 
would be to hear again. I do not mean to fay that if 
they are to hear and determine, the Court will not en- 
force it ; and therefore if their hearirig was elufory, I 
agree that, on the authority of The King v. The Jujiices 
<f Kent) (fubje£t only to any revifioii which that cafe 

O 2 may 
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18x3. may undergo) that a mandamus ought te.be granted. 

^ ^ But *what does the affidavit Hate upon this part of the 

againft cafe ? They did hear the petition, and they alfo heard 
CiIiii>cRi!AND/ eounfel in fupport of it; which is more than I {houM 
have expelled them to do ; for in a matter which was 
not of judicial inquiry, it was not neccflary, and would 
of courfe lead to fubje6l8 of declamation and perhaps 
inflammation, and I fhould therefore have difluaded them 


from it. But they not only heard, they inquired alfo iiito 
the relative (ituation of the mafters and weavers, and into 
the prefent rate of wages allowed to weavers, and profits 
arifing to the manufa£lurers as compared with thofe of 
former years. What am I to infer from all this, but that 
they took into confideration the (late of their wages, in 
refpefi to their inadequacy to procure for them the ne- 
cefTaries of life according to the rate of provifions. It 
is faid they inquired of perfons concerned in the trade 
and iiiterefled ; but that is incident to all inquiries of 
this nature, where thofe who are concerned are the per- 
f6ns'%efl; able to give the n6ceflary information. I wiH 
not entertain fo harfh a prefumption, as to fuppofe thjst 
the principal manufacturers would be inclined to deny 
to their fellow-labourers, what was a fair allowance 


under the exifting circumftances. But befidcs hearing 
and inquiring, the jufiices determined alfo ; for they were 
of opinion that they could not make any more beneficial 
rate. I admit that that will not fatisfy the aCt, if they 
are bound to make a rate ; but that is not the queftion 
arifing upon this application; neither do I pronounc'S 
any opinion upon it, but defire to be underfiood as de- 
ciding only on this application, which is to compel the 
juftices to hear and determine. The inquiry to be made 
by them is not a judicial inquiry ; if it were fo, every 


weaver 
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weaver might come to the feffions with his coiinfel and 
witneffes, and require to be*lieard in open court ; but the 
a£l: has left it very general, and not required the applica- 
tion to be proceeded on according to judicial forms. 
Then if the juftices have duly heard, it would be 
a£lum agere to compel them to hear again. 


18x3. 


The Kino 

I’hcf JiiHices of* 
Citmbkk^and. 


Le Blanc J. This is an application for a rule -to fet 
in motion powers given to the juftices, the cxercife of 
v/iich, according to the general fenfe of mankind in 
modern times, it may be fairly faid would be moft in- 
jurious to both mafters and workmen *, however proper 
they might have been at the time when the a£f paiTed. 
But notwithftanding this, the Court will enforce thofe 
powers if they fee that the juftices have refufed to do that 
which the a£t preferibes. The rule calls on them upon 
the application of certain weavers to hear and determine : 
not to make a rate. The queftioii is, have they heard 
and determined on fuch application : if they have, the 
Court will not grant a mandamus direfting theiif to do 
that which they have done already. It is objefted that 
they have not heard and determined in the fame manner 
as upon appeal touching a fettlement or on indi(ft;ment 
found ; but I cannot fay that any thing in the a£fc ftiews 
that the powers of the juftices muft be exercifed in the 
fame way as if they were proceeding between litigating 
parties, viz. upon the oath of witnefles and in open court. 
But they were defired by the petitioners to confider of 
the inadequacy of their wages, to hear evidence thereon, 
and W determine on the fixing a rate of wages more ade- 
quate : and they did fo, and have returned to us that after 
making inquiries into the ftate of the trade and the wages 
allowed to weavers, they were of opinion they could not 

O 3 in 
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1813. 


I'Jie Kino 
The jufHcfs of 

CuMBERI.AN'O. 


in juftice make any rate more beneficial to the weavers. 
To be fure if they were bound at all events to fix a rate 
of wages, fuch a return would be infufficient. The a£l; 
however fays they fliall have authority, and therefore 
perhaps if the ftate of the trade would not permit a higher 
rate, it would be a ground for their not fixing one 5 but 
that is not the quefiion now before us. The aft requires 
that they (hall afiemble themfelves together and call to 
them fuch difereet perfons as they fliall think meet, and 
confer together ; and they have ftated to us upon oath 
that they have fo dor.c. I therefore think the rule 'ought 
to be difeharged. 


Batlily J. I think thejullices have heard and deter- 
mined as far as they were obliged within the meaning of 
the aft. There is nothing in it to compel them to hear 
and determine openly ; and with refpeft to fixing a rate, 
although it is not nccclliry to go into that queftion, I 
cannot but think that the fair conflruftion of the aft is 

.If 

to give them a diferetion on that fubjeft, to fix a rate or 

not according as in their judgment it (hall feem expadi- 

« 

ent. That appears to have been the impreffion of the 
Court in Rex v. The Jujiices of Kent, The aft ufes com- 
pulfory words where it direfts the juftices to alTemble 
themfelves together, for it fays, “^fiZ/'aflemble them- 
felves,” &c. 5 but when it direfts them to limit the 
wages, it only fays, fliall have authority to limit,” &c., 
which is a marked difference in tlie terms ufed by the 
Icgillature. 


Rule difeharged^ 
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Holt againji Frank and Another (a). 


^HE plaIntifF brought a joint a£lion againft Steplfenfin 
and Burn; and the two defendants in the prefent 

I 

a<^ioh became bail above, for Stephenfon alone, the recog- 
nizance of bail being drawn up by miftake in a caufe of 
Stephenfon at the fult of Holtf inftead of Stephenfon^ 
fued jointly with Burn, at the fuit of Holt.^* The plain- 
tiff obtained judgment in the original aftion, and after 
having fixed the bail, fued out two writs of fci. fa. againft 
the defendants as bail of Stephenfon^ and having procured 
each fci. fa. to be returned nihil, figned judgment againft 
them and took out execution. Under thefe circum- 
ftances> 


Ttndal obtained a rule nifi for fetting afide this judg- 
ment and the execution, upon the ground that if the de- 
fendants had been ferved with the fci. fa. they mij^t have 
appeared, and pleaded nul tiel record as a bar to the 
aftion; and that wherever they are prevented from 
pleading by the plaintiff's procuring two nihils to be 
returned, they may avail thcmfelves. of their defence 
either on an audita querela, Sampfon v. Collingnuood (^), or 
the Court will relieve them by motion, Ludlow v. Len^ 
nard{c), adly. That the defendants were really injured 
by the form in which the recognizance was drawn up, as 
they had loft the means of rendering there being 

no fuch a^ion as that of Stephenfon at the fuit of Holt, 

' ' (a) We were faToared with this nott by Mv.*TindaL 

{Jb) i (c) % Ld. Heym, 

04 




fyedntfdajt 
Feb. loth. 

If in a joint 
action againfi 
two the recog- 
nizance of bail 
be drawn up 
by midakein an 
ahion againft 
one only, and 
the plaintiff 
after two wiits 
of fci. fa.agaitid 
the bail, and 
nihil returned 
to them, lign 
jud;.rmcnt 
againd the bail 
and take out 
execution ; the 
Court will fet 
afide the judg- 
ment and exe- 
cution for irre 
gularity. 


And 



CASES IN HILARY TERM 


And 3dly, that it was the plaintiff’s duty to have feen 
that the recognizance was properly drawn up, as the 
plaintiff’s attorney charges a fee for fearching the book 
at the Judge’s chambers to fee if the bail-piece has been 
duJy entered, which fep he is allowed in cpfls. 

^Littledale now fhewed caufe, and contended that the 
drawing up the recognizance was not the aff of the 
plaintiff in the action, but of the defendant, or the bail, 
and therefore the plaintiff ought not to be prejudiced by 
tlie defedljve mode of drawing it up. And he produced 
an affidavit, by which it appeared that the plaintiff had 
fued out a joint writ againll: both the defendants in the 
original adfion, but that St^phenfon had been arrefled in 
the county palatine of Durham under procefs of the 
Court of the county palatine, and Burn in TorJ^ire^ under 
procefs of this Court. 

The Court faid, that that circumftance fufficiently ac- 
counted for the miftake ; but that the proceedings were 
clearly irregular, and made Ae rule abfolute. 


1813. 

Holt 

againji 
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Bell and Others againfi Jan son. 


IVcinefiajt 
Feb. xoth. 


^^SSUMPSIT on a policy of affurance on goods, where the 
The plaintiffs, as the furviving partners of William cbJej ff, l^po- 
Belly declared that heretofore in the lifetime of the faid 

ance, and aver- 

William^ to wit, on the 27th of March 18 lo, at London^ red that they 

were the per- 

&c. they caufed to be effedled a certain writing or policy fons refichng ia 

of alTurance, purporting thereby, and containing therein, tuho received the 

that the faid WiUmm Bell, John Bell, Reuben Gntnt, and 

Walter y by the name and defeription of William and infurance ; this 

Bell and Co. (the fame then and there being the ufual » material 

. . averment, and 

ftyle and firm of dealing of the perfons rcfiding m Great not fuQained 
Britairiy who received the order for and Reeled the faid a 


re. 


writing or policy of affurance) as well in their own names, 

&c. did make affurance, &c. at and from Virginia to her was effeaed, 

direfling them 

port or ports of difeharge in the United Ringdom, or to make ailur- 

• « T» » • j L Jin* ■» although 

any port or ports in the BalttCy on goods on board the ihip the policy was 
called. The Anny or fhipSy or by whatfoever other name or 
names the fhip was or fliould be named. The declara- 

* or Inips, or by 

tion alfo alleged that afterwards, to wit, on the 30th whatibevcr 

March 1810, at Londotiy &c. by a certain memorandum th- ihip ihould 

then and there written upon the margin of the faid policy, the^plafntiffs,*^^ 

the interefl infured thereby was declared to be on board of*tKe* 

the Heraldy Capt. Barrow, It then averred the interefl procured 

* ^ a memorandum 

in John Belly and a lofs by capture. At the trial before to be ;iiat!e on 

1 Tb jt tbc policy^ 

l^orA Elleuhorough C.}, at the fittings after jWi- fignedbythe 

77 7 f 1 j t* 1. defendant, de» 

ehaelmas term, the policy was produced j which was daring the in- 

dated and fubferibed on behalf of the defendant on the 5>oaii\he^e” 

27th 1810 i and contained the memorandum of r.;/<y, the ihip 

mentioned in 

the 30th as deferibed in the declaration, figned alfo by the letter, 
the defendant, Jt appeared that the memorandum had 

been 
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Bsil 
egainji 
Jan SON. 


been procured by the plaintiiFs on the 30th, in confequence 
of a letter received by them on that day from John Bell 
in Virginia^ dated the 26th January preceding j which 
apprifed them of his having purchafed the fliip Herald^ 
and that he ihould load her with a cargo to their addrefs, 
and requefted them on the receipt of that letter to make 
aflurance on the fhip and cargo againil: all rilks, in the 
fame manner as done in late fimilar cafes, (fpecifying the 
particulars of the infurance). The plaintiffs relied on 
this letter as proving their allegation that they were 
the perfons who received the order for effecting the af- 
furance;” which aflurance, although eflFefted on the 
27th, they contended was not completed until the memo-* 
randum was added, which was after the receipt of the 
letter. Lord Elletiborough C. J. was of opinion that the 
policy muft be confidered as having been completely 
effeifed on the 27th, the memorandum being only in the 
nature of a declaration of the intereft previoufly infured ; 
and that as the plaintiffs had alleged in their declaration 
that they were within one of the deferiptions of perfons 
mentioned in the flat. 28 Geo. 3. c, 56. they were bound 
to fupport that allegation by proving a previous order. 
The plaintiffs were thereupon nonfuited. 

On a former day in this term Parh obtained a rule nifi 
for fetting afide the nonfuit; on the ground, ift, that 
the averment that the plaintiffs were the perfons who re- 
. ceived the order for and eflFe£fed the policy was an imma-> 
terial averment, and need not be proved : and fecondly, 
admitting it to be material, that it was fufliciently proved 
by the letter of the 30th of March y which if not a pre- 
vious order was equivalent to one, being an adoption of 
the infurance already effected on the 27th, and^fo would 

2 relate 
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relate back to the date of that infarance : and in fupport 
of this he referred to Wolff v. Horncajile (a), and Stirling 
V. Vaughan (h). 

The Solicitor-Generaly Holroydy and Scarlett now (hewed 
caufe, and infifted on the obje£lion allowed by the Chief 
Juftice at the trial, and the importance of maintaining a 
certain rule ; and they added, that it had never been held 
that the recognition of an acffc done was tantamount to^n 
order for doing it, although it might be an adoption of 
the a^ itfelf. 

Parky Marryaty and J, TVarretty contra, maintained 
that what was laid down by Puller J. in Wolff v, Horn^ 
cajlleic) was a ftrong authority on the fccond point, 
becaufe it clearly (hewed that a fubfequent approval 
by the principal is enough to conftitute the agent 
who efFe6led the infurance, the perfon who received 
the order for effefting it. [[Lord Ellenborough C. J. 
That is a part of Mr, J. Buller*^ judgment to which 
I (hould hefitate to alTent, becaufe when the ftatute 
requires the names of a particular defeription of per- 
fons to be inferted in the policy, I doubt if the maxim 
that omnis ratihabitio retrotrahitur, &c. applies.] In 
Lucena v. Craufurd {d) the intereft being averred in the 
king, the Chief Juftice dire£led the jury that if any of 
his majefty’s fubje^ls effefl an Inftrument for his benefit, 
his majefty may legally adopt and ratify the fame ; and 
the fame doflrine was laid down in Stirling v. Vaughan^ 
The a£l war intended only , to prevent policies being 
eft'efled in blank, but here the order was in exiftence 

( a ) Putt. 316. ( 5 ) 11 622. 

I Buf, 4r Put, 3CV3. id) I Tiitir.f, 335. 

prior 


'io3 

1813. 


Bei.l 
tgainji 
Ian SON, 
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Bill 

againft 
Jan SON* 


prior to the date of the policy, though it did not come fo 
hand until a few days after. 

The Courty however, were clearly of opinion that the 
norifuit was right. As to the fir ft ground, that perhaps 
the declaration might have been good without the averment 
in queftion, or have been cured by verdidt, but it did not 
follow that becaufe it was an unnecefiary, it was therefore 
an immaterial averment: that it was material, inafmuch 
as the plaintiffs had taken upon themfelves to allege they 
were within one particular defcription of perfons men- 
tioned in the aft ; and although without fuch averment, 
the Judge at the trial might have been bound only to fee 
that they anfwered to any one of the defcriptions fpecified 
in the aft, yet now the plaintiffs had limited themfelves 
to that precife defcription, and confequently were bound 
to prove it. As to the fecond ground, that the letter 
of the 30th could not be confidered even as an adop- 
tion of the infurance ; for at the time when it was writ- 
ten, the party was not aware of the infurance having 
been effeffced ; and a perfon could not be faid to adopt a 
thing of which he knew nothing at the time. 

Lord Ellenborough C. J. added, that he was forry 
thefe apices juris were relied upon, and that the Court, 
who were bound to pronounce upon them, had no plea- 
fure in difappointing the expeflations of parti.es fuing^ 
but that the certainty of the law was of infinitely more 
importance than any cpnfideration of individual incon*: 
venicnce. 

It being fuggefted, however, that the plaintiffs had 
.other evidence, the Court made the 

Rule abfolute on pay- 
ment of cofts. 
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Garnett D. D. aiatnji Gordon D. D. 

A SSUMPSIT for money had and received, tried at a ftatute made 

jljL . ^ . e -hjf It n 1 1663 by the 

the London fittings after Michaelmas term 18 1 1, be- Bifhop, with 

fore lJixAEllenb<irougbC.i. when the jury found a ver- |j“ 

dia for the plaintiff, damages lo/., fubjea to the opinion 

of the Court on the following cafe : « 

That in the cathedral church of Exeter there are prc- cea<e to be fuch 
bendarics or canons who are nominated and collated by higher degree and 
the Lord Bi&op of Exeter for the time being. That there cC’h of E„g. 
are nine canons refidentiary who are cleaed by the chap- 
ter of the faid church out of the prebendaries or canons reft^nathn,8ci:.) 

, , . _ the right of re* 

aforefaid, but fuch canons refidentiarj retain their former ceiving to his 
prebend or canonry. That the chapter of the faid church whole profits 
is compofed of the dean, who is always one of the canons oftl.c^rnom" 
refidentiary, and of the other canons refidentiary fo 
ele»^ted as aforefaid. That on the vacancy of the office pofing fuch a 

1 1 .n llatute to be 

of dean, and notification thereof to the billiop, and on ^aiid, is atall 

fhe iffuing of letters patent by the crown, granting the ^rthc policy "cTf 

deanery and requiring the chapter and canons to eleft c!iTcftabH&!** 

and admit the perfon nominated to the office of dean, the 

bifiiOD and chapter have been ufed to proceed in the fol- ftriaiy : therc- 
“ ^ , r r • t 1 where the 

lowing manner 1 If the perfon fo nominated to the ilefendant, who 

deanery was not at the time of his nomination a canon canon of that 

refidentiary, the bilhop has by an inftrument under his SVlKame 

in order to ob- 
tain projnotion 

to another deanery, to which he was fhortly afterwards promoted: it was held that he 
was not within the ftatute, not having ccafed to be a member of the former church by 
promotion to the Utter, but having ccafed to be fo before his promotion t and befides, 
his rcfigiMtion liaving bt’cu vo'uiitaiy, he was c.xproffly excluded by the terms of the 
exception; and a promotion from one deanery to another feems not a promotion to a 
higher degree. The admiflion of the pUinlift'as Canon into plenum jus, although not 
made until a year after his firft admiflion, related back to the time when his title to the 
profits accrued, fo as to enabU him to maintain an a^on tor them. 

eplfco- 
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epifcopal Teal collated the perfon fo nominated, to the 
office of prebend holden by the late dean, and the chapter 
has afterwards ele£led fuch perfon to the office of canon 
refidentiary holden llkewife by the late dean, who has 
been thereupon inftalled, and afterwards the chapter has 
ele^ed fuch perfon into the office of dean. That if the 
perfon nominated to the deanery was at the time of his 
nomination a canon reiidentiary, then the prebend va- 
cated by the late dean has been otherwife filled up. That 
the dean and other canons refidentiary fhare equally the 
profits of the common pofleffions of the dean and chapter, 
but there are other profits and pofleffions peculiarly be- 
longing to the deanery. That the Bifliop of Exeter for 
the time being has been accuftomed, with the confent of 
the dean and chapter, to make ftatutes rcfpe£ling (amongft 
other things) the comnvon pofleffions of the dean and 
chapter. That in or about the year 1 191, Henry Mar- 
Jhally then Lord Bifliop of Exeter^ with the confent cf 
the chapter, made the following ftatute : « Omnibus ad 
quos praefens feriptum pervenerit, Henrlcus Dei gratia 
Exon epifeopus et capitulum beati Petri Exon jcternam 
« m Domino falutem : cum femper pium fit ct falubre 
« humanse conditionis imperfedlioni et impotentise Audio 
** pietatis fubvenire, turn maxime preciofae devotionis 
« meritum pie completur et laudabiliier, cum jufte dece- 
dentium voluntati, utilitati etiam et neceffitati, prudenti 
« providetur induftri^; inde eft quod ad univerfitatis 
“ veftrx notitiam volumus pervenire, quod nos, communi 
concilio veftro et unanimo aflenfu, intuitu pietatis de- 
crevimus dc communia canonicorum ecclefia: noftrx 
“ decedentium, talem difpenfationem deinceps inviolabi- 
** liter obfervari ; fcilicet, quod quilibet canonicus edcle- 
fi« iioftrsc in extremis agens ad fupplcmcntum tefta- 

** menti 
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menti fui communise proxlmi anni pofl: deceifum ejus 
** liberam in omnibus habeat difpofitionem^ ita quod earn 
quibus et in quos ufus pios voluerit integre poterit 
“ affignare.” That in the year 1553 John Voyfeyt tlien 
Lord Bi(hop of Exeter^ with the like confent made the 
following ftatute : “ Nihilominus tribuitur canonico 

refidenti defunfto ad fupplementum teftamenti fui 
communia proximi anni fequentis poll cjus dccciTum, 
ita quod earn communiam quibus cC ad quos ufus pios 
“ difponere voluerit, integre poffit libcre ailignare. 

Praeterea antiquum illud ccclefia: ftatutuni, et per 353 
“ aniios affidua confuetudine inviolabiliter obfervatum, 
“ conccdit canonico refidenti qui complevcrlt primum 
“ annum rcfidenti'je, juxta formam ftatutorum, ad fup- 
plementum teftamenti fui commuiliam ccclefix proe- 
“ diclx proximi anni fequentis poft mortem.” That in 
July 1662 ^eth Ward-i one of the canons refidentiary of 
the faid church, was promoted to the biflioprick of Exeter^ 
and was fucccedcd in his faid canonry by John Snell, 

That on the 27 th of March 1663 the faid Seth Wardy 
then being Bilhop of Exeter^ with the confent of the 
chapter, made the following ftatute : “ Ut quilibet ex 
“ novem canonicis relidentiariis cui contigerit ab hac 
“ eccleftd amoverit five per mortem naturalem, five per 
“ promotionem ad altiorem gradum et dignitatem in ec» 
clejid Anglicandy {tiifi Jtt per voluntariam cejftonemy aut 
“ rejignationemy aut deprivationem in foro civili aut 
ecclefiaftico) percipiet vel executoribus aut affignatis 
fuis ill quos velit ufus legare et affignare pofiit, preeter 
« proventum illius termini in quo moritur vel ainovctur^ 
integram communiam, unius anni fequentis, id eft, 
quotidianas diftributiones in fine cujufque termiift,, 
necnoii fines terrarum, mancriorum, firmarum, garba- 

“ rum. 
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<< rum, domorum, et quas vocatis excrefpentias in fine 
anni dividendas, oneribus debitis et confuetis deduflis, 
pilulis beneficiorum, et pcguniis pro majoribus refec- 
tionibus, exceptls et refervatis.** “ Ut quillbet cano- 
nicus ad refidentiam admittendus, fi nullam domum 
fux dignitati aut officio propriam, nec unam ex feptem 
<< domibus canonicalibus, (prout nunc ecclefix ftatus 
eft) poffideat, aliam domum convchientem intra clau- 
fum ejufdem ecclcfiae fibi procurabit, in qua primum 
annum refidentix fux fervare et hofpitalitatem tenere 
commode poffit, nifi ex causa rationabili per decanum 
et capitulum (velut in prxfcnti neceffitate) indulfiim 
fuerit. Neque ullus canonicorum ad refidentiam ad- 
mifius percipiet quotidianas difbributiones, vel alios 
ecclefix proventus, prxter fex marcas fterlingorum 
nomine prxbendx fux, prius quam primum annum 
“ refidentix fux compleverit.” Quilibet canonicus qui 
compleyit primum annum refidentix fux, ct protefta- 
tus eft in capitulo fe jufte compleviffe, protenus ad- 
mittetur ad plenum jusy et percipiet quotidianas diftri- 
butiones fibi ob refidentiam debitas, nec non fines pro 
<< firmis, garbis, aut domibus elocandis, majores refec-"' 
tiones, et pilulam beneficioruni, una cum privilegio, et 
beneficio anni ppft mortem aut promotionem ut fupra 
« affignato, refervatis tantumet exceptis excrefeentiis illius 
<< anni qux debentur executoribus aut affignatis illius ca« 
nonici in cujus locum admifius fuerit. In cujus rei tefti« 
monium, &c. Dat. Exon. 27 die Mattii, A. D. 1663/* 
The fcveral ftatutes before mentioned ftill remain in force. 
The cafe then fet out a lift containing ail the cafes of 
avoidance of the office of canon refidentiary, being feven- 
teen in number, (otherwife than by death) from the year 
160"] to the year 18x0, by 'which it appeared that except 

9 in 
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m four inftances the pretJbceflbr received the profits of the 
annus fequens. That Charles Talbot perfon laft named 
in the lift, received the profits of the canonry for the year 
fuccceding his rcfignation ; that he was fucceeded in the 
deanery of Exeter by the defendant, who had been a canon 
rcfidentiary for fome years. That in the month of January 
1810 it was fignified to the defendant, that his majefty 
would be pleafed to promote him to the deanery of ZzV/- 
coln, on condition however of his refigning his deanerj'^, 
prebend, and place of canon refidentiary of Exeter. That 
the defendant, in order to obtain fuch promotion, did on 
the 5 th February 1810 refign his deanery or office and dig- 
nity of dean into the hands of his majefty, and his ca- 
nonry or prebend into the hands of the bifhop of Exetery 
which being accepted, the defendant was fliortly after- 
wards promoted to the deanery of Lincoluy and on tlie 
loth of the fame month of February the bifhop of Exetef 
collated the plaintiff to the prebend or canonry then 
vacant by fuch refignation of the defendant. That on 
the 14th day of the fame month of February his majefty 
by his letters patent of that date, gave and granted to the 
plaintiff the deanery of the fi\id church, then vacant by 
the rcfignation of the defendant, to hold to him for 
life with all the rights, profits, and emoluments thereto 
belonging, and required the chapter and canons to admit 
him accordingly. That on the 24th of the fame month 
the plaintiff was duly admitted and inftallcd a preben- 
dary. He was then eleiSled, admitted, and inftalled a 
canon refidentiary, (to wit,) “ into the place void by the 
refignation of the defendant,” and afterwards he was 
duly ele£led and has from thence hitherto been dean of 
the faid church. That on the 8th of February 1811 the 
plaintiff having completed one year’s refidence, was on 
VoL. I. P his 
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his application by an a£t of the* chapter pronounced fulf 
refidentiary in the faid church, and capitularly admitted 
a full refidentiary, with all the profits and emoluments 
belonging and appertaining to a full refidentiary, to wit, 
a portion of Stohenvood balls, fortitions of benefices, the 
annus poft mortem, with all other profits and commo- 
dities as the reft of the canons theretofore admitted to 
full refidence have been accuftomed to receive. That 
the defendant has received by the hands of the chapter 
clerk the fiim of 10/., being part of the profits of the 
faid canonry, which accrued fubfequently to fuch his 
refignation, and fubfequently alfo to the plaintiff's elec- 
tion, admidion, and inftallation aforefaid. That this 
a£lion is brought by the plaintiff to recover the fum fo 
received by the defendant as aforefaid. The queftion 
is, whether the plaintiff is entitled to recover: if the 
Court ftiould be of that opinion, the verdift to ftand 5 if 
not, a nonfuit to be entered. The refignation of the 
defendant, which was dated 5th oi February 1Z1O9 2nd 
agreed to be referred to, was in its terms a voluntary 
refignation of the prebend or canonry and all its rights, &c. 
into the hands of the biftiop^ 

This cafe was argued in laft Michaelmas term by Bur^ 
rough for the plaintiff, and P. Williams for the defend- 
ant ; but the Court in giving judgment went fo fully 
into the grounds of their decifion, that it precludes the 
neceflity of entering farther into that part of the cafe. 
There were feveral other points made in argument, to 
which it will be enough fhortly to advert. For the 
plaintiff it was contended, ift, that the ftatute of Biftiop 
Ward was void, being contrary to the reftraining ftatute 
13 Elh, c* io», which was paffed againft the impoverifti- 

ing 
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Ing, of fucceflbrs \ and Xxibfon^s t vol. 66 o> (note 

on that ftat.) was cited, and alfo the cafe of Magdalen 
College {a)y where it was faid that the a£I had been aU 
ways conltrued beneficially to prevent all inventions 

tit* 

and evaiions. adly, That it was void at common law, 
inafmuch as the former canon, when he ceafed to be 
fucb, was to be confidered as a ftranger to the church, 
and therefore the effeft of the flatute was to divert the 
pofTellions of the church out of the channel in which by 
the common law they ought to be diflributed, viz. for 
the maintenance of religion and the members of that body 
in whom they are veiled. 

For the defendant it was anfwered, that this ftatute 
was not within the 13 Eliz, c. 10., which only went to 
reilrain the alienation of church lands by eGclefiafticai 
bodies, and not (as was the cafe here,) the mode o£ 
regulating the diftribution of the common funds of any 
ecclefiaflical body amongft the members of that body. 
As to its being void by the common law, feveral autho- 
rities to the contrary were cited, viz. Viner*s Abr. tit. 
Cuilom, 16^., that a cuflora need not be according to 
the common law. Ib. tit. Bye-laws, 306. JOanv» Abr, 
tit. Bye-laws, B. 3. Tenants of a manor may make bye- 
laws to bind themfelves. 2T, R, 630. Radcliffe v. 
Doyly^ that this Court will take notice of fuch a local 
ftatute; and the Canons, 1317. Do. 1603, which al- 
though not held to be binding as part of the common 
law, Middleton v. Croft {b), are yet of great weight as 
they regard the clergy. And the cafe was likened to 
that of probationary fellowfhips or years of grace, which 

(i) Str» xoj6» 
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are well known in moft of the colleges within our uni-* 
verfities. If then the ftatute be not void in itfelf, it may 
be expounded by the ufage which has prevailed with a 
very few exceptions, as appears from the lift of avoid- 
ances. An objection was alfo taken that the plaintiff 
could not maintain the affion in refpeiSl: of the profits 
accruing before he was capitulariter admifl'us in plenum 
jus, which did not take place until after one yearns refi- 
dence : but to this it was anfwered that the plaintiff was 
admitted into plenum jus before the commencement of 
the adlion, and that fuch admiffion would relate back to 
the^time when his title accrued. 

Lord Ellenborough C. J. then faid, that if this cafe 
could be confidered as involving any queftion upon the 
validity of the ftatute, as it might aftedi: a vaft number 
of bodies, particularly collegiate bodies, where ftatutes 
refpe^fing probationary fellowlhips exifted, and all of 
which probably originated in the bodies themfelves, and 
not in the founders of thofe bodies, it might become a 
queftion of great magnitude and requiring the moft fe- 
rious confideration. If it involved only a queftion as to 
the conftru£Iion of this ftatute, which might be the cafe, 
ftill there was a fufficient degree of nicety in that quef- 
tion to make the Court paufe before they decided. As 
to the objection made to the plaintiff’s right to main- 
tain the a£Iion, not having been admitted into plenum jus, 
his lordfhip faid that the anfwer given to it feemed to be 
fufficient. On this day 

Lord Ellenborough C. J. delivered the opinion of 
the Court. The queftion arifes upon a ftatute of Bifhop 
^eih Wardy miadc in 1663 with the confent of the chap- 
ter 
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ter of Exeter, The ftatutc has been already dated. The 
objedl of this datute is to confer upon every canon who 
(liould ceafc to be fuch by natural death, or by promo- 
tion to a higher degree and dignity in the church of 
England^ in the fird cafe, that is, of death, tlie power 
* of bequeathing or afligniiig for fuch ufes as he (hould 
think proper; in the latter, that of promotion, &c., the 
right of receiving for his own ufe, the whole profits and 
advantages of the canonry for the following year. Being 
of opinion upon the conitruebion of this datute of 1 663^ 
(as upon full confideration we are,) that the defendant’s 
claim under it cannot be maintained, it is not abfolutely 
neceflary for us to decide on the validity of fuch datute : 
it may be fuflicient to fay that fuch datute appears to us 
fubjedd to powerful obje£dions. It may certainly be 
confidered as tnade for the particular benefit of the then 
exiding members of the chapter, who thereby acquired 
the Contingent advantages of the year following the lad 
of their incumbency in the cafes fpecified ; and to the 
prejudice of their fucceflbrs, who would neceflarily 
become members of the body fubie£l: to the burthens of 
the annus fequens in favour of their predeceflors, with- 
out having had, as the makers of the datute had, the 
benefit of an original incumbency free from this charge ; 
except indeed as far as refpefted the power of bequeath- 
ing, in cafe of the canon’s death, given to the predecef- 
for by the former datutes of Bifliop Mar/Jjall and Bifhop 
Voyfey, The datute being made under thefe quedionable 
circumdances, and contrary to the general policy and 
intereds of the ecclefiadical edablidiment, as the fame 
may be not only inferred by reafon, but collefted from 
the 28 a, 8. 1 1. which reprobates and prohibits 

certain contrivances by which the incoming clerk had, 
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over and above the fir{l fruits due to the king, « been 
« conftrained to Jofe all or moft part of one year’s pro^ 
“ fit of their benefices and promotions, and to ferve the 
cure at their or their friends* proper cofts and charges, 
or utterly to forfake and give over their benefices and 
promotions, to their great lofs and hindrance I fay 
a ftatute made as this in 1663 was, and attended with 
thefe confequence.s, requires at any rate to be conftrued 
ftri^Iy and according to its very letter, and not favour- 
ably and beneficially for the interefts of thofe who had 
ceafed to be, and to the prejudice of thofe who became, 
the members of the body, to be affe£led by this private 
ilatute. Applying this rule of conftru£l:ion to the 
words in qucflion, the claim on the part of the defend- 
ant will on examination be found not only to reft upon 
no words competent to fuftain and include it, but to 
be excluded by exprcfs words competent to exclude it. 
The words under which this right muft be claimed are 
thefe ; “ cui contingat ab hac ecclefia amoveri per pro- 
motionem ad altlorem gradum et dignitatem in eccle- 
fia Anglicana.” Now has the defendant, who claims 
in this cafe, been in fa€t amoved from the chapter of 
JExeter per promotionem ? So far from being amoved 
by promotion, he had in fa£t ceafed to be a member of 
the church of Exeter before his promotion to the deanery 
of Lincoln took place, and his ceiifing to be a member 
of the former church was made the very condition upon 
which his promotion to the deanery of the latter was 
afterwards to take place. So far was he from being 
literally amotus per promotionem, that he removed himr 
felf, in order to become the obje^l: of a promotion, pro- 
mifed to him only upon the condition of his antecedent 

fe’f-removal or refignation. If indeed ho had been rcr 
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moved by the immediate efFe£t and confequence of pro- 
motion, it would ftill be highly difficult to eftablifh that 
the promotion in this ca(e was a promotion ad altiorem 
gradum, &c. The promotion, in fubftance, is only from 
one deanery to another ; offices of equal rank, degree, 
and dignity in the church ; though one of them be more 
eligible in point of pecuniary emolument or other advan- 
tages than the other. The defendant refigned both his 
deanery and canonry of Exeter on the fame day j the 
one to the king, the other to the bifliop : which of them 
he refigned firft does not appear j neither is it material, 
as he quitted each by an adf of r^fignation, and in order 
to obtain the promotion to the deanery of Lincoltty to 
which it appears that he was fhortly afterwards pro- 
moted. His ceafing to be dean and canon of the one 
church, and his becoming dean of the other, were not 
legally conne^fed as caufe and effedb ; if they had been 
fo, the fuppofed caufe, namely, the promotion in the 
church of Lincoln^ would have neccflarily preceded the 
fuppofed efFeft, viz. the removal from the church of 
Eiicten but the contrary was the cafe. In a word, a 
prior promotion at Lincoln was not the caufe of a fub- 
fequent or contemporary vacancy at E>:cter ; but the ex- 
pe£lation of a future promotion at Lincoln was the 
motive and inducement to a prior refignation at Exeter : 
and in that way only did the promotion at Lincoln^ not 
aiSIual but future, uncertain and refling in expe<flaticni 
alone, operate to produce the vacancy upon which the 
queftion arifes. Thus much as to the words amoveri 
per promotionem ad altiorem gradum, 8cc. 5 which are, 
I think, fufficiently (hewn, according to the ftridl literal 
fenfe of them, not to fuftain the claim contended for ; 
but if they could be fuppolbd to do fo, the claim is ex- 
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prcfsly excluded by the terms of the exception contained 
in the llatufe, viz. “ nifi fit per voluntariam ceflionem aut 
rcfignatibncm, aut deprivationem in foro civili aut eccle- 
fiaftico.” Now can this poflibly be deemed any other 
than a voluntary refignation of the deanery and canonry 
of Exeter^ in order to obtain the future grant of the 
deanery of Lincoln^ which it had been fignified to the 
defendant that he might obtain on that condition ? It 
was ^unqueftionably voluntary, for it was the uncom- 
pelled ele£tion of a greater advantage, to be obtained 
afterwards, by the furrender of a lefs, which was to be 
parted with immediately : and tlie mode in which it was 
parted with was the one fpecifically mentioned in the 
exception, viz. that of reftgnation, Unlefs therefore, 
we can, in favour of fome fuppofed intention of the 
framers of the ftatute, depart from the language ufed in 
it, and fubftitute, in the place of the words “ by pro- 
motion,” the words “ means ufed in order to obtain 
promotion,” we fhall not bring the cafe even colourably 
.within the lirfl: branch of the llatute : and when we 
have done fo, the exprefs language of the exception, 
which excludes voluntary reftgnatioriy (the immediate caufe 
of the vacancy in quellion,) at any rate puts an end to 
the claim altogether. 


Poftea to the Plaintifl'. 



IN THE Fifty-third Year op GEORGE III. 


1813. 


Robinson and Others againfi Touray. 


cafe was argued in liajier term laft upon a rule 
nifi for a new trial, by the Attorney-Generaly 
Parky and Gafelccy againft the rule; and by Garronvy No<- 
lafty and Carry contra. The cafes of the Coujine Marh- 
anne{a)y Ufparicha Noble (b), and Panvlinfon v. Jatifott (r\ 
were cited by the former : thofe of the Cofmopolite (</), 
Pe 'vze V. Thompfon {e)y Fetfe v. Waters and the cafe 
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of the Hoffmwgig) by the latter. The cafe was ad- 
journed for confideration, and on this day 

Lord Ellenijokough C. J. delivered the opinion of 
the Court. 

This was an a£lion upon a policy on goods by fliip or 
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ihipa from Archangel to London, It was afterwards de- 
clared to be on the Neptunns; but that declaration was 
cancelled, and it was declared to be on the America, 

I 

The intereft in the goods was averred to be in Brandt, 
Boddcy and Co., who are Rtijftans, The caufe was tried 


a port in the 
Unict d Kinjr- 
dom, was con- 
lldcied as not 
confined per- 
fonaliy 

or any paiticn- 
lar clafs of per- 
fons : and 


-sX Guildhall at the fittings after Michaelmas term 1811, therefore where 
when it appeared in evidence that Henry Siffkeny a refi- at Archangel, 
dent Britijh merchant, was employed on behalf of Brandt y Enemies,' hair” 
Roddcy and Co. to obtain a licence for them, and had 

* ' under luch li- 

cence for the 
purpote of 

being brought into tliis country, it was held that they were protected by it ; and an in- 
furance made for their benefit was legal. 

A midake made by the agent in declaring the intereft in the margin of the policy to 
be on a (hip by a wrong name, may be rectified by inferting the true name, without a 
frefh ftamp. 


(fl) X £d'w. AJm. Hep. 246. {b) 13 33 ** 
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petitioned the Privy Council accordingly, and had there- 
upon obtained a licence, dated the i4tli oi March 1810, 
in thefe terms : In purfuance of an order of council, fpe- 
cially authorizing th^ grant of this licence, a duplicate of 
which order of council is hereunto annexed, I do hereby 
grant this licence for the purp6fe fet forth in the faid 
order of council to Henry Siffkeny and do hereby permit a 
vejfely bearing any Jlag except the French, to proceed in 
ballaft from any port, north of the Scbeldty to Archangely 
or any other port in the White Sea; there to load a cargo 
■of fuch goods as are permitted by law to be imported, 
(except German linens, ftock filh, and oil,) and to pro- 
ceed with the fame to a port in the United Kingdom [a). 
Annexed to the licence is a duplicate of the order in 
council authorizing the fame ^ ftating it to be on the 
petition of Henry Siffken. The Ihip was admitted at 
the trial to be a neutral (hip, viz. a Rojlech fhip. A 
motion wa^ made to fet afide a verdi£l:, which was given 
for the plaintiffs for the amount of the goods loft, on two 
grounds ; firft, that the declaration of the fliip in the 
margin of the policy was not on a frefh ftamp {h). But 
the Court refufed the rule on that point. The fecond 
ground, on which the Court granted the rule to fhew 
caufe, was, that this licence did not authorize the im.» 
portation of goods, the property of an enemy, as thefe 
goods were. This cafe was argued on fliewing caufe 

(a) The licence went on thus; The mafter to be permitted to 
receive his freight and depart with his crew and vcfiel to any port 
not blockaded : nutwithdanding all the documents which accom* 
pany the (hip and cargo may reprefent the fame to be deAined to 
any neutral or hoAile port, and to -wbomjoever Jucb property may appear 
to belong, 8cc. 

(b) The (irA declaration on the Neptunus was made by the agent 
through niiAake, and, as foon as it was difeovered, was rcAified by 
slterin^ the name to the 


3gaiuft 



IN THE FiFTY-THIKD YeAE OF GEORGE III. 

againfl; the rule for a new trial in Eqjier term laft, when 
it was contended that the licence was perfonal to Siffhen^ 
and being fo could not extend beyond him or perfons 
ejufdem generis \ and at any rate not to alien enemies. 
It was not denied but that the Privy Council had power 
to authorize an enemy to import goods 5 but it was faid 
that in fuch cafe it fhould be dirc<Sitly fo exprefled in the 
licence ; and that it was not fo in the prefent cafe. But 
we think that by the terms of this licence the privilege is 
not perfonal to Siffken or to any particular clafs of per- 
fons : it is obtained, as it dates on the face of it, upon the 
petition of Sijfkeny and therefore it may be that fome de- 
gree of confidence placed in him, that the licence granted 
upon his petition fliould not be abufed, might operate as 
an inducement to the granting of it : his name is inferted 
in the licence, as petitioning for it, and no more : but 
what is the licence granted for ? It is for a vcflel, hearing^ 
any fag except the French, to proceed in ballafl: from any 
port north of the Scheldt to Archangel; there to load a 
cargo of fuch goods as are permitted by law to be im- 
ported. The obje£l: of this licence is manifeftly, upon 
the face of it, to procure a cargo of Rtf tan goods to be 
brought into this country. It is not fpecifically to Siff- 
hen^ or to any other perfon, to import, but for any Jhip^ 
except a French flag, to import : fo that it would autho- 
rize a Rtf an fhip. She is to proceed alfo in ballad s 
there is no neceflity to take out a cargo of Britf manu- 
fadlure or colonial produce ; fo that the foie obje£I is 
mod clearly to /« Ruffian gWr, without any re- 
dri£Iion as to perfon or fhip, except that the fhip fhould 
iiot bear the French flag. Uftder a licence couched in 
fuch terms, we do not feel ourfelves warranted in faying 
Uiat a Rtf an fubjeft may not fhip goods on board fuch 

veflTe} 
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veflel for the purpofe of their being brought hither, as wcTI 
as fell them at a Rujftan port to a Briiijb or neutral mer- 
chant, for him to import them at his rifle ; and if fo the 
Rujftan may, as a confequence of fuch right to import, 
' legally make a contra£f to indemnify himfelf againil lofs 
during the voyage. Whatever doubts may have occurred 
on the efFe£l: of licences drawn up in different terms, we 
all agree in thinking that under this licence the infurance 
made for the benefit of the Ru/Jian houfe, although Hand- 
ing in a hoftilc relation to this country at the time, is legal. 
This fame queftion has lately been under the confidera- 
tion of the court of Common Pleas in the cafe of Morgan 
V. Ofwald ; and we underftand that Court in the coiirfc 
of the laft term gave the fame efFc£l: to a licence fimilarly 
worded j indeed it appears to be the fame licence. The 
confequence is, that the verdiiH which lias been found in 
this cafe for the plaintiff mull Hand, and the rule which 

/ 

has been obtained to fliew caufc why it fhould not be 
fet afide mull be difeharged. 

Rule difeharged » 


Same againjl Cheese weight. 

TORD Ellenborough C. J. alfo delivered the opinion 
of the Court in this cafe, which he obferved was 
under the fame circumftances as Rohinfon v. Touray^ at 
leaft as to the point on which the Court granted the rule 
to fhew caufe ; for although other objedfions were taken, 
the Court difpofed of them on the motion for the rule, 
and only granted it on the objeftion refpe6fing the li- 
cence, whether it proteftef enemies* property. The ver- 
di£l therefore in this cafe alfo muil Hand. And the rule 
be difeharged- 
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The King againft The Inhabitants of Denham. 


PON appeal^ the quarter feffions for the county of 
Southampton confirmed an order for the removal of 
Charles Tranter y his wife and family, fubjeA to the opi- 
nion of this Court on a cafe dated. The cafe was argued 
in Michaelmas term lall by Maule in fupport of the order 
of fefiions, and by Gafelee and Selnvyn contra. The 
Court took time to confider \ and on this day 


Lord Ellenborough C. J. delivered the judgment. 

This was a fettlemcnt cafe upon a removal from 
Bafingstoie to Denhamy and the queftion was upon the 
refidence neceflary to confer a fettlement by hiring and 
fervice, whether it was neceflary there fhould be 40 days 
refidciice within the compafs of a year ; or whether, if 
the fervice were for feveral years uninterruptedly, a 
refidence of 40 days within thofe feveral years would 
be fufficient. The fa£ls were thefe 5 the pauper was 
hired for a year to George Smithy and ferved that year : 
at the expiration of which he was hired to him for ano- 
ther year, and ferved half of it j and during that year 
and a half he was rcfidtnt in Bajingstohe for 40 days, but 
he did not refide in Baftngstohe for 40 days either within 
the firft year, or within the half year, nor (as was admit- 
ted) within any one period of a year whilft he continued 
with Smith. The feflions were of opinion that this re- 
fidence was not fufficient, and we think their opinion 
right. By ftat. 13 & 14 Car. 2*c.A2.f. i. poor perfons 
coming to fettle in any parifli, if likely to be chargeable 
to the parifli, may be removed within 40 days after they 

fo 
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fo come to fettle as aforefaid ; and it is under this 
that 40 days relidence is required. By ftat. i Jac» 2. 
c, 3- the 40 days continuance in a parilh, intended 
by the ftat. 13 & 14 Car, 2. to make a fettlement, fhall 
be accounted from the delivery of notice in writing to 
one of the officers of the parifti to which fuch poor per- 
fon removes ; which notice, by ftat. 3 & 4 W’* & M, 
r. 1 X./ 3., is to be read in church the next LoriTs-dayy and 
regiftered in the book kept for the poor’s accounts. By 
the fame ftatute 3 & 4 W, & M, ii./ 7. if any un- 
married perfon, not having child or children, ihall be 
lawfully “ hired into any parifh or town for one year, 
fuch fervice fhall be adjudged a good fettlement there- 
in, though no fuch notice in writing be delivered and 
« publifhed as aforefaid.” And by ftat. 8 & 9 W, 3. 
c, 30. f. 4. “ No perfon, fo hired as aforefaid, fhall be 
adjudged to have a good fettlement in any fuch parifh 
or townfhip, unlefs fuch perfon fhall continue and abide 
in the fame fervice during the fpace of one whole year,^* 
Upon thefe claufes fettlements by hiring and fervice 
now ftand. It has been decided that fo as there is a 
hiring for a year, and fervice for a year, it is not ne- 
ceflary the whole of the fervice fhould be under the 
yearly hiring, but fervice not under a yearly hiring may 
be conne£fed with fervice under a yearly hiring, and 
both fervices, if uninterrupted, may be taken into the 
account ; but it has never been decided that refidences 
beyond the compafs of a year can be connected \ and as 
the legifliture, by requiring a hiring for a year, and 4 
continuance, and abiding in the fame fervice during the 
fpace of one whole, year, feem to have contemplated 
fomething which was not to be complete in lefs than a 
year, but was to be complete witlrin that period ; v/fi 

think 
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think we abide moft clofely by the words, and give 
efFe£k to the moft. probable intention of the legiflature, 
by holding that the whole refidence muft be within the 
compafs of a fingle year. Suppofe the fame fervice to 
continue uninterruptedly for 20 years, and the fervant 
to deep twice in every of fuch 20 years at the fame inn 
in travelling, and to be at that inn the laft night of his 
fervice, would it be expedient and reafonable that an in- 
quiry extending over fo long a period of time at de* 
tached intervals ftiould be gone into for the purpofe of 
afcertaining the fettlement of a pauper? What notice 
could the ofRcers of that parifti have had that he was 
come to fettle there ? and yet there his fettlement would 
be, if we were to hold that refidence for 40 days beyond 
the compafs of a fingle year would do. We are there- 
fore of opinion that a fettlement in Bafingstoke in this 
cafe was not eftabliftied, and that the order of removal 
and the order of feifions, which proceeded upon the dif- 
allowing the fettlement, ftiould be confirmed. 
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Samuel Payne and John Thoroughgood's rhurfday. 

Cafe. 


C CARLETT on a former day in this term obtained a The 50 c. 5. 

rule nifi for a writ of habeas corpora to the com- which extfnnts 
mander of his majcfty’s fliip Mu/quito, to bring up John who^ihaK^^"** 


Thoroughgood and Samuel Payne for the purpofe of being employed in the 

® fiP^^ries of thefe 

difeharged, as having been illegally imprefted. kingdems, from 

By the affidavits in fupport of the rule it appeared that extendTto 
feveral perfons who were the owners of fiftiing fmacks at carried I??**? ’ 

Briiijb Tubjefls 

upon the coaft of Heligoland for the purpofe of fupplylng the tendon market with that 
fiOiv and therefore the CouiC difeharged A mariner and an apprentice who had been im- 
prefTed out of one of the TcfTcls engaged in that fiOiery. 


Harwich% 
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Hamviehy had formed themfelves into a company for car- 
rying on the lobfter fifliery upon the coaft of Heligolandy 
in purfuance of which plan in the fpring of 1812 they 
fent out eight ftrong-built velTels, furnifhed with wells, 
fifhing nets and baits, &c. and with 24 boats of a pecu- 
liar conftrufbion, and adapted to the faid fifhery, befides 
the boat attached to each fmack upon the ordinary fi(h- 
ing bufinefs. The mode of condu£^ing this liftiery was 
as follows : all the vellels of the company failed nearly 
together in the beginning of the feafon,- and when ar- 
rived at their flation the boats, mafters and crews were 
engaged in catching the lobfters, wdth which they fup- 
plied fuch veffels of the company as were ready for the 
London market. The velTels when loaded immediately 
failed for London^ and delivered the loblters at Old Haven 
for the London market, and then returned with all difpatch 
to their llation. The nets, &c. after being carried out 
on the firft voyage, remained at Heligoland until the filh- 
Ing feafon was over. The iilhing for lobfters is ufually 
In water from 7 to 12 fathoms deep, and hardly ever fo 
lhallow as 2 fathoms. The Adventure, one of the eight 
velTels abovementioned, was of the biirtJien of 59 tons, 
and regularly cleared out at the cuftom-houfe at Har^ 
nvich for the voyage in queftion, and had a licence to be 
employed in Iilhing for lobfters at Heligoland. On the 
t^June 1812 Ihe was in the North Sea, about 40 miles to 
the weftward of Heligolandy bound to the faid illand for 
the purpofe of catching lobfters for the London market, 
when an officer of the Mufquito came oh board and im- 
prelTed Payne and Thoroughgood. Payne was a mariner of 
the age of 29 years, regularly bred to the iilhing bulinefs^ 
and Thoroughgoody (of the age of 19 years) was apprentice 
to the owner of the Adventurcy bound for 7 years, to learn 

the 
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the art of a filherman ; and both of them^ at the time of 
their being imprefled> were employed in the fifhing fcr- 
vice, and had regular admiralty protedfions. The iliand 
of Heligoland furrendered to his majedy’s forces on the 
ift September 1807. The exemption from being im- 
preiTed was claimed under the Hat. 50 Geo. 3. c, io8« 
f.z. 


The Solicitor-General and Jervisy who now lliewcd 
caufe, contended that thefe perfons came neither within 
the ftat. 3. 15. nor the flat. 50 G. 3. c, 108. 

The firft of thofe adls applied only to perfons filhing on 
the coafts and in the navigable rivers of Great Britain : 
the fecond to thofe who fiHied in deep waters : and al- 
though fed:. 2. includes perfons employed in the fijlieries 
of thefe kingdoms y yet it can hardly be intended by that 
exprel&on that it contemplated a iilhing off Heligoland ; 
and even if it did, Hill that expreilion mud be controlled 
by the words ufed in the preamble, otherwife it would 
include every fifliery of what kind foever, whereas 
the words of the preamble do not extend beyond lilhing 
in the deep feas. But lobders are a fpecics of fifli only 
to be found in Ihoals among rocks, and are caught, not in 
boats or by means of implements ufed for fifliing in deep 
waters, but in Ikifts with lobfter pots: and although 
larger veffels may be neceflary in order to navigate in 
deep waters to and from the fifliing ftation, that is only 
preliminary to the fifliing. , 

Topping and Scarlett in fupport of the rule,* infiflied tliat 
the words in the 2d feft. were not to be reilrained by 
the preamble in the manner contended for ; and then, the 

Voi.. I. Q only 
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only qucftion was, whether this could be deemed ^ fifh* 
ery of this kingdom : as to which it appeared, that it was 
a fiflicry carried on by Britifh fubje£fcs, and in veflels, and 
with a capital all Briujh^ and the produce of which was 
brought into the markets of this country. They were 
proceeding in the argument, but were Hopped by 


Lord EllenborouCtH C. J. I think the policy of the 
legiflatiire is defcribed in the preamble of this a£k of par- 
liament, and its object feems to have- been dirediled to 
the better fupplying the inhabitants of the metropolis and 
other parts of the kingdom with fifti, and for that purpofe 
to bring found and wholefome fifh at a moderate price to 
the different markets of the kingdom. It is contended 
however by thofe who oppofe this rule, that this aft of 
parliament only extends it’s proteftion to thofe who are 
engaged in fifhing in deep waters, and that lobfters are 
found in fliallow water. Now the aft recites that it has 
been found fince the pafTing of the 2 Geo. 3. r. 15. that 
various forts of fifh retire in the winter feafon into deeper 
water, and it has therefore become neceflary for the fup- 
ply of the metropolis and other parts of the kingdom with 
♦ fuch fifh at all feafons of the year, to ufe larger clafTes of 
fifhing veflels, which cannot be navigated without a 
greater number of hands than are exempted by the former 
aft, and that the encouraging the taking of apprentices 
is highly beneficial in eflablifhing a nurfery for his ma- 
jeffy^s navy ; and it is therefore expedient that the pro- 
vifions of the former aft for exempting pcribns employed 
in the veflels therein defcribed, fliould, as to all fifliing 
vefTcls, be extended to fifliing in the deep feas beyond 
the coafts, &c. The 2d feft. then enafts, that every 

perfon 
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perfon therein fpecified who ihall be employed in the 
fiflieries of thefe kingdoms fliall be exempted from being 
impreffed, except in certain cafes.” Thefe words are 
large enough to embrace the prefcnt cafe ; and it would 
have been eafy for the legiflature, if they had intended 
to narrov/ the privilege to thofe who filhed in deep 
waters only, to have ufed apt words for that purpofe by 
recurring to the words recited in the former fe£tion. 
Inftead of that, however, in furtherance of the general 
policy of the former aft, which was to fupply the me- 
tropolis with fifh at a moderate rate, the legiflature has 
adopted a larger form of cxpreflion by propofmg gene- 
rally that thofe employed in the fiflieries of thefe king- 
doms fliould be prote£led. The queftion then is reduced 
to this, viz. what is meant by the “ fiflieries of thefe 
kingdoms.” Thefe kingdoms have coafts, and what may 
be termed a land jurifdi£lion, extending between high 
and low water mark, in contradiftin£lion to the admi- 
ralty jurifdi£lion. That would clearly be too narrow a 
conftru£lion of the words. But then when we get be- 
yond that, to the deep feas beyond the coaft,” a diffi- 
culty arifes in defining how far they lliall extend, and 
therefore the legiflature feem to have defined it by tlie 
words « fiflieries of thefe kingdoms,” which are words 
of a large fcope, embracing all thofe fiflieries from 
which fifli are fupplied in a frefli and wholefome ftate to 
the markets of thefe kingdoms. The a6f therefore niuft be 
taken to mean all fuch fiflieries within the neighbourhood 
of thefe kingdoms, which are capable of contributing and 
do contribute to the better fupply of the markets of thefe 
kingdoms with frcfli fifli : and all who are engaged in 
fuch fiflieries under certain limitations feem to be 
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within the policy of the a£t. I therefore think thefe 

two perfons are entitled to their difcharge. 

' >1 ■ ‘ ‘ 

Le Blanc J, I am of the fame opinion. We muft 
look to the former ftatute for the true conftruftion of 
this. The principal obje£t of that ftatute, as its title 
imports, was the better fupplying the inhabitants of this 
metropolis with fifli, and the redudlion of the exorbitant 
price of that article. In it there are many regulations 
which do not apply to the protedlion of the fifliermen : 
then comes the claufe that? protefts them under certain 
limitations. Afterwards, it appears to have been thought 
expedient to provide fo.r the fupply of the markets of 
thefe kingdoms with wholefome and found fifti brought 
from a greater diftance; for the 50 G. 3. recites, that the 
fith at a certain feafon retire into deeper water, and 
it has therefore become necelTary for the fupply of the 
metropolis, and other parts of the kingdom, to ufe a 
larger clafs of yeflels. Then the a£i repeals the former, 
and extends the protedlion to all perfons employed in the 
jijl^eries of thefe kingdoms. Under thefe words therefore I 
think we may fairly comprehend thofe p*erfons who are 
employed in fupplying the markets with good and 

Vvhelefome iifli. It is faid that the vcdels immediately 
employed in filhing are very fmall vefTels or (kiffs : but 
it is clear that much larger veflcb are indifpcnfably necef* 
fary to carry both them and the fiihermen through the 
deep feas, and that they are equally neceflary after the 
hill are taken to bring them home to the markets of 
Greafi Britain, 

Bayley J. I am of the fame opinion. By the firft 
there were four defcriptions of perfons who fiiouid ' 

2 be 
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be employed in the fiflierieB of thefe kingdoms exempted 
from! being impreiTed. The 50 G. 3. c* 108. repealed 
that but it alfo extended the privileges in refpcA of 
veiTels of larger burthen. 
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Rule abfolute. 


Berger againft Green. 

Y ^he^yed caufc againfl a rule obtained by 

E/pinaffe for referring a bill of exchange to the 
mailer to compute principal and interell, on the ground 
that the plaintiff was dead at the time when the rule 
was obtained. It appeared that interlocutory judgment 
was ligned on the 27th of January laft, that the plaintiff 
died on the 30th, and that this rule was granted on the 
ill of February* He contended that the fuit abated by 
the plaintiff’s death) after which the only mode of pro- 
ceeding was that pointed out by 8 & 9 W. 3. r, 1 1. ( 5 ,, 

vizt by a feire facias^ and that the Court would not per- 
mit final judgment to be figned for the plaintiff according 
to the terms of the rule. 


*rhurfdayt 
Feb. iith. 

Where intjf 
locutory judg- 
ment was 
figncdyiind the 
pUiniiif died 
on a rubfequent 
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term; the 
Court granted 
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pute principal 
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brought. 


E/pinaffe^ contra, maintained that the whole term was 
to be confidered as one day, and that when final judg- 
ment was figned it would relate back to the firfl day of 
the term, which was prior to the plaintiff’s death \ and 
that this was analogous to a cafe at the aifizes, where if a 
party died between the commifiion day and the day of 
trial, the caufe might notwithflanding be tried. He re- 
lied on Bragner v. Langmead {a) 
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Le Blanc J. {a)» It is perfe£fcly clear that final judg- 
ment may be figned notwithftanding the death of the 
party^ and that the Court will not fet it afide on account 
of his death> before it was figned. This is an applica- 
tion merely to inform the Court for what damages judg- 
ment may be figned> and if this preliminary ftep were 
not necefiary, the party might at once fign hnal judg- 
ment. If then the Court would permit final judgment 
to be figned, notwithftanding the death of the party, 
they will hardly on that account refufe this rule, which 
is only a means of getting final judgment. When figned 
it will relate back to the firft day o{ the term, and error 
will not be affignable, for it will not appear on the re- 
cord that the party was dead before final judgment was 
figned. The defendant cannot fuftain any injury, be- 
caufe execution cannot go againft him without a feire 
facias. 


Bayley J. concurred. 


Rule abfolute. 


(«) Lord Sllenlorougb C. J. was abfent. 


Thur/dayt 
J^eb. xich. 

A fpeclal capUs 
ilfoed upon an 
affidavit fworn 
at the bill of 
MiMleftx office 
is irrc'^iilar : 
but if the de- 
fendant he ar- 
reftecl under it, 
and put in fpe- 
cial bail, he 
' thereby waves 
the irrcgnluticy. 


Dalton againft Barnes. 

'^HE defendant in this caufe having been arrefted 
upon a fpecial capias, a rule was obtained by Taddy 
for difeharging him on entering a common appearance, 
on the ground that the affidavit of debt, upon which 
the writ ifiued, was fworn at the office where bills 
of Middlefex ifTue, and not before the filazer or his 
deputy. 


Marryati 
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Marryaty who Ihewed caufe agalnfl; the rule, ad- 
mitted that the affidavit was not fworn before the proper 
officer, but contended that the practice was for the 
hlazer, upon tranfmitting to him either the original 
affidavit or an office copy of it, to iffiie his writ : but 
the Court faid that fuch could not be the practice, for 
that an affidavit made for one fpecific obje£l: could not 
be transferred to another, and perjury could not be af- 
figned on the office copy. He then contended that the 
want of an affidavit had been waived by the defendant’s 
having put in fpecial ball. 


1813. 


Dalton 

againft 

Barnes. 


Taddyy in fupport of the rule, infifted that the arreft 
was illegal, for want of an affidavit made before the 
proper officer, as required by ftat. 12 G. i. c. 29., and 
therefore what was done by the party as to putting in bail 
was to be confidered as having been done under durefs, 
and confcquently void. He relied upon what was faid 
by Lord Kenyon C. J. in Norton v. Danvers («), “ that 
if the defendant had been a<Stually under arreft at the 
time, his confent to give a bail bond would not have 
been binding, becaufe it might be confidered as given 
under durefs.” He alfo cited Reeks v. Groneman (k). 


Lord Ellenborough C. J. The recognizance of bail 
does not import neceflarily that there was an affidavit to 
hold to bail 5 it is not per fe neceffarily founded thereon. 
I think there was an irregularity ; but there is a time for 
taking notice of fuch irregularities, and if that is fuffered 
to elapfe, the party muft be confidered as having dif- 
penfed with it. 

(<,) 7 T. H. 376. (t) a fTty. aa4. . 

Q ^ Le Blanc 
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Fridsyt 
JFeb. I2tb. 

The clerk of 
the errors in 
€.P in tran- 
r«:riliing the 
record, by nrir* 
take entitled it 
generally in- 
flead ot I'pe- 
ci^ly, and 
error was 
afligned 
thereon ; after 
which he 
amended the 
tranfcripc by 
inferting the 
fpeciai memo* 
randum ; the 
Court would 
not reftorc the 
tranfcriptte the 
(late in which 
it ftood at the 
time when the 
plaintilfin error 
alligned his 
error* 


CASES IN HILARY TERM 
Le Blanc J. concurred* 

BArLEY J. added} that there was not any indance in 
which the party after putting in bail above, had been 
permitted to take advantage of a defe£l in the affidavit 
to hold to bail. 

Rule difeharged. 


R ANDOLE againfi Bailey and Another. In Error. 

P this cafe the defendants in errtor declared in the 
Common Pleas, as drawers, againft the plaintiff in 
error,' as acceptor of a bill of exchange, which became 
due on a day in Trinity term. The declaration was 
fpecially entitled as of a fubfequent day in that term. 
Plea, Judgment recovered. Replication, nul tiel record, 
and thereupon final judgment for the defendant in error, 
A writ of error was brought in this court, and the clerk 
of the errors in tranferibing the record, inft^ad of en- 
titling the declaration fpecially, entitled it generally ; 
and the plaintiff affigned this for error. Afterwards the 
clerk of the errors altered the tranfeript by inferting the 
fpeciai memorandum as it originally ftood : whereupon 
Marryat obtained a rule, chilling on the defendants in 
error to {hew caufe why the tranfeript of the proceed- 
ings fhould not be reftored to the ftate in which it 
ftood at the time when the plaintiff in error affigned his 
error. 

Scarlett and Comyn oppofed the rule, on the ground 
that the clerk of the errors, in tranferibing the record, 
adied as the agent of the plaintiff in error ; and there- 
fore 
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fore the miftake mull be conlidered as the millake of 
the plaintiff himfelf ; and fo he ought not to be per- 
mitted to avail himfelf of it. 

Afarryat, in fupport of the rule, maintained, that al- 
though the Court, upon application, might have granted 
liberty to amend, yet the ofHcer, even with the confent 
of the parties, could not make the amendment ; much 
lefs could he do fo without their confent. If the party 
himfelf was at liberty to amend without leave of the 
Court, there never would be occafion for alleging dimi- 
nution. And he relied on Diciinfon v. Plaifled (a), where 
the Court held that the plaintiff himfelf could not alter 
the roll by inferting a fpecial inllead of a general me- 
morandum. 
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1813. 


Randole 
ag*mft ■ 
Bailey 
End Another, 
ih Ertor. 


Baylet J. (the only Judge in court,) obferved, as to 
that cafe, that the alteration was not warranted by the 
original record ; and as to the principal cafe, delayed 
giving judgment until the court was full ; and then, after 
conference with the other learned Judges, faid, that it 
feemed to them, that as the clerk of the errors was the 
agent of the plaintiff in error in making the tranfcript, 
and the plaintiff, through him, ought to have known 
that the record was incomplete without the alteration, 
therefore the clerk fliould have authority to make it com- 
plete 5 and that the rule ought to be 

Difcharged. 


if) 7r.R.474. 
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friJty, ■ Jackson avainji Fsskeo. 

/■rf. »»th. * •' 


If the plaintiff 
declare as rc- 
verlioner for an 
injury done 
to hia rc»er- 
(ion, the de- 
claration mud 
allege it to have 
been done to 
the damage of 
his reverlion, 
or mud date 
an injuty of 
fuch a perma- 
nent nature as 
to be neceflaiily 
injurious to his 
Tevexfion ; 
otherwife 
the want of 
fuch allegation 
will be caufe 
for arreding 
the judgment : 
therefore vrhere 
the plaintiH' 
declared as re- 
verfioner of a 
yard and part of 
a wall which 


^^CTION upon the cafe. The declaration ilated, that 
before and at the time of committing the grievances 
hereinafter mentioned^ a certain yard and part of a cer- 
tain wall, fituate, &c. was in the poiTellion and occupa- 
tion of one William Fri/k, as tenant to the plaintiff, the 
reveriion thereof then and ilill being in the plaintiff, to 
wit, at, &c. ; yet the defendant well knowing the pre^ 
mifes, but intending to injure and aggrieve the plaintiff 
in his reverfionary eflate and intereff of and in the faid 
yard and the faid part of the faid wall, heretofore and 
whllfl the faid yard and the faid part of the faid wall 
were fo in the pofleflion and occupation of Fri/k as te- 
nant of the plaintiff, and whilfl the plaintiff was fo inte- 
refled therein as aforefaid, to wit, on, &c. and on divers 
other days and times between that day and the day of 
exhibiting this bill, at, &c. wrongfully, injurioufly, ^nd 
without leave and againft the will of the plaintiff. 


F. occupied erefted, put, and placed upon the faid part of the faid 
as tenant to . .. . 

him, and that ^all divers large quantities of brick and mortar and other 
on, &c. and on materials, and thereby raifed the faid part of the wall to 

wrongfully a great height, to wit, the height of three feet more than 

placed on the fame had been before that time, and alfo put and 

laid part ot the * . ^ 

wall quantities placed divers pieces of wood and timber, and tiles upon 

of bricks and ^ ^ ... , 

mortar, arc., the faid wall overhanging the faid yard, to wit, at, &c. ; 

and thereby 
railed it to a 

greater height than befora, and placed pieces of timber, &c. on the faid wall, overhang- 
ing the yard, per quod the plaintiff during ail the time lofl the ufe of the faid part of 
the wall, and alfo by means of the timber See- overhanging the wall, quantities of rain and 
moiflnre flovved from the wall upon the yard, and thereby the yard and faid part, of wall 
have been injured, to the damage of the plaintiff, See. i wilhout (fating that his rcvcrfion 
was prejudiced : the Court arrefted the judgment. 


by 
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by reafon whereof, &c. {a) After verdict for the plain- 
tifF on the general ilTue, with is. damages, a motion was 
made in arreft of judgment : again fl; which Jervis and 
Comyn fliewed caufe, and Laives was heard in fupport of 
. it, on a former day in this term. 

Lord Ellenborough C. J. on this day delivered the 
judgment of the Court. This was an acS^ion by a rever- 
lioner for an injury done to a yard and part of a wall of 
which the reverfion belonged to him, and the plaintiff 
obtained a verdi^f 5 but it not being alleged in the de- 
claration that the a£ts done were to the damage of the 
plaintiff, as fuch reverfioner, or that his reverfionary 
eitatc and intereft was thereby depreciated or leflened 
in value, the defendant obtained a rule nifi to arreft the 
judgment. The declaration contained only one count, 
and that count ftated feveral adls which are ordinarily 
ftated in declarations of trefpafs as mere injuries to the 
pofTefhon, viz. putting and placing upon part of a wall 
of^ the plaintiff quantities of brick and mortar, and 
thereby railing the fame to a great height, and putting 
and placing pieces of timber, wood, and tiles upon the 
wall overhanging the faid yard. The plaintiff alfo 
added, as confequential damage, by reafon whereof 
not only the faid plaintiff during all the time aforefaid 
Idft the ufe and advantage of his faid part of the 
wall,*' (that is, fuftained a temporary lofs affe£ling the 
occupation and enjoyment thereof merely, which he had 
not, not being in poffeflion,) ** but alfo by means of the faid 
« wood, timber, and tiles fo overhanging the faid wall, 

{a) The conciading part of the declaration will be found m the judg- 
ment of the Guui't. 

large 




Jacksom 

iigainfi 

FLsked. 



236 


CASES IN HILARY TERM 


1813. 


Jackson 

agaitift 

Fes-kso. 


« large quantities of rain and moifture have from time to 
time during all the faid time run and flowed from 
« the top of the faid wall upon the yard of the plaintiff, 
« and the faid yard and the faid part of the wall have 
been greatly injured and damnified.” And the quef- 
tion feems to be whether, in the abfence of any fuch 
allegation as is ufually, and (I believe) invariably made 
in declarations of this fort, that thereby the plaintiff* s re» 
verjionary ejlate and interejl in the premifes were damaged 
or prejudiced, or lefiened in value, we mufl: infer that 
the water drip fo deferibed had a permanently injurious 
efle£l of this nature. It is not dated that the foundation 
of the wall was injured or undermined, or that the yard 
s was more injured thereby as being wetted. The Count 
does not import in terms that any zOl charged upon the 
defendant was injurious or to the damage of the plaintiff: 
the declaration does indeed contain the ufual conclufion, 
“ Wherefore the plaintiff faith he is injured and hath 
fudained damage, &c. but this is not matter of 
charge in the declaration, it is only the refulting infe- 
rence of damage drawn by the plaintiff from the matter 
of charge ^ and unlefs the count, which is the matter 
of charge, warrants fuch inference, it has no effe^f ; and 
*in truth, although this part of the declaration was 
brought under our notice, but little drefs was laid upon 
it as a fpccial allegation of damage in the argument. The 
main point relied upon was this, that after verdidi the 
Court would infer that the plai.ntiiF wa^ confined at the 
trial to the proof of fuch an injury as would be preju- 
dicial to the reverfion, and that all evidence ihoit of this 
effe£I mud be fuppofed to have been excluded ^ and it 
was with a view to look into this point that the Court 
forebore giving its judgment at the time. Where a 

matter 
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matter is fo c 0 entiany necefTary to be proved^ that had 
it not been given in evidence, the jury could not have 
given fuch a verdift, there the want of (fating that mat- 
ter in exprefs terms in a declaration, provided it contains 
te^rms fuiliciently general to comprehend it in fair and 
reafonable intendment, will be cured by a verdict \ and 
where a general allegation mud in fair condru 6 fion fo 
far require to be reftrifted, that no judge and no jury 
could have properly treated it in an unreflrained fenfe, 
it may reafonably be prefumed after verdi£f, that it 
was fo redrained at the trial ^ but unlcfs the allegation is 
ot fuch a nature that it would have been doing violence to 
rhe terms as applied to the fubje£fc matter, to have treated 
it as unredrained, we are not aware of any authority 
which will warrant us in prefuming that it was coa- 
lidered as redrained merely becaufe in the extreme la- 
titude of the terms fuch a fenfe might be affixed to 
them. The rule by which we mud go, mud be one 
applicable to all a<ffion$, in inferior as well as fuperior 
courts ; to cafes in w^hich the judge has no power to 
grant a new trial as well as to thofe in which there is 
fuch power; and to cafes in which, if the jury do not 
think fit to follow the judge’s dire^fion| there h no 
power to corre£l their decifion ; and we mud take care 
therefore not to extend the rule (if it not been al- 
ready extended further) beyond thofe cafes in which we 
mud prefume the judge to have given a right diredfion, 
and the jury to have followed it. In Barber v. Fav, 
a Sound, 135. the heir of an obligor was fued upon a 
promife in Confideration of forbearance : he pleaded non 
alTumpfit, and there was a verdift againd him. It was 
then moved in aired of judgment, becaufe it was not 
alleged that the bond in this cafe bound the obligor’s 

heirs. 
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heirs. It was anfwered, that the rerdidl had cured the 
objection ; for if the heir was not bound, the jury (hould 
have found for the defendant; and it ought therefore of 
neceflity to be intended that the obligor bound his heirs : 
but the Court held they could not make the intendment ; 
and the judgment was arrefted. Hunt v. Sivaine, 
l Lev. 165. and ^irT. Raym. 127. are to the fame point. 
In Buxendin v. Sharps Salk. 662. in an action for keeping 
a mifchievous bull, there was no fcienter in the declara- 
tion ; and after verdift for the plaintiff, the judgment was 
arrefted on that account ; and the Court faid they “ could 
not intend it was proved at the trial ; for the plaintiff 
need not prove more than is in his declaration ‘I* and 
yet every lawyer is aware that a knowledge of the mif- 
chievous nature of the animal is of the effcnce of fuch an 
a^lion, and would therefore never fuffer a jury, if he 
could controul them, to find for the plaintiff in fuch a 
cafe, unlefs fuch a knowledge in the defendant were 
proved. In Nerot y. Wallace y '^Term Rep. 2^. Buller'l. 
fays, “ after vcrdifl every thing lhall be intended which 
the allegations of the record require to be proved but 
do the allegations of the record in this cafe properly re- 
quire an injury to the reverfion to be proved , or will they 
not be more juftly and naturally fatished by an injury 
to the poffeffion only I The cafe moft favourable for 
the plaintiff which I have been able to meet with, 
is Jenkins v. Turner^ Ld. Raym. 109.; where, upon 
a declaration for keeping a boar accuftomed to bite, 
which had bitten a mare of the plaintiff; the allega- 
tion was that he was accuftomed to bite animals ;* 
and it was urged, upon a motion in arreft of judgment, 
founded upon the generality of this word, that thofe 
animals might be frogs or fuch animals ; to which 

9 P»u'ell 
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Powell J. anfwered) that the judge of allize knew well 
that this would not be a£\ionable unlefs the boar had 
been ufed to bite horfes, Iheep, 8cc. and not frogs ; and 
confequently if that had not been proved, he would not 
have fufFered the jury to have given a verdift for the 
plaintiff ; and therefore they would intend that the evi- 
dence was of biting fuch animal as would fupport the 
aflion. It may be obferved, however, upon this cafe, 
that it would have been a forced and unnatural conflruc- 
tion to have applied the word animals to frogs or fuch 
animals, and that the fenfe in which the Court underftood 
the term is the fenfe in which alone a judge and jury 
would naturally underftand it. And Powell J. faid it 
might have been a queftion in the cafe of keeping a dog, 
whether ad mordend. animalia confuet. had been good, 
becaufe then it might have been intended more generally 
of animals ferje naturse, which it is the nature of a dog 
to kill. As therefore there is no authority, upon which 
we can fay we are warranted in prefuming that the jury 
were confined to fuch injuries as would necejfarily pre* 
judice the reverfion ; as the charge in the declaration is 
conceived in fuch terms as to include injuries which are 
not necefiarily prejudicial to it, but more aptly and na- 
turally applied to injuries to the pofTeffion only ; and as 
the plaintiff has not charged that the reverfion was pre- 
judiced, or that the plaintiff was damnified in refpe£b 
thereof, we are not warranted in inferring that fuch a 
prejudice out of the natural and ordinary fcope of the 
allegation mull have been proved ; and therefore the rule 
for arrefting the judgment mull be made abfolute. 


1813- 


Jackson 

againft 

Peskbd. 
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Friday^ 

Feb. xitb. 

The lien of the 
plainti/T’sat- 
torney upon 
the debt and 
cofts recovered 
in the caufe 
after affirmance 
upon writ of 
error, mufl be 
fatished before 
the defendants 
are entitled to 
fet them off" 
againft a judjr* 
ment recovered 
by them in 
another caufe 
again (I the 
plaintiff; and 
cods in eiror 
are cods in the 
eaufe. 


Middleton againji Hill and Another- 

JN this cafe the defendants had recovered againft the 
plaintiff a judgment for 150^/. upon a contvadl for the 
fale of hemp; and afterwards the plaintiiF^ in a counter- 
action upon the fame contraCl, recovered againft them the 
fum of 367/. I or. for his damages and cofts. Judgment 
was entered up, and writs of error brought in bodi aCtions; 
and in the former the judgment being affirmed, and da- 
mages and cofts awarded to the defendants, amounting to 
1580/. Jpr. 3d., the defendants iiTued a ca. fa. againft 
the plaintiff, indorfed to levy 1213/. pr. 3d., being the 
balance after deduCfing the fum recovered by the plain- 
tiff in his aCticn againft thdm ; upon which ca. fa. the 
plaintiff was taken in execution. Afterwards the plaintiff 
fued out execution againft the goods of the defendants 
for the amount of the judgment recovered by him, to- 
gether with the cofts upon the affirmance of that judg- 
ment ; which fum the defendants paid into the hands of 
tlie fheriffs of London under that execution. Whereupon, 
on a former day in this term, the defendants obtained a 
rule niff for fetting affde the ff. fa. and reftoring the fum 
of money which they had paid under thefe circumftanccv^i 
into the hands of the fhcriffl». 


The Solicitor^General and Puller now (hewed caufe, and, 
contended, ift, That the defendants having taken the 
body of the plaintiff' in execution had thereby received 
fati^fafiion for the whole amount of the judgment re- 
covered 
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covered by them, and therefore could not claim the be- 
nefit of any fuppofed dedu£l:ion allowed in his favour ; 
2dly, that the defendants would by this mode of pro- 
ceeding ouft the plaintiff’s attorney of his lien on the 
judgment for his cofts ; and they cited Mitchell v. Old* 
field (a). Read v. Dupper{b)i Randle v. Fuller [c)y and Howell 
v. Harding (</). They admitted that a different praQice 
had prevailed in the Common Pleas, where the Court 
has allowed one judgment to be dcdiuSled from ano- 
ther, without regard to the attorney’s lien, Vaughan v- 
Davies (^e). 

Marryat, contr^, relied upon Vaughan v. Daviesy and 
faid that in Howell v. Harding this Court alfo allowed 
the plaintiff to fet off interlocutory cofts payable by him 
to the defendant againft the debt recovered by him on the 
final judgment, notwithftanding the lien of the defend- 
ant’s attorney on thofe cofts. 

Lonl Et.T.F.NBOROuCH C. J. There is no cafe, I be- 
lieve, in which the pra^fice of the Common Pleas has 
been adopted in this court ; and even there it is done by 
application to the Court, and not by the mere aft of the 
parties themfclvcs, as in this cafe. The Court will now 
do what it would have . done if application had been 
made to fet off this judgment againft the other 5 it will 
take care that the attorney’s lien for his cofts is not 
defeated. 

The Court made the rule abfolute for fetting afide the 
fi. fa. and reftoring the money paid to the (heriffs after 

(fl) 4 7 *. J?. 123. {h) 6 T. R. 161. (c)/b.4S^ 

{d) 8 Eajt, 36a. (f) 4 H. Bl, 440. 

VoL. I. R 
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Middleton 

Hill 

;ind Another. 


Feb* 1 ith. 


Whore plainlifT 
Srought ati 
■^tion againH; 
two defendants, 
and procecticd 
to outlawry 
againll one, and 
went on witli 
the action 
again d the 
other, who died 
after interlocu- 
tory and before 
final judgment : 
Held that he 
could not have 
a feire facias 
againd his ad> 
]ninidrator;for, 
notwithdand- 
ing the out- 
lawry. the ac- 
tion remained 
joint, and there- 
fore furvived 
again d the 
ether defend' 
ant. 


dedu£ting the cofts o*f the plaintiff’s attorney, upon 
fatisfaftion being entered by the defendants for the 
money fo returned to them : and, upon Marryafs pray- 
ing that thofe cofts might not include the cofts in error, 
the Court added that they thought the cofts in error were 
cofts in the caufe ; for the plaintiff was not in full pof- 
feffioii of his judgment until the writ of error was 
determined. 


Fort and Others, Affignees, &c. againjl 
Catharine Oliver, Adminiftratrix, &c. 

plaintiffs brought an aiftion againft the defend- 
ant’s inteftate, Oliver^ and one Smith ; and after pro- 
ceeding to outlawry againft Smithy went on with the 
action againft Oliver alone j who died after interlocutory 
and before final judgment. The plaintiffs afterwards 
fued out a feire facias againlt the defendant, Catharine, 
Whereupon Holroyd obtained a rule nifi for fetting afide 

the feire facias and all fubfequent proceedings, for 

\ 

irregularity. 

The Solicitor^General and Parnther (hewed caufe, and 
contended, that by means of the procefs of outlawry 
againft Smithy the action became a feparate a£tion againft 
Oliver alone j and, confequently, upon his death the 
plaintiffs were entitled by the ftat. 8 & 9 W* 3. 
to have a feire facias againft the defendant. 

But the Court held, that notwithftanding the outlawry 
the aiStion continued joint ; and that the remedy only 

j6 


was 
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was fevered by the impediiinent caufed by the outlawry 
of going on with the fuit againft one of the defendants : 
but that did not alter the right as it originally Hood ; 
and in a joint adJtion, where one of the defendants 
dies, as in this cafe, the- proceeding muft be againil 
the furvivor. 

Rule abfolute. 


1813, 

Fort . 
agiunjl 
OUVCR* 


END OF HILARY TERM. 





CASES 

ARGUED AND DETERMINED 

IN THE 

Court of KING’S BENCH, 

IN 

Eafter Term, 

In the Fifty-Third Year of the Reign of George III. 


Hoskins againjl Knight. 

Basset and Another againjl Same. 

was a rule calling on the plaintiffs to fhew caufe 
why the fiieriff of Hants lliould not pay to Robert and 
William Sanders the fum of 90/. for rent due to them, 
out of the produce of the goods of the defendant taken 
and fold under two writs of fieri facias iffued in thefe 
, caufes. 

The cafe was this: the flierilF on the lith of June 
1812, by virtue of the faid writs iflued by the plaintiffs, 
feized the household goods and other ftock in trade upon' 
the premifes of the defendant, which he held as tenant 
at will to Meffrs. Sanders at a yearly rent of i8o/. A 
(hort time afterwards the IherifF fold fome part of the 
goods, but in confequence of fome arrangement between 
the plaintiffs and the defendant he retained poffeflion of 

VoL. I. s the 


1813. 


a^cdjicfiajt 

Mcy 5 th. 

TI<e landlord of 
premifes upon 
which the 
goods of his tc* 
nant are taken 
in execution 
can only claim 
from ihe parly 
hiing the cxc • 
cution the rent 
due at the time 
of taking the 
^oods, and not 
that which ac- 
crues after the 
taking and 
during the con- 
tinuance of the 
(h-rifTin poflef- 
I'lon. 
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1813. the remainder until the 2d of November following, when 
' they were alfo fold. 

HnSKINS '' 

Kmour queftion was, whether MelTrs. Sanders^ as the 

landlords, were entitled to demand of the plaintiffs (the^ 
parties filing the faid executions) payment of rent which 
accrued after the time of taking the goods in execution, 
and during the continuance of the flieriff’s poireffion. 

Burrough fliewed caufe againll the rule, and relied on 
the exprefs words of the flatiite 8 Ann. c. 1 4 . [a) to fhcw 
that the landlord is only entitled to the rent due at the 
time of the flieriflf’s entering into poUeffion, and not to 
rent which accrues fubfcquently during the continuance 
of the flicritf in poffeffion. 


Gaft'ke, contra, contended that this being a remedial 
a6t ought to be con ft rued liberally for the benefit of the 
landlord, ami that under fuch a conftru£tion the words 
“ at the time of the taking fuch go^ds” might be in- 
tended the time of removal ; otherwife a fheriff might 
continue in polfelfion of tlic premifes as long as he 
thought fit, and the landlord would be deprived of all 
remedy to recover his rent during fuch poflefllon. 

By Z AfU:. c. r j. it Is enjfted, that “ no j);(;ods or chattels what- 
foever lying or bt ing in cm- unon c.ny iiicfur-ig'.-, lands, or tfiiemcnts 
which arc or fhall be Icalld lor life or lives, term of years, at will or 
othcrwilc, fliall be iiab'c to b.^ taken i>y virtue of any on any 

pretence whatfuever, unlcl's the i)aity at whole fuit the laid execution 
is i'ucd out ihaiS, c ihc removal of liiclt goods from off’ the pte- 
mii'cs, by vii tue of Uich execution or extent, pay to the landlord of 
tlie faid prtinilcs or his haililf all luch lum or Turns of money as 
arc or fliall be due for rent for the laid premifes at the time of the 
taking fuch goods or chattels by virtue of fuch execution.” 


But 
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But the Court held, tliat there was nothing which re- ^813. 

quired the ftatute to be extended beyond the literal " 

Hoskins 

meaning of the enacting cUiul'e. 'Fhc words of that ‘iga'mfl 
claufe exprcfsly pointed to the time, of the taking, and 
ihewcd that the legiflaturc contemplated one cafe only in 
aid of the landlord, viz. that of j^roviding agaiidl the 
ccnfequence of an execution fweeping away wliat is due 
for rctit at the time when the feizure is made ; but the 

(V- 

flatutc went no faitlier. If the {lierifF remain beyond a 
rcafonable time on tlie premiles fo as to injure the rights 
of the landlord, the latter may have his remedy by means 
of an action upon the cafe. 

Rule difcliarged. 


Doe ogatnjl Reynolds and Sawyi.r, (Bail in 

Error.) 


3II1. 


defendants, againll wliom an aiSfion iiad been Bail in cnor 
brought on thc\-ecognizaiice of hail, obt.dned a rule abicTi'wn* u'^ion 
nifi for Itaying proceedings in tlie faid aiflion on pay- “P*"' 
mciit to the plaintilEs attorney of the film of 27/. loj. for 

■' ' where they 

the damages, colls and charges in the former atftion of 

nltcMaiiiccl hy 

eie£lment, together with the colls of this a6lion, to be wiic oi inquiiy 
taxed by the mailer. .. 

The queflion was, whether tlie defendants were litible 
in this a£lion to a further funi of 270/. 16^. 8r/. for mefne 
profits. The declaration (as appeared by the affidavit in 
fupport of the motion) fet out the recognizance in the 
ufual form, which was conditioned for payment to the 
plaintiff, if the writ of error fiiould not be profccuted with 
effe£l, of the damages, colls and charges adjudged on the 
faid judgment, and alfo all fuch coils and charges as 

S 2 Ihouid 
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fliould be awarded to the plaintiff for delaying the execu*- 
tion of the faid judgment by pretext of the writ of error; 
it then alleged that the plaintiff in error did not profecute 
and Another, the writ of error, but therein failed and made default ; 

and that in Hilary term 1812 it was confidered by the 
Court that the plaintiff in error (hould take nothing by 
her writ, but {hould be in mercy, and the plaintiff go 
thereof without day ; and that the plaintiff in error had 
not fatished or paid the plaintiff the damages, cofts and 
charges aforefaid adjudged upon the faid judgment, but 
the fame remained wholly unpaid, &c. 

JLtittledaley who oppofed tlie rule, contended that the 
bail in error were liable for mefne profits under the breach 
afligned for non-payment of the damages, cofts and 
charges, &c. the cafe being exprcfsly provided for by 
flat. 16 & 17 Car. 2. c. 8. y*. 3 & 4. fijord Ellenhorough 
C. J. Does the ftatute give any more than appears to be 
awarded upon the affirmance of the judgment in the court, 
of error ? It do^s not appear that thal: aflirmance allows 
any thing in the fhape of mefne profits.] Tlie 4th fec- 
tion provides “ that the court wlierein execution ouglir 
to be granted upon affirmation, difcontinuancc, or non* 
fuit, (hall iffue a writ to enquire of the mefne profits 
after the fir ft judgment, and upon return thereof judg- 
ment ftiall be given and execution for fuch mefne pro- 
fits.** It is true indeed that no fuch writ of inquiry has 
been ifliied ; and perhaps it will be faid after the aiftion 
on the recognizance has been brought that it is now too 
late ; but if that be fo, the Court will allow this a^bion 
to be difeontinued in order to afford the means of purfu- 
ing the remedy given by the ftatute. 




1813. 


Doe 

RBVMaz.DI 


Lord 
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Lord Ellenborough C. J. 'Fhc plaintilTis not with- 
out remedvj but may Hill rcfort to the defendant in the 
original action for the recovery of tlu; mefne profits. He 
had an opportunity of charging the bail with them ; but 
if he has let that opportunity flip, I do not fee that he is 
particularly intitled to indulgence as againfl the bail. The 
Court mull look to the record as it now Hands. The 
bail arc charged in a particular manner, and the plaintiff, 
if he is too late to charge them in any other, muH be 
content with reforting to the principal. I fee no rcafon 
however why he Hiould not be permitted to difeontinue, 
although perhaps tbei'e may be a difficulty in affigning 
fuch a breach as will comprehend the mefne profits 
when afeertained under the Hatute ; but I am not pre- 
pared to decide upon that queHion : at all events it will 
be an expenfive mode of proceeding. 


1813. 


Dor 

RkVNOM'S 

and Another. 


The Court allowed Littledale time to confider whether * 
he would difeontinue. 

Alarryat was in fupport of the rule. 


Lucas and Others aza'tnjl De la Cour. 

May 6th. 

\ CTION on the cafe. The plaintiffs M^rc partners. Where a con- 

and declared that they were poflefled of a large byoncof iltc^ 

quantity of Carthagena bark, which was on board a ccr- ' 

tain fhip in the river bound for a certain port, rapacity, who at 

* the time dt.clarctl 

and that the defendant agreed with them to take charge that the /u!>jcdt 
of the faid bark upon certain conditions fpecified in the contra^ wa-^iiii 

property alone ; 

Held that his declaration was evidence againfl all the partners, and therefore they coiihl 
not fuc jointly upon fuch a contradt. 



declaration. 
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18x3. 


I.UfAS 
ami OtliiTs 

Dn 1.A Cm lu 


declaration. The 2tl count ftated, that in confideration that 
the plainiitrs had retained and employed the defendant to 
caufe certain quantises of bark of the plaintilVs to be fold 
on their account on a certain commiirion, &c., the de- 
fendant undertook to render them a reafonable account, 
&c. There were alfo the money counts. At the trial 
before Lord Kllcnborough C. J. at the J^otidon fittings after 
lait term, the plaintilfs were nonfiiited upon the follow- 
ing evidence. In order to prove the defendant’s hand- 
writing to the agreement ll.ited in the declaralioTi, which 
agreemeni; was made with one of the plaintills only of the 
name cf Ahraviay the plaiinUfs called the clerk of the de- 
fendant, who upon crofs-examination Hated that he had 
had eonverfations with Alorav in on the fubjetl of the con- 
tract i that lie had heard him fay upon all occafions that 
the bark was his property, and belonged to no other, 
and had been allotted to liim out ol the partnerfliip Hock 5 
and that he olferctl the defendant to become a partner 
with him in the fale of it. 


Topping now moved to fet afide the nonfuit on the 
ground that the bark muH be taken to be the joint pro- 
perry of all the partners, notwithHanding the evidence of 
what palfed in converfation with Moravia ; it being not 
competent to one partner, to defeat the title of his co- 
partners to any-portion of the joint property, by a decla- 
ration that fuch portion belonged to himfelf alone. 

Lord Ellen BOROUGH C. J. It Hruck me at the trial 
that without confidering this as evidence that the pro- 
perty belonged to Alornvia alone, yet if one partner 
makes a contract in his individual capacity, and the 
Other partners are willing to take the benefit of it, they 

miift 
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mull be conteilt to tlo fo according to the mode uiwhicli 
tlie contract was made. 

IjAyley J. 'I'lie declaration of Moravia was certainly 

evidence aguinll tlie plaintifls. 

# 

Per Ciirianiy Rule refufed. 


1813. 

l.UiVAS 
and Others 

i 1 

Ue la 0)UR. 


Leonard ^againji Baker. 


Tbur/diiyt 
May 6th. 


ROVER for goods taken in execution by tlic de- 
fendant Wnrctjlerftiire) upon a judgment 

obtained in Michaelmas term lall by one Collins againll 
John Clee, 

At tlie trial before Bayley J. at the laft aflizes for the 
county of IVorceJler^ it appeared that Clee was a carpenter 
and rcfided in a houfe at PerJljore with his Mufe, who let 
lodgings. 'The plaintill was tlie fon of Clee^s wife by a 


V.Mk re the huC* 
haiul of ih.e 
pl.iintirt ’s mo- 
tlieratn^ncd his 
ertc^ts to truf- 
tecs lor the be- 
nefit of his cre- 
ditors, and ab- 
Icondcd, leaving 
his wife in pof- 
I'chion o* his 
hoide and 
y oods, and no- 
tice (.if iK'li af- 


former hulband. On the 17th of January 1812, Clee 
being then infolvent, by liill or fale (to wh.Icli Collins 
was not a party) alllfMH'd all liis ellorfls to two of Ii.s cre- 
ditors ill trull for thcmfclves and the rell ol the creditors ; 
and fliortly afterv'ards abfcoiitlcd, leaving his wife in 
pofi'eflion. Within two or three days after the execution 
of tlie allignmcnt, a perfon from the trullees came upon 
the premifes and took away a law ; and a man was put 


in< III vv :is 
.tj V* 1 1 li*d in 
1 he ncwipi-tper, 
and riit: j^ODcis 

W' I c* afci. I w.'ii cls 

ltd.? i>y tile 
T i itih.cs ni pnh- 
li.‘ Jliul 

• ‘h* pl.ij'i' :ir 

piirct-a' d ihcin 
.* • '»*■• r to ae- 
ct> uodaic hLs 
o.othci, and 
pci'd for them 


into poflellion of the goods on bfdiaif as well of the 
trullees as of the landlord of the houfe, who had dillrain<*d 
for rent before the allignmoiit. On the 23d of January 
the aflignment was advertifed in the Worcejier paper, and 


at u lair valiia- 
ation, anal re- 
moved Tome, 
I'.ir I *f ‘he 
^f cater part in 
iiei })ol1efnon : 

1 {(hi that Tnch 


it was notorious at Per/hore that Clee had executed it; pi’'hIr;fr\vould' 

piott rt the 

goods againd a judgment aflerwards obtained and execution Icvud by a credi- 
tor of the hulband, who had notice of the allignmcnt at the time; although the plaiuiitl 
permitted his mother to continue in pofieHioa i and ihtrcfurc he wus entitled to recover 
them from the Iherill'. 



and 
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J.«ONAa|> 

J5f 


and Co//ifis, who rehded a few miles ofF^ was alfo in« 
formed of st> and then faid he would confider> whether 
he would come in under the deed or not. On the 1 2th 
of February the Itock in trade was fold by au£lion on be- 
half of the truftees \ when the phintiff, in order to ac- 
commodate his mother^ became the purchafer of the 
houfehold goods; which were fairly appraifed to him, and 
he paid the price of them, and in a few days afterwards 
removed fome articles, but fq^ered the greater part to 
remain in the houfe with his mother, who continued to 
rcHde there and take in lodgers as before ; and at the cn> 
fuing Michaelmas he alfo took the houfe of the landlord at 
an advanced rent. The execution was levied in the De- 
cember following ; when the plaintiff gave notice to the 
(hcriff that the goods were his property under the ap- 
praifement and fale ; which was the firft time that Collins 
was apprifed of that circum (lance. The learned Judge 
left it to the jury to confider, id, whether the change of 
property by the alfignment and fubfequent fale made to 
the plaintiff was notorious at Perjloore ; upon which the 
jury found in the affirmative ; and 2 dly, whether the af- 
fignment had been executed with an intent to defeat 
either the general body of creditors or any particular 
creditor. The jury found in the negative; whereupon a 
verdi£l was entered for the plaintiff. 


moved to fet afide the verdi£l,and enter a nonfuit, 
on the ground that it was improperly left to the jury to fay, 
whether the change of property was notorious, there being 
no evidence of any change of property at all; inafmuchas 
C/ftf*s wife was fuffered to continue in poffeffion of the 
goods after the affignment to the truftees, and after the fale 
to the plaintiff, prectfely in the fame manner as before. 

No 
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No exclufivc poflelHon had been taken by the truftees 
under the deed ; for tlie pcrfon who was fent in two or 
three days after, was a£Iing as well for the landlord as 
for the trullees *, and although the afllgnment was made 
public to the world, yet, if the party afligning ftill con- 
tinues in polTeffion, it is fraudulent. In like manner, after 
the fale to the plaintiff the poffcffion remained as before; 
and even fuppofing the fale to him to have amounted to 
a change of property, it *could only operate as a gift to 
the motlier, and then the property would pafs to the 
hufband and be liable to his debts. £/,<■ Blanc J. There 
was no evidence that it was a gift. Baylcy J. It was 
not put at the trial as a gift ; tlic only queilion made was 
whether the property pafled.] 

Lord Ellenborough C. J. I think the verdicSI 
according to the law and the fa£Is, as they appeared 
before the jury. To be fure the evidence was ftrong to 
repel the prcfuniption of its being a gift to the mother, 
fuppoling that point had been made at the trial ; for 
fuch a prefumption would have defeated the very obje<fI 
for which the purchafe was made, by veiling the pro- 
perty in the hulband, and thereby rendering ii fubje^l 
to his debts. As to the point refpedling the change of 
property ; what was done refpe£ling it was not done 
fecretly, but the truft-deed was known and advertiled 
in the public papers; and the fale under it was by public 
auction. The truftees, indeed, for a time, allow the 
wife to continue in pofleflion after the afllgnment; 
and do not themfelves interfere with the goods by re- 
moving them, except on occafion of the man’s coming 
in and taking away the faw ; which, however, is a cir- 
cumftance in. the <tare> although I do nqt much tely upon 

it : 
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I.EONARD 
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Uakkk. 
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it : but when the fale took place, the plaintifF removed 
a part of the goods, and the reft only he fuftcred to 
remain with his mother for her accommodation. At 
all events an effe«5tual change took place in September, 
when the houfe was retaken by the plaintiff, at an ad- 
vanced rent ; but it feems to me there was a bona fide 
change belcie that time : to hold otherwirc wouhl b(? to 
pronounce that a peifoti could not make a bona fide 
purchafe of goods in tin,' poifenion of another for his 
accommodation, and for the juirpofc of com inuing them 
in the fame pofieirioii. 

I.R Blanc J. Clee ablconded, aiul never returned 
except cn Sundays. 'Fhc plaiiitil]' purchafed for tl:e be- 
nefit of his mother. It does not therefore fivike me 
that if the cjuelllon had been r.iifod at the trial, the 
jury would have found it a gift to the mother ; bccaiifc 
the tranfaclion v/as iniend-'t! to proteOf the gootis for 
her ufe, and not to fubjefl them to the incumbrances of 
the hulband. As to the change ot poiTcflion j pai'i of the 
goods fold to the plaintifi’ was removed by him, and be 
afterw^ards took the houfe oi the landlord at an advanced 
rent. Under thefc circumilances it appears to me that 
the deed was not fraudulent as againft the creditor who 
had notice. 

Bayi.ey J. The poffelfion did not give to C/ee any 
falfe credit in the neighbourhood. The tranfaffion as 
to the aflignment was perfeftly notorious, and Collins 
had notice of it ; and I think it is impoflible to fay that 
the polTcirion of the goods was left wdth the mother 
in fuch a way as to be fraudulent on the pare of the 
plaintifF. It was notorious in the neighbourhood that a 

part 
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part of the goods was fold to the plahitilF, and fomo of 
them removed, and that the roll were only left in the 
poflellion of the mother for her accommodation. 

Rnli? rcfufed («). 


1813. 

T.v.onarj> 

i,ir,iinj} 

bAKtR. 


(rt) fii c % Bof. 6' Pitll. 59., KiJd V. A’a-ii'/.'-./l’.. 


Thomas BiotJOLo lahI John Cocksedge B;g- 

NOLD 47W.'//? Vv’iLl.IAiV. WA i'J/.Mi SOUSE, jolIN 

c*) 1' 

WaTKRTIQUSE, SAi'.HJi’.L V/ ATE RHOUSK, ToiIN 
Wa'I'SON, tuul TiIOM-'O-' C'oL’.S'vVi:i. l. 


t .i .. V L I '• 


■’ASE againil tlie defendants', nroprielors of the iVor- \\ in ii: it was 


• * ii* itr* I* 1 Ij 1. 1 t’C II 

wu/j coach, lor tiic lols oi a parcci contaunng li,;. pi n^rii! ami 
bank notes and bills delivered to the defendants to be 

iL'tlu:* :ir S, pi t)- 

carried from Nerwieb to Lof!dc.\\ ami there delivered to ^ \ ^ 

Itiv c i'cacn, \o 

Meflrs. Frafcr and Co., bar.k-.-rs. ‘-'-nain 

. . , • . tmiC'.T- iol llie 

At the trial before }>n\hy )., at the L'.-it(kn fittings, ^laiinitrn. of 
after lall Alichneluias term, it appeared that the plaintiils y.-.-it :.co>ra-'^ 


were bankevii ren bn*/ at A/r-rtvV/-, and the delendants , ' 

K>* . \i o \ t\xrs% 

proprietors t)f tlie luail c^viclt iR)iu Ncr-ivii‘b to J^ofidcn. 

* * IK) l:V: I (.me oi 

Early in the year ill?. o, a perlun wlio was one of the smy kiv>u luige 

proprietors (d anotba.r coach, cal.'ed the olil Nornvich i..i:ii i,v\iic 

coach, intending to relincpnih a part of Ins ^ntereit in .m.j'the 

that concern, and liaving promifed the rcfulal to the 'b*'-' 

^ ^ };ivtn !u>licc 

plaintift 2 . J'igfioldf the defendant CWr/m// propofed to bait tiuy would 

iu>r l^t* Jdc- 

F Bigmld that if he would give up iiis claim to that couDed)!* for 
promife, his own family ami private parcels fliould go fiK '^vdiic ;»i j'.. 


that concern, and liaving promifed 


free by the mail coach *, to which propofal T. BigmU 

after fome time acceded. From that time parcels were Held, 

^ lluit the dc- 

I'cndants were 

not lialde for the loR of a parcel of above the value of 5/., fl-nt by the jdaintifl under this 
agrtement, of which no notice of its value had been given to the defeudants. 


fent 
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ClGNOl.D ' 
iigaittjl 

WaTER'IIOUsK. 


fcnt two or three times a week by the plaintiffs to their 
correfpondcnts in London, free of expence, except for 
booking and porterage ; upon which parcels the plaintiffs 
ufualJy wrote the word “ banking i** but it being fug- 
gefted by Coldwell that it might operate as a temptation, 
and occaffon the lofs of the parcels, it was omitted, and 
the word “ carriage” was written inffead j to which 
Coldwell who was the book-keeper at Norwich, or his 
foil, generally added the word “ free,” and fubfcribed 
their initials. On the 3d of Jan> 1812, the parcel in 
qucftion, addrefl'ed to Frafer and Co., Cornhill, London, 
marked “ carriage,” and containing bills and notes to a 
confidcfable amount, was taken to the coach office in 
Norwich, by one of the plaintiffs’ clerks, who delivered 
it to Coldwell, and paid for the booking. It was put 
into the coach by a fervant of the defendants, and ar- 
rived fafe in London ; but was loll out of the cart by the 
boy who was employed to carry it from the inn in 
London, to the bankers. The ufual notice given by car- 
riers was affixed in the defendants’ coach office at Nor~ 
wich, viz., that they would not be accountable for any 
parcel above the value of 5/., unlefs the fame was en- 
tered and paid for accordingly. At the time of the de- 
livery of the parcel in queftion Waterhoufe lived in 
London, J^hn IVatcrhoufe at Ipfwich, and Watfon and 
Coldwell at Norwich. No charge had ever been made 
for the banking parcels 5 but T. Bignold, who was fe- 
cretary to the Norwich fire and life infurance offices, 
had frequently fent infurance parcels by this coach, 
and thefe had been regularly charged. The learned 
Judge was of opinion that under the terms of the notice 
publiffied by the defendants, it was incumbent on the 
plaintiffs to have entered the parcel in queftion with the 

defendants 



IN THE Fifty-third Year of GEORGE III. 


4 


257 


defendants as a parcel above the value of 5/. ; for 1813. 
that even admitting the evidence proved that the de- ^ 

^ _ DlONOI.t* 

fendants had agreed to carry this parcel gratuitoufly, axainji 

- > t • Tr* r • r • WATe»HC)lT8K. 

10 as to exempt the plaintins from paying for it as 
a parcel above that value, ftill the defendants were 
entitled to have had notice of its value, in order that 
their attention might be called to it more particularly ; 
and that there were not any circumllances in the cafe, 
from which it mud be iiecefTarily implied that they had 
notice that it was a parcel of value. On thefe grounds 
he direiSlcd a nonfuit. 

In Hilary term Park obtained a rule nili for fetting 
afide the nonfuit, upon the ground that the notice re- 
quired by tlie defendants did not apply in any refpedf to 
a gratuitous conveyance j and if it did, that it muft be 
inferred as well from the motle in which thefe parcels had 
been conveyed, as from the fubditution of the word 
“ carriage” for “ banking,” at the fuggedion of the de- 
fendants, that they had notice of the value. 

The Attorney-General and Abbott now fliewed caufe, 
and contended that this was only a perfonal agreement 
with Coldivelly made behind the backs of the other defen- 
dants, for his individual benefit, and would not bind thofc 
who were not privy to it. The defendants therefore, 
with refpe£b to this parcel, were to be confidered as 
danding in the fame litiUation as they dand with refpeO: 
to all other parcels delivered to them in the ordinary 
courfe of their bufinefs; and confequently were ex- 
empted from liability by the exprefs terms of their 
notice, the parcel not having been paid for as above 
the value of 5/. But admitting the agreement to be 
I of binding 
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blndmg on all tlir tlcf^ndaiits, ftill it is only an agreement 
io receive and carry the parcels free of expence 5 but not 
to wave the benefit of notice of their value : if it were 
to be conflrued to fuch an extent it would make the 
liability arifing from an agreement to carry without re- 
ward greater than where a reward is to be taken, 
which would be contrary to the doctrine held in Coggs v. 
Bernard ia). 

Park and Peake, contra. 'Elie agreement with Cold^ 
luell muft be prefumed to have been communicated to 
and adopted by all the defendants, from tlie circum- 
llance of the banking parcels having been uniformly 
carried free for two years ; aiul there can be no doubt 
that if that had been made a tiueilion at the trial, the 
jury would have fo found. Perhaps alfo from the fame 
circumltance coupled with that of the alteration made in 
the indorfem^nt of the parcels, they might have inferred 
that the defendants had notice of the value, fuppofing 
any notice to have been nccelTary. J5ut none what- 
ever was ncccflary j bccaufe tlie notice required by the 
defendants, as publiflied at their ollice, was meant only 
to apply to parcels delivered to them for carriage in tho 
ufual courfe of their trade, and not under a fpecial 
agreement like the prefent : and as the requiring fuch 
notices has always been confidered as a fpecial exception 
to the general liability of carriers, it ought not to be 
extended beyond the purpofe for which it v.as intended. 
This cafe does not fall within the do^frine of Coggs v. 
Bernal dy becaufe this is not an agreement to carry 
without reward ; for although the reward was not paid 
at tlie time of the delivery of each parcel, ftill there was 
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( 0 ) 2 Ld. Reym.f 917 , 918 . 


SI con- 
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confideration for the agreement, which is equivalent to 
a reward. 

Lord Ellenborough C. J. It appears to me in this 
cafe that there was not any contract with the defen- 
<lants, conftitiited in fuch manner as to bind more than 
one of them. There was indeed a contrail, and a frau- 
dulent one, between T. Bignold and Coldwell, which was 
unknown to the other defendants, to carry the family 
and private parcels of Bignold free of carriage, for a 
confideration moving to Coldnvell alone. Without con- 
fidering whether the parcel in queilion was within the 
defeription of family or private parcels, how can it be 
faid that all the defendants undertook to carry this parcel 
fafely and fecurcly ? It was delivered to the defendants for 
the purpofc of carriage, but not for a reward to all the part- 
ners ; but for a reward which was to be intercepted by one 
only. It is a general rule indeed that where^feveral are 
concerned together in partnerlhip, notice to one is equi- 
valent to notice to all ; but that rule prefumes that the 
tranfa£lion is bona fide. Here, however, the cafe is 
different, the agreement is made with one of the defen- 
dants for his individual benefit alone, and the others are 
not parties concerned, not being made privy to the agree- 
ment. It was incumbent therefore on the plaintiffs to 
fhew that notice w'as given to the other partners. I do 
not rely on the argument that this was a bailment for 
the conveyance of the parcel without reward, and there- 
fore the bailee refpoiifible only for pcrfomil negligence ; 
but the ground I take is this, that tliere was iio contracl 
at all between the plaintiffs and the defendants : in 
which cafe non oritur actio. 'Ihis decifioii w ill not be 
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concIuSve againfl the plaintiffs if they can fliape their 
a£tion in any other form. 


CiiosE J. agreed^ 


Le Blanc I. I think in every view of tliis cafe the 
action is not maintainable. The defendants are pro- 
prietors of a coach, and had given the ufual notice that 
they would not be accountable for the lofs of any parcel 
of above the value of 5/., unlcfs entered and paid for 
accordingly. On the general rule therefore they would 
not be liable unlefs they had notice of the value. But it 
is faid that this cafe is taken out of the general rule by 
the particular circumftances. Thofc circumftances are, 
that in 1 8 1 o an agreement was entered into betu'^een 
T, Jiignold and Coldwell, one of the proprietors of this 
coach, by which, in confidcration of Bignold*^ tranf- 
/ferring to Coldwell his right to a fliare in another con- 
cern, the latter agreed to carry his {Bigmld'a) family 
and private parcels free of expencc. There was no 
confidcration fubfifting between Bighold and the other 
proprietors, but only between Bignold and ColduuelL 
Then if We confider what was to be carried under the 
terms of this agreement. They were to be family and 
private parcels ; but this parcel is neither one nor the 
othet ; and therefore not within the terms of the agree- 
ment, eVert fuppofing ColdweU to reprefent all the pro- 
prietors. But it is faid that as parcels of this defeription 
had been carried free for two years, therefore it mull be 
inferred that alt the partners knew of it and acquiefeed. 
But it appears that during that time Caldwell was book- 
keeper, and the parcels were tranfmitted by him, and 

he 
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Batley J. The objefl of requiring notice in thefe 
cafes is twofold ; firil, to obtain a larger premium for 
the conveyance of valuable parcels ; and fecondly, to 
put the proprietors on their guard ; and therefore I think 
that where fuch notice as the prefent is required to be 
given, even in a cafe where a carrier undertakes to con- 
vey goods without reward, if the goods exceed the value 
limited, notice ought to be given, in order to direft his 
attention to the particular goods; for he docs not difpenfe 
with notice in toto, but only with payment. Here there 
was no evidence that any notice had been given as to 
this being a parcel of value. If I liatl been defired to 
leave it to the jury whether the defendants knew tliis to 
be of value, I ihould certainly have left that qiieflion to 
them. 

Rule difeharged. 
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iie was ailing for his own benefit without communi- 
cating with the others. In every view of the cafe there- 
fore I think there is no rcafon for difturbing the non- 
fuit. 
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The parcfiafer 
of a /hip which 
appears by the 
/hntence of con> 
demnation in 
the vice- 
admiralty court 
abroad to have 
been taken and 
condemned ior 
being engaged 
in the /lave 
trade, is not 
entitled to re- 
gifterfuch fhip 
at the cudom- 
houfe under the 
a6 G.3. f. 60., 
as the owner of 
a /hip taken 
and condemned 
as lawful prize, 
although he 
produce a certi- 
hette from the 
Judge of the 
court abroad 
certifying that 
the /hip was 
Condemned as 
lawful prize. 


The King aga/^ The Colle£tor and Comptroller 
of the Cufloms in London. 

r ^jpHlS came on upon a rule nili obtained in the laft 
1 term for a mandamus to the collector and comp- 
troller of the cudoms, commanding them to regifter 
^ the Ihip Merced^ and to grant a certificate of fuch re- 
^ giftry, purfuant to the ftat. 26 (j. 3. c. 60. {a\ The 
rule was obtained on behalf of the purchafers of the 
faid fiiip, who, it was contended, had exhibited at the 
cuilom-houfe the proper documents required by the a£t 
to entitle them to regiftry. The document upon which 
• the queftion turned was a certificate from the judge of 
f the vice-admiralty court at Sierra Leone^ certifying, 

I that it appeared by the records of the faid court that 
the (hip Merced was condemned in the faid court as 
** good and lawful prize to our fovereign lord the king, 
** feized and taken by his majefty’s garrifon at Senegal,** 
To obviate the efFe^t of this certificate, a copy of the 
decretal part of the fentence of condemnation, tranfmit- 
ted by the regiftrar of the court at Sierra Leone to the 

(tf) By ^3. It 1$ ena^ed, that all and every fliip and ve/Tel having 
a deck, or being of the burthen of 15 tons or upw'aids, b«;longing to 
any of his majcAy’s /ubjcAs, &c /hail be regiflered in manner therein- 
after mentioned, and that the per/on orper/bns claiming property there- 
in /hall cau/e the fame to be regiflered, and /hall obtain a certificate of 
/uch regi/lry from the colleAor and comptroller of his majefty’s cu/^ 
toms, &c. : and by 25. it is further enabled, that the owner or owners 
of all fuch /hips or vefleU as /hall be taken by any of his maje/ly’s 
fliips or veflels of war, or by any private or other /hip or vellel, and 
condemned as lev-Jisl p-izda any couit of admiralty, fhall upon regiC* 
tcriug fuch fh'p or vtHel before he or they /liall obtain fhch certificate, 
produce to the proper officer of l.is m ijefty’s enftems a ccrtiucatc of the 
condemnation of fuch (liip or vcfn*l under the hand and /cal of the 
Judge of the comt in s.^!ilch llich fhip or veUcl (hall have been con- 
demned, ^c. 

rcgiitrar 
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regiftrar of the high court of admiralty, was fet forth in 
an affidavit in anfwer to the rule, (and it was admitted 
on the other fide that it was a true copy of that part of 
the fentence,) which recited “ that the faid fliip was at 
the time of the feizure thereof on the high feas un- 
lawfully equipt and refitted, as had been fet forth 
“ againft her by the claimant,” and proceeded “ there- 
“ fore to pronounce, decree, and declare that the faid 
** Ihip, her boats, guns, tackle, apparel, and furniture, 
‘‘ were rightly and duly taken and feized, and that the 
faid Chip was at the time of the feizure thereof on the 
“ high feas, as far as appears to the Court, illegally 
“ equipt or refitted, in that the faid fliip being fitted 
out, manned, and employed for the profecuting or 
“ carrying on the African flavc trade, did procure and 
receive from a fubje£l of his majefty refident at 
“ Gorecy certain goods, wares, or merchandize, fit and 
** neceflary to the profecuting and carrying on the faid 
trade, againft the form of tlie ftatutes in that cafe 
made and provided ; and that the faid fliip being fo 
unlawfully equipt and refitted as fuch, ought to be 
accounted and reputed liable to confifeation, and to 
be adjudged and condemned as gbod and lawful prize 
to our lord the king ; and that the faid fliip, her boats, 
guns, tackle, apparel, and furniture, be adjudged and 
** condemned as good and lawful prize to our lord the 
“ king, feized and taken by his majefty’s garrifon of 
“ Senegal,* &c. 


1813. 


The Kino 


agnitifi 

The Colleftor 


ofCufioms. 


The Attorney-General and Dampier fliewed caufe againft 
the rule, and contended that the Court ought not to 
interfere in a cafe where, notwithftanding the certificate 
of the Judge of the vice-admiralty court abroad, certify^ 

I ^ mg 
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ing that the fhip was condemned as lawful prize, it ap- 
peared from the fentence of condemnation itfelf that Ihe 
was condemned on account of a breach of the laws pro- 
hibiting the flave trade ; which made her liable to confif- 
catton (a), and not properly the objedl of condemnation 
as prize within the meaning of the regiftry a£ls. The 
vice-admiralty court abroad cannot, by introducing an 
incorrc£l term intp their certificate, convert that which 
is only a confifeation into a condemnation as prize ; and 
if fo, this certificate, when it comes to be explained by 
the fentence, amounts to no more than a confifeation. 
The parties, therefore, applying for this mandamus have 
not and arc not in a condition to produce the proper 
document required by the adl to entitle tliem to demand 
regiftry. 


Park and Broa^T^^hamy contra, maintained, ill, that the 
colleiSlor and comptroller of tlic cuftoms adled minifte- 
rially and not judicially in granting regiftry, and there- 
fore could not look beyond the terms of the certificate 
into other documents in order to judge of its legal efFcft. 
But, 2 dly, fuppofing they could, they were not right in 
refufing regiftration in this cafe ; becaufe the parties 
applying had produced fuch a document as fatisfied the 
meaning of the regiftry a61s. The fcveral adfs which 
relate to the regiftry of ftiips taken and condemned (^), 
do indeed fpeak of them as prize fliips ; but that expref- 
fion is not ncceflarily to be taken in its ftridl: fenfe to 
mean prize of war only, but may alfo mean all fuch 
fcizur:s as are made upon good caufe of condemnation. 

3 * * 5 ^* 

(*) i 6 G.z.c. Co. f. aj. 43 3* iCo, /4a. 45 C. 3. c. “}%. J. 29* 

And 
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And this conft:ru£lion foems favoured by 26 G. 3. <*.60. 1^13* 

yi 25. (upon which this application is founded), which 

fpeaks of ‘‘ all fuch fliips as fhall be taken by any of as^i»yt 
^ ^ ^ The v olleOoi 

f* his maje(ly*s fliips of war, or by any private or other ©f Cudoms. 

fliip,” not adding J/ji/f of nvary which muft be intended 
therefore to comprehend other than mere hoftile cap- 
tures. And a fubjetl of a friendly power may be guilty 
of fuch a£ls of trading as to become liable to a feizure 
and condemnation of his property as prize in a general 
fenfe, and yet not as prize of war [n). Every prize 
therefore is not necefl'arily prize of war ; and the true 
conftrudHon of the word prize in thefe adls feems to be 
this, that it extends to all fliips condemned as fuch by 
the prize courts. But even if it is to be taken in its 
ftri£l fenfe, it may be inferred from what fell from Sir 
Grant in the cafe of the Amedie[b)^ where he held 
the trading in flaves as prima facie an offence againfl the 
law of nations, that in the court of appeals at leaft this 
would be confidered as a hoftile capture. At all events 
the parties making this application are the innocent pur- 
chafers under a condemnation as prize, and therefore 
entitled to the moft favourable conftrm^llon. 

Lord Ellenborough C. J. If the trading in flaves 
be an offence againfl: the law of nations, it does not 
therefore follow that it is an offence that would make 
the veflel fubje£b to hoftile capture. It would not of 
itfelf convert the trader into an enemy ; and therefore the 
authority of the cafe cited does not govern the prefent. • 

The authority given by the ftatute to regifter {hips taken 
and condemned, extends only to fliips taken and con- 

(fl) 1 Rd>, Aim. R. zio. Cafe of the Etnigheid. 4 Ih» 251. The Nayide. 

(h) I AB»n*s R. aji. 
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demned as lawful prize. I have no conception at prefent 
that the flatute meant to include any other than prize 
of war ; but if it were doubtful whether its proviiions 
fhould be extended to condemnations incurred on ac- 
count of the violation of a great political law of the 
ilate, I am fure that the Court would expcft the parties 
who call for its extraordinary iiiterpofition, and upon 
whom the onus lies, to remove thofe doubts before they 
acceded to the application. As the cafe now Hands, the 
certificate appears to have been irregularly granted j and 
the quefrion is whether we are to a 61 : upon a document 
fo granted. We cannot reafon as to what it might have 
been expedient for the legiflature to ena£i: ; they might, 
if it had feemed good to them, have allowed all (hips, 
for whatever caufe they were condemned, after purchafe 
by a Briti/h fubjeft, to have the benefit of regiftration 5 
but they have not fo enabled, but have limited the rc- 
giftry to fhips condemned as prize ; and it does not be- 
come me to fay that where a limited authority is given 
by the legiflature, that authority may be extended : and I 
think that to grant this rule would in effeQ be extending 
that authority. 

Grose J. words condemned as lawful prize 

apply only rr veflels taken jure belli, and not as in this 
cafe to a veflel condemned for violating the provifions of 
an a(^^ of parliament. 

liE Blanc J. The quefiion is whether upon the dif- 
clofure now made, from the papers before the Court, of 
the real nature of the tranfa£lion, we are authorifed to 
grant a mandamus to the colle£for and comptroller of 
the cufloms to regifter this fhip. The a^l fays that 

** no 
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“ no (hip or vcfTel foreign built (except fuch (hips or 
veflels as have been or ftiall hereafter be taken by any 
of his majelty’s Ihips or veffels of war, or by any private 
or other {hip or veflTel, and condemned as lawful prize 
in any court of admiralty,) fliall be entitled to the privi- 
leges of a Brityh Ihip,” &c. It is in this refpe£t a re- 
ftraining not an enlarging (latutc ; and the quellion is 
whether this {hip be within the exception. Now it ap- 
pears by the fentence that {he was taken as being em- 
ployed in carrying on the African Have trade, in violation 
of the laws of this country, and condemned on that account. 
But it is faid that by the certificate of condemnation re- 
quired byyi 25. it appears {he was condemned as lawful 
prize, and that is fufiicient. But the a6f does not make 
the certificate of the Judge final and complete evidence of 
the caufe of condemnation of the fhip ) and if this Court 
fee that llie was condemned for a breach of a revenue 
law, they will not give fuch a conclufive efFe£f to the 
certificate as to {hut out from their view the real caufe 
of her condemnation : and I believe it has not yet 
been decided that a Ihip, for violating a revenue law, is 
the obje£l; of condemnation as lawful prize. This {hip 
therefore is clearly not brought within the exception in 
the regiftry a< 3 :, and we fhould be doing injuftice in com* 
pelling the commilTioners to grant regiftry. 

Per Curiam^ Rule difeharged. 
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CASES IN EASTER TERM 


The King, on the Profecution of Sir Arthur 
Chichester, againji Incledon. 

JN April 1809 the defendant was indi£ted at the quarter 
felTions for the county of Devon for obftru6ting a 
public road, which indidfment was removed by certiorari 
at his inftance, and tried at the Lent aflizes i8io, and a 
vcrdi£l: found for the crown. Judgment was given in 
the following Michaelmas term, and the defendant fined 
6s. Sd. and his recognizance difeharged. In Michaelmas 
term la ft a fide bar rule having been obtained for taxing the 
cofts to be paid by the defendant to the profecutor j Harris 
in the following term obtained a rule iiifi for difeharging 
that rule, on the ground that Sir A. Chichcjler was neither 
the profecutor nor party grieved within the meaning 
of ftat. 5 & 6 W. & M. f. I i.yi 3. ; in fiipport of which 
the affidavits ftated, that the defendant about i8 years 
ago, at which time Sir A. Chichejler was an infant, 
purchafed the property through which the rdad in 
queftion paflbd, which had been fhut up ever fince the 
purchafo until the lndi£lment was preferred. That be- 
fore that time Sir.^. Chichejler never ufed the road in 
queftion. That on the death of Sir John Chichejler y his 
immediate anceftor, in Sept. 1 808, a fliort time before the 
indictment was preferred. Sir Arthur became poflelTed of 
his property. Application was then made by his fteward 
to the defendant to open the road, which he declined 
doing, until the right was tried ; in the mean time, how- 
ever, he gave permiflion to Sir Arthur or his fervants to 
pafs through that part of his eftate. That in a converfa- 
tion ’ between Sir Arthur and the defendant, he told the 
defendant that he knew nothing about the road ; that he 


was 
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was a young man juil come to his eftate ; that his attor- 
ney had told him he had a right to the road, and that he 
ought to maintain his right, but as to himfelf he did not 
care about it. That fince the road had been declared to 
be a public road and thrown open, meither Sir Arthur 
nor his fervants had ever ufed it \ and that it never could 
have been advantageous to him to ufe it, as there were 
better and more commodious roads for the enjoyment of 
his ellate. It was ftated alfo, that foon after Sir Arthur 
came to his eftate an auftion was held for the iale of 
fomc timber in the woods belonging to him ; that one of 
the conditions of fale was, that the timber flioiild be con- 
veyed over the road in queftion \ ' but feveral of the 
bidders declared that as there were other more commo- 
dious and convenient roads than that, they would not bid 
at fuch auction until that condition was withdrawn. It 
was alfo fworn, that the opening this road would pro- 
bably be detrimental to the eftate of Sir Arthur^ by fub- 
je£ting the fame to confiderable trefpafles. The name of Sir 
A, C. did not appear on the back of the iiidi£l:ment. 'rhe 
rule was oppofed upon the following grounds ns difclofed 
by affidavit : that for feveral years previous to the ob- 
ftru^Iion by the defendant the road in queftion had been 
ufed as a public road 9 that it was more convenient than 
the other roads from Sir A» ChicheJ}er\ woods, being 
nearly on level ground, whereas the other roads paifed 
over high and fteep hills. It was admitted, however, 
that the road had not been ufed fmee it was thrown open, 
in confequence of the profecution ; but that was ac- 
counted for by its not being in a proper ftate of repair. 
It was further ftated, that on the 20th of March 1 809 
feveral perfons were employed in conveying materials to 
yepair a weir of Sir Arthur^ and that they were obliged 

to 
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to go a circuitous route in confequence of the obftruc- 
tion in this road 5 whereby Sir Arthur was put to an ad- 
ditional expence, the workmen being paid by the day. 
The attorney for Sir Arthur fwore that the defendant had 
been indi£ted at the foie inftance and expcnce of Sir 
Arthur : but there was not any affidavit by Sir Arthur 
himfelf. 


Cajberdy who Ihewcd caufe, contended that it fuffi- 
ciently appeared under thefe circumftances that Sir^, 
Chichejier was both profecutor and party grieved, fo as to 
entitle him to the cofts. With refpeffc to his being the 
profecutor, it appears that the profecution was carried on 
at his inftance and expence 5 and the circumftance of his 
name not appearing on the back of the indieftment will 
not prevent his being fo confidered, according to the 
opinion of Buller J. in Rex v. Sharpuefs (<■/). As to his 
being the party grieved, that was Ihcwn by his being 
obliged to take a circuitous route and incur additional 
expcnce in confequence of the obftru^ion (^). 

Jekyll and Harris contra, did not rely on the name 
not appearing on the back of the indidlment ; but con- 
tended that after a lapfe of two years from the time when 
judgment was pronounced and the recognizance of the 
defendant difeharged, the party who came to the court 
for cofts was bound to (hew himfelf clearly within tlie 
ftatute. That has not been done in this inftance ; for it 
is only left to be inferred that he is the profecutor from 
the profecution having been inftituted at his inftance and 
expence : and even that fad^ is not fworn to by the party 

<fl) %r.R, 4S. (>) 7 r. R. 33. Rex T. tVilliamfon* 

himfelf. 
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hlinrelf> which it ought to have beeD> but by his attorney 
only. Then there is no peculiar grievance ftated as 
arifing to him any more than to any other individual who 
might chance to be prevented going that way, viz. that 
he was obliged to go another. Befides, there is no cafe 
where the Court has allowed cods after the recognizance 
has been difcharged ; and in R^x v. SBarpnefs, Buller J. 
faid that this adl of parliament had always been conitrued 
as ftri^lly as pollible. 

Lord Elleneorough C. J. The quellion is, whether 
Sir A, Chichejler is the profecutor of this indi£lment*, and 
if fo, whether he is the party grieved. Under the circum* 
(lances of this cafe, conddering that he was a minor when 
the obftru£iion firft commenced, that his name was not 
on the back of the indictment, and that he was only fo 
far a party to the profecution inafmuch as he defrayed 
the expences ; conddering alfo that the application for 
cofts has been delayed for two years beyond the time 
when it would more properly have come before us, it 
might have been dtting that Sir A, Chichejler (hould have 
come forward himfelf and depofed to the faCl of his being 
the profecutor; although I own the inclination of my 
opinion upon this point is, that he Hood in the dtuation 
of profecutor. But then the quelbion Bill remains, whe- 
ther he is the party grieved. The endeavour of Sir A* 
Chichejler to have the timber conveyed along the road in 
queftion, was rather the aCl of a party grieving than of 
one aggrieved ; for it appears not to have been approved 
of by any of the bidders, and was probably planned with 
a different view than that of their accommodation. I 
admit indeed that with refpeCl to the public there ha» 
been an ufurpation by the defendant ; but that is not 

enough 
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enough to conftitute a profecutor the party grieved ; theta 
muft be 2 lfo fame fpecial and peculiar injury accruing 
to him from the obftruftion, befides that which a(Fefl$ 
all the fubjcfts in common with him. The a£t of parlia- 
ment applies as well to indiQments for riots, forcible 
entry, aflault and battery, and other mifdemeanors, as to 
an indi£f ment in this form ; in many of which the offence 
itfelf is of a perfonal and private nature, although in its 
confcquenccs it concerns the public, and is therefore the 
obje£l of public profecution. In thofe cafes the offence 
itfelf defignates the party grieved ; but in this there is 
nothing in its nature which preflcs more upon one indi- 
vidual than another. Then looking to thefe affidavits, 1 
am anxious to find fome peculiar grievance ftated prior 
to the indidment to fatisfy me that the party is within 
the meaning of this a£f the party grieved j but I am un- 
able fo to find : and the profecutor feeras for a long time 
to have fo confidered it ; for he lies by for two years after 
the judgment pronounced before he makes this applica- 
tion. Under thefe circumflances therefore I think the 
Court exercifes a found diferetion in dire£ling that the 
rule for difeharging the fide bar rule muft be made 
abfolute. 


Grose J. It does not appear from the affidavits tliat 
Sir A, Chichejier ever confidered himfelf tlie party grieved 
originally ; what the attorney might have done I can- 
not fay. The cafe is not brought within the of 
parliament. 

Curiam^ Rule abfolute (a). 


(«) See 1 6 MaJ}, 194, jp. v. Dfuifnaf. 
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defendant was tried at the lail aflizcs for the 
county palatine of Lancajlevy before Le Blanc 
a libel againtl Robert Kirkpatrick, The indiiltmcrir charged 
that the defendant intending to excite difeontent and dii- 
afFe£lion in the liege fubje^ts againft tlie adminiftraiion 
of the government in the colle£l:ion of the revenue, and to 
traduce and vilify Kirkpatrichy being an infpe(Tor generrd 
of taxes at Liverpooly appointed under 48 G. 3. ^.141. and 
to bring him into hatred, &c. in the execution of his duty as 
fuch infpe£lor, &c. did print and publifii a malicious libel 
of and concerning him being fuch infpe^for, and his con- 
du 61 : in the execution of his office, in the form of a re- 
port of a fpeech purporting to have been made by the 
defendant in the Houfe of Commons, containing, amongft 
other things, &c. The libel was then fet forth, and im- 
puted to Kirkpatrick that he was to be an informer or ac- 
cufer againll his neighbours and fellow townfmen, for 
having their lands aflefled below their real value ; and 
that a great annuity was to be his recompence, for under- 
taking to ferew up their afleffinents to the extent of his 
own imagination y and that this had been carried into 
efteff. At the trial it appeared that the paflages which 
conftituted the fubje£f of the charge, were contained in 
a fpeech delivered by the defendant, who was a member 
of the Houfe of Commons, in his place in that Houfe 
upon a debate refpc£i:ing the India Company’s affairs. 
An incorrect report of what he had there faid having ap- 
peared m^^Liverpool and other newfpapers,thc defendant 
fent what wai admitted by the counfelfor the profecution 
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to be a corre^ report of his fpeech, to the editor of the 
Liverpool paper, with a requeft that he would publifh it 
in his newfpaperj which he accordingly did. Upon 
this evidence the counfcl for the defendant fubmitted to 
the learned Judge that there was no queftion to go to the 
jury, ift, There was not any proof of malice fo as to 
conftitute the publication libellous on that account : and, 
2dly, as privilege of fpeech in parliament was allowed to 
every member of parliament ; in like manner alfo he was 
privileged in publifhing a corre£^ account of his fpeech 
in parliament. The learned Judge was of opinion that 
it was not neccflary to prove malice, but it might be in- 
ferred from the publication itfelf : and upon the authority 
of the cafe of Rex v. Lord Abingdon {a) he held that a 
member of parliament is anfwerablc for publifhing what 
he has delivered as his fpeech in parliament, if it contain 
defamatory matter; and that queftionhe left to the jury, 
dating to them that they were to look both to the matter 
and manner of the publication in order to decide whe- 
ther it was libellous or not. The jury found the defend- 
ant guilty. 

Brougham moved for a new trial on the ground of a 
mifdireftion of the learned Judge. He contended that 
Rex v. Lord Abingdon had been fuppofed to carry the law 
farther than it really did. In that cafe, according to a 
MS. note which had been furnifhed him of what paifed 
at the trial, and which in fome refpedls was more, full 
than what appeared by the report, it was proved that the 
profecutor was the defendant’s attorney, and that the de- 
fendant having had a quarrel with him went to the Houfs 

(«) I Ejf, N, P. c. aa6. 
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of Lords, accufed him of unprofefllonal and difhoneft 
pratf^ices, and in order to have a handle for publiihing 
the libel, gave notice of his intention to introduce a bill 
into parliament ; and afterwards publiihed the libel at 
his own expence. That cafe therefore afforded ftrong 
evidence to (hew that the whole was founded in malice i 
and to juftify what Lord Kenyon C. J. faid, that a member 
of parliament had no right to make his fpeech a vehicle 
of Hander; and thus the publiftier might well be held re- 
fponfible in that cafe, and yet not in the prefent : for his 
Lordfliip emphatically added, that in order to conffitute 
a libel the mind muff be in fault, and {hew a malicious 
intent to defame. Now here, there is not only no proof 
of any malicious intent, but the inference alfo is rebutted 
by the occaHon of the publication ; which was not made 
a vehicle of Hander, but was for a bona fide purpofe of 
corrc 61 ing mifreprefentation touching a matter which had 
paffed in parliament ; and therefore although it may inci- 
dentally contain rcfledlions againft an individual, the 
publiftier is not refponfiblc.' In Lake v. King (a) it was 
held, that an a<ffion would not lie for printing a petition 
to parliament and delivering it to the members, it being 
agreeable to the courfe and proceedings in parliament : 
and in Rex v. Wright (i), (which occurred fome years 
after Rex v. Lord Abingdon^) a criminal information was 
refufed for publiihing the report of a feieft committee of' 
the Houfc of Commons, which contained a paragraph 
charging an individual with having views hoftile to the 
government : and the Court refufed it on this ground, 
viz. that the publication was a true copy of the report, 
which was a proceeding in parliament; and Lord JTff/iyowC.J. 
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faid) that it was impoflTible to admit, what was aflumed as 
the foundation of that application, that the proceedings of 
either houfe of parliament were libellous. And Lawrence] . 
adverted to the diiliiuStion in Waterfield v. Bijhop of Chi- 
chejler (a), that the charge there was that the plaintilFhad 
not publifhed a true account ; and that the Court de- 
clared fuch falle account a libel : and he alluded alfo to 
Curry v. Walter (^), where Eyre C. J. held that the pub- 
lifliing in a newfpaper a fpeech delivered by a counfel 
upon a motion made in this court was not a libel j it 
being a true account of what pafled in a court of juftice : 
and Lawrence J. added, that although the publication of 
fuch proceedings might be difadvantageous to the indivi- 
dual concerned, yet it was of vaft importance to the 
public that they ftiould be known. The fame rcafons (as 
was faid) apply alfo to proceedings in parliament : in- 
deed, according to 4//^^. 23., recognized by Bayley], 
in Burdett r. Ahhot (r), the Houfe of Commons is 
a court of judicature. The cafe therefore of Kex v. 
Wright is decifive of the prefent : there is only this dif- 
ference, that there it was a publication of the report of a 
committee of the Houfe of Commons ; here it is that of 
the fpeech of a member of that Houfe *, but both are 
equally proceedings of that Houfe : and it was held in 
that cafe that to publilh a correft account of fuch 
proceedings is not libellous. Only it mull be faither ob- 
ferved in favour of the defendant in this cafe, that he had 
an intereft in the publication which the defendant in Rex 
V. Wright had not; and which alfo diftinguilhes it from 
Rtu V. Lord Abingdon : for he liad an intevefl as a mem- 

(a) a Mod. 11 8. (h) x £«/. If Pull (t) 14 IJ9/ 

ber 



5K THE Fifty-third Year of GEORGE III. 


277 


I>cr of the Houfe of Commons, the rcprefentative body. 
In defending himfelf before his conllitucnts againft 
mifreprefentation j and as ho ferves for tlie whole realm 
when he is returned to parliament, and not merely for 
the body of cle^lovs who r^urn him (//), fuch d{?foncc of 
himfelf may be as general. And in the Commons jour- 
nals (b) will be found many refolutitjns againil printers 
and newip.ipers publifliing the fpi'c^eln.'s ot m<^mhers 
reporvs (d committees in that Jlfjui ', l^m: Jione .igainft a 
mem!)' r ij.'ml jil i'o doing. 'J'tac general rule tl;e:i to be 
collected from theie .rnd other c;iica wlvdi are analo- 
gous fc) ieem.s to be this, that altliough the publication 
of a matter may be injur-ous to the cliarnc'-fer of an iii- 
divitiuai ', yet it done bona fide, by a party wlio ]r.is mi 
interelt in the matter j or who is warranted by the occa- 
iioii ; in citlier cafe it will be juliilied. Here both 
thofe circumltances concurred to juflify the defendant. 
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Lord Eli-iinuorough C. J. If any doubt beioiigcd to 
this queftion, I fliould be moft anxious to grant a rule to 
Ihew caufc, in order to have the grounds of doubt more 
fully difeufled and fettled. But as I cannot find any thing 
on which to found even a color for argument, except 
what arifes from an extravagant conftruftion put 00 a par- 
ticular cxprellion of Lord Kenyon in the cafe of Rex v. 
Wrighty it would be to excite doubts, and not to fettle 
them, if we were tqi grant the rule. What Lord Kenyon 
there faid was this, “ That it was impoflible to admit 
that the proceeding of either of the Houfes of parliament 


(fl) 4 /»(/?. 1 4- 1 A Comm. '59* 

(^) 6 />?. 1640, n /'Vi. 1695. a 6 Feh. 177.2. 

(c) 4 Efp. N. r. C. 191, Dslany y.^ones. i T. R. in. fVeatherJim 
V, HaivYim. 
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was a libel ; and yet that was to be taken as the founda- 
tion of the application made in that cafe.” I will not 
here wait to confider whether that could be ftri£l:ly called 
a proceeding in parliament. What was printed for the 
ufe of the members was cert^nly a privileged publication j 
but I am not prepared to fay that to circulate a copy of 
that which was publilhed for the ufe of the members, if 
it contained matter of an injurious tendency to the cha- 
rafter of an individual, was legitimate and could not be 
made the ground of profecution. I fhould hefitate to 
pronounce it a proceeding in parliament in the terms 
given to fome of the judges In that cafe. But it is not 
neceflary to fay whether that be fo or not ; becaufe this 
does not range itfelf within the principle of that cafe. 
How can this be confidered as a proceeding of the Com- 
mons houfe of parliament ? A member of that houfe 
has fpoken what he thought material, and wliat he was 
at liberty to fpoak m his character as a membe r of that 
houfe. So far he was privileged : but he has not flopped 
there ; but unauthorized by the houfe, has chofen to pub- 
lifli an account of that fpeech in what he has pleafed to 
call a more corrected form 5 and in that publication has 
thrown out refledbions injurious to the character of an 
individual. The only queftion is whether the occafion 
of that publication rebuts the inference of malice arifing 
from the matter of it. Has he a right to reiterate thefe 
reflections to the public ; and to addrefs them as an 
oratio ad populum in order to explain Lis conduCl to his 
conflituents ? There is no cafe in praCtice, nor I believe 
any propofition laid down by the beft text writers upon 
the fubject, that tends to fuch a conclufion. The cafe of 
Rex v. Wright indeed determined that a proceeding in 
parliament could not be deemed libellous ; but that docs 
not warrant a publication of it in every newfpaper, as 
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was held in Rex v. Lord Abingdon. As to Curry v. 

alter^ it is not nccoITary for the prefent purpofe to dif- 
cufs that cafe ; whenever it becomes neceflary, I (hall 
fay that the doctrine there laid down mull be underftood 
with very great limitations j and fiiall never fully aflent 
to the unqualified terms attributed in the report of that 
cafe to Eyre C. J. In the prefent cafe the quellion was 
loft to the jury whether the publicallon was libellous, 
taking into their confideration all the circunillanccs ; and 
nothin? was fuhtracled from their confideration. The 

O 

jury have found that it was; and I can fee no ground 
for drawing the fubje£l again into diicuflion, in order to 
excite doubts which do not at prefent exHl. In Lake v. 
King the judgment of Lord Hale and of the other Judges 
was founded upon this point, viz. that it was the order 
and courfe of proceedings in parliament to print and de- 
liver copies, of which the Court ought to take judicial 
notice. In order therefore to bring this cafe within tlie 
rule i.n Lake v. Ki/ig, we ought to find that it is the ortler 
and courfc of proceedings in parliament, that members 
fliould print their own fpceches ; and that this Court 
will take judicial notice of fuch a courfe of proceeding. 
The very llatement of the propofition Ihews it to be uiv- 
tenable. It is therefore neither within Lake v. King nor 
Rex V. JVright’i giving to that caie its fullefi; cifetSl ; and 
even if it were, perhaps the Court would lay down the 
doflrlne with fomewhat more limitation than is to be 
found in that cafe. 


1813. 
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Grose J. I am not difpofed to find any fault either 
with the dire£lion of the learned Judge or the finding of 
the jury. In Rex v. Lord Abingdon the fan>e arguments 
which have been addrefled to the Court to-day were 
• U 2 fully 
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fully confidered by Lord Kenyon* It was competent to 
the jury to ffld the defendant guilty, if upon confider- 
ation of all the circumftances, they deemed the publica<* 
tion malicious. 


m 

Bayley J. If the cafe admitted of any doubt I fhould 
be defirous of granting a rule. But the cafe is without 
difficulty. A member of parliament has undoubtedly 
the privilege /or the purpofe of producing parliamentary 
effeef to fpeak in parliament boldly and clearly what he 
thinks conducive to that end. He may even for that 
purpofe, if he thinks it right, call imputations in parlia- 
ment againil the character of any individual *, and ftill he 
will be protected. But if he is to be at liberty to circu- 
late thofc imputations elfewhere, the evil would be very 
extenfive. No member therefore is at liberty fo to do. 
In Lake v. King fuch was the impreffion of the lawyers 
of that day. There the defendant did not juftify the 
printing and delivering the petition to divers fubje£ls, &c. 
generally, but to divers fubjedls being members of tlic 
committee appointed by the Commons ; and fuch publi- 
cation was held juftifiablc, becaufe it was according to 
the order of proceedings of parliament and their com- 
mittees. But it is not contended to-day that it is ac* 
cording to the courfe and order of parliament for mem- 
bers to communicate tlicir fpccches to the printers of 
newfpapers, in order to give them to the world in 3 
more corre£Ied form. If any mifreprefentation refpe^f- 
ing them Ihould go forth, there is a courfe perfectly fa- 
miliar to all members, by which fuch mifreprefentation 
may be fet right, viz. by complaining to the Houfe of 
the mifreprefentation, and having the author of it at the 
bar to aafwer to fuch complaint: therefore if is not 

16 necefiary 
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neceflarjr for the purpofe of corre«Sling the mlfreprefcn- 
tation that a member fliould be the publiflier of his o\^n 
fpeech. It h/s been argued that the proceedings of 
courts of juftice arc open to publication. Againfl: that 
as an unqualified propofition I enter my protell. Suppofe 
an indii^fment for blafphemy, or a Inal wliore indecent 
evidence was nccefTiirily introduced, would every one be 
at liberty to poifon the minds of the public by circulat- 
ing tliat which for the purpofes of jiillice the court is 
bound to hear ? 1 fliould tliirtk not : and it is not true 
therefore that in all inftances the proceedings of a coevt 
of jiifticc may be publilbed. Again it may be faid tl>at 
counfcl have a right, in purfuance of their inllrmflion.s, 
and whilll the caule is going on, to endeavour to pro- 
duce an elfcip: by making fuch obfervations on the credit 
and charadler of parties and their witnefles, as fome- 
times when the caufe is over perhaps they are forry for. 
But iiave they therefore, or any other perfon who hears 
them, a right afterwards to publifli thofe obfervations. 
I have no hefitatioii in faying that when the occafion 
ccafcd, the right alfo would ceafe, and that it would be 
no juflificatiou to plead that fuch a publication was a 
tranfeript of the counfers fpeech. So here I think the 
occafion did not juflify the publication. The ground 
of the argument therefore fails, and I fee no reafon for 
difturbing the vcrdicfl:. 

Le Blanc J. As this indiffment was tried before mc» 
I was unwilling to give any opinion until I heard thofe 
of my Lord and my brethren : but now that I have fo 
done, I defire to exprefs my entire concurrence in thofe 
opinions. It has been correclly ftated by the loariicd 
counfeJ, that at the trial I overruled the objedion taken 
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by way of anfwer to this indidment, viz. that this was 
3 correiSl reprefentation of the fpecch delivered by the 
defendant in parliament. 1 did over-rule it ; and faid 
that Hill it was a queftion for the jury whether the fub- 
jecKmatter was libellous. The learned counfcl then 
addrefl'ed the jury, and I ftated to them the view in 
which the cafe ftruck my mind, ainl told them that they 
were to confidcr whether the publication tended to de- 
fame the profccutor ; that I was of opinion it did ; flill, 
however, leaving the queftion to them. I furtlier ftated 
to them that where the publication is deftimatory, the 
law infers malice, unlefs any thing can be drawn from 
the circumftances attending the publication to rebut that 
inference ; and I left it to them to fay whether the cir- 
cumftanccs of this cafe did rebut that inferencp ; adding, 
that in point of law, the circumllancc of its being a 
publication of a fpecch delivered by a member of the 
Koufc of Commons did not rebut it. As to the right 
of a member of parliament to fpeak in parliament what 
is defamatory to the chara(Stcr of another, that fitting in 
a court of juftice wc were not at liberty to inquire into 
that ; becaufe every member had privilege of fpeech in 
parliament : but when he publifticd his fpeech to the 
world, it then became the fubje^f of common law jurif- 
di^lion ; and the circumftance of its being accurate, or 
intended to correcl a mifreprefentation, would not the 
lefs make him amenable to the common law in refpe£l: 
of the publication. If any thing had fince occurred in 
the courfe of this argument to induce me to change the 
opinion I entertained and pronounced at the trial, I 
IhouM have been open to conviction, and thought it 
right to fend the cafe down again for farther confidera- 
tion ; but it is my duty, after I have heard what has fallen 

from 
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from the Colirt, to fay that I ftill continue of the fame 
opinion. 

Rule refufed. 

The defendant was on a fubfequent day in this term 
brought up to receive the judgment of the Court, and a 
fine impofed of loo/. 


Morris aznhifl Lord Cochrane*. 

^^^CTION by the bailiff of IVeJlininJltr againlt the 
defendant, one of the canditlates at the laft elec- 
tion of members to ferve for that city in parliament, 
to recover* ^lic expences of the huflings. The de- 
fendant let judgment go by default. Upon the exe- 
cution of the writ of inquiry, the plaintiff con- 
tended that he was entitled to recover againfl the de- 
fendant the whole amount of the expences, inafmuch 
as by 5 I G. 3. r. 1 26. the candidates were made jointly 
liable *, and therefore the defendant, not having pleaded 
in abatement that the other candidate (lioultl have been 
joined, was liable for the whole. The underflicrilf ruled 
upon the conftru£l:ion of tlie adf of parliament, that the 
defendant was only liable for a moiety of the expences 5 
which the jury accordingly gave. 

Richardfon moved to fet afide the execution of the 
writ of inquiry, upon the ground that the underfheriff 
had mifconflrued the a£l:. The 5 1 G. 3. r.126., after 
reciting the 1 8 G. 2. c. 1 8. touching the cle£tions of 
knights of the fliire, profeffes to make provifion for de- 
fraying the expences of the huftings at Wejlminjhr^ by 
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GXtenillng to it tlie provlfions of the recited a<ff, and thert 
it ciiaf is, in confoniiity with that llatute, that the bailiff 
ihcil] cjecf huftings at tlie expense of the “ canduhitc 
cr candidates” generally : which words create a joint 
Jiabihly in the candidates. And it is obfervahle that 

4 

where the iegillaturc intended to make th-.: ii doiliiy iepsi- 
rate, it has lb exprclled it ; as in 3^ G. 3. r. 73. j'. 6 . 
(for credhing booths for adinini'lenng the oaiJis,) the 
words are “ the cxpcucos ot \vi;jcii booths ihali be de- 
frayed by the caii'hdatcs in tqual prop'^ tions.^* 


Lord Ls .MLNBORouGH C. J. Tlicro is no pretence’ for 
faying that the candidates arc to he coufidcrcd as Jointly 
liable ort account ol their having a joint iiiterell ; for 
they arc in . point of intcrelL the molt adverJe parties in 
the world. Then th.c quellion is whether the words of 
the a£f render them jointly liable. I think the adl means 
only that the whole expenccs arc to be defrayed amongfl: 
tijc candidates ; and if lo, they are liable in their fcvcral 
proportions. 

Per Curtamy Rule refufed. 


againjl Moor. 

/^CTION for words imputing to the plaintiff unna- 
tural pradlices. "^fhe declaration alleged in the 
ufual form that the plaintilF was of good fame, &c., and 
had not ever been guilty, or until the time of committing 
the faid grievance, by the defendant, been fufpedted to 

U2UU1 aiicgiil 

of oooil fame, &c., the defendant niay, upon crori.'examination, p.fk the plaintWF’s witnefs 
whether he had not heard reports in the ncighboiiihood lliat tho pUintitr had been 
guilty of fnnilar prafticcs, in older to diininith the damages. 
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have heen guilty of the crimes, offences, and mifeonduft 1^13. 
therein ihated to have been laid to his charge, or any ‘ 
other fuch detcftablc crime j by means of which the agahft 
plaintiff, before the committing the faid grievance, had 
defervedly obtained the good opinion a;ul credit. of all 
his neighbours and other good fubje^ts, to whom ho was 
in any wife known. The declaration then let fortli the 
words which imputed a fpecific charge of having com- 
mitted the offence at the plaintilFs houfe, and concluded 
with alleging the ufual gravamen, that by means thereof 
the plaintiff was greatly injured in his fame, infomuch 
that divers of his neighbours have on occalion of the 
fper.king and committing the grievances fufpc£led and 
flill do fufpe^l him to be a perfoii guilty of unnatural 
practices. 

At the trial before CroJ? J., at the laft aflizes for 
Norfolk, the witnefo who provedi the words, was afked 
upon crofs-cxaminallon, v/iicflier he hatl not heard re- 
ports in the neiglibourhc'od that the jjlaintiff had been 
guilty of fimilar pvac^liccs, to wliicJi queflion the 
plaintiff's counfel objected as not being admiflible : but 
the learned Judge admitted it upon the authority of the 
Earl of l.e'hferv. IP^alitr (a), before Mansfield C. J., 
and faid that it was evidence to contradi<fl the plaintiff’s 
allegation that he was of good fame, and that the fpeak- 
ing of the words occafioned the injury to it. Upon this 
the plaintiff's counfel fubmitted to a iionfuit. 

Mellon Serjt. moved to fet it alide, on the ground that 
this evidence wfis improperly received, to contradi£l that 
which was matter of inducement only and immaterial, 

(</) % Camp. JV.i*. C. aji. 

and 
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and which the plaintiff was not bound to prove. [Lord 
Ellenbcroiigb C. J. The evidence was, I fuppofe, re- 
ceived in diminution of the damages, as in the cafe 
cited, and not in bar : but the plaintiff rather than en- 
counter its effe£l chofe to be nonfuited.] It was under- 
ftood by the plaintiff that the evidence was admitted 
in bar to the adlivon, and therefore he w'as nonfuited. 

Lord Ellenborougii C. J. It certainly mufl have 
been received in mitigation of damages only, for iip<'n 
looking at the Earl of Ee 'ictjler v. Waller^ I find it was fo 
received in that cafe. And ceitainly a perfon of dif- 
paraged fame is not entitled to the fame meafurc of da- 
mages with one whofc character is unblemilhcd : and it 
is competent to fliew tliat by evidence. Eut the plaintifj’ 
made his election to he noiifuited, inflead of meeting the 
evidence ; and this iionfuit is aot a bar to anotlicr action. 
J think therefore a rule ought not to be granted. 

Grose J. I read the cafe of the Earl of Lelajlcr v, 
Walter^ at the trial, and meant to a6b in conformity 
v/ith what Mansfield C. J. had ruled in that cafe. The 
plaintiff chofe to be nonfuited. 

Bayley j. It was certainly evidence in mitigation of 
damages. 

Per Curiam^ Rule refufed («). 

(.:) \\\ Snij-ii'dan Sr.'.iihy Devon J,c"i aflTzes, loii, Tvhich was an 
aOion againtt the defendant for f.ijing “ iiat he had heard that the 
jiiaintifF had been guilty of unnatural practices;” to which the defciulant 
pleaded a jullification, that he had been lb guilty with divers perfons, 
naming them. C.btnnhre J. would not permit the witnefs, who proved 
the wouisto be allied on ctols>cxaminatiun, whether reports concerning 
the plaintiti', li'c!\ a^. the defendant (fated he liad heard, had not gone 
abjoad. 'I'be cafe of the Earl of Lcicejler v. IValtet was cited, but the 
learned Judge held that it did not govern the cafe then before him, 
where the defendant by his plea had put the ifluc upon the truth of 
the charge imputed. 


1813- 



agaittjt 

Moon, 
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1813, 


Hall againjl Smith, 


Saturday^ 
May 8th. 


A CTION for flamlcr. The firft count of the de- ‘'^here the 

Jr\, ^ _ plaintiff de- 

claration ftatcd that long before the time of fpeak- dared that he 

iiig and publiftiing the words the plaintiff had been a wooKlaplc^ at 

woolftapler, to wit, at a certain town called Cirencejler ,* was a b!cweTat 

and alfo before and at the time of fpeaking and pub- tim defendant 

lifhing the words was, and thence hath been, and ftill is a fpokcofhim 
® ^ ^ as fuch trader 

brewer, and as fuch was acquiring great gains, to wit, at th- i'e words : 

, rr., , r . - 1- ■ "r • 1 r r “ Mr. //. (the 

Oxford, That defendant intending to caule it to be fuf- pia’.nfiff) and 
pecked that the plaintiff had been a bankrupt and was a 
perfon in infolvent circumflances, fpokc of and concern- 

A at L»iV€Hc€jtcir^ 

ing the plainlifT ns fuch trader as aforefaid, and of and and gave no 
° ^ evidence of hi? 

concerning one Brookes, the following words, “ Mr. Hall having Ken a 

and Mr. Brookes have both been bankrupts, Mr. Hall at burinly '^hat 

Cirencejler f See, The fecond count alleged the words to anT* 

have been fpoken of and concerning tlie plaintiff in his ^he 

' words Ipoken 

former traile of a woolflaplcr; and the third of and con- to have been 

tliefe. He was 

cerning the plaintiff in his trade of a brewer. At the a bankrupt at 

trial before Bayley J., at the laft a ffizes, the plaintiff Held ihlt’t^is 

gave no evidence of his having been a woo-flapler, but {llctllegaiion' 

proved that he was a brewer at Oxford ; and that the words 

■* were fpoken of 

words fpoken of him by the defendant were thefe ; him in his trade 

. 1 • r^i n n ' • of a bi ewer. 

He was a bankrupt at Ctrcncejicr, m Oloucejierjhire, in for a trader at 

the liquor trade, or wines or fpirits. It was obje£fed f’l^ntniptat 

that this proof did hot fupport the allegation that the 

words were fpoken of the plaintiff in his trade of a 

brewer at Oxford, The learned Judge was of opinion 

that it was fubftantially proved ; the gravamen being 

this, that the defendant faid of the plaintiff, a brewer at 

Oxford, 
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tigainjl 

Smith. 


Soturiajt 
May 8th. 

Where the 
drawer of a 
foreign bill of 
exchange at the 
time of the 
drawing was 
in a loreigti 
country, but 
returnci home 
before it be- 
came due, 
at wJiich time 
it was dif- 
honoured and 
protcOed, but 
notice of the 
diflionour only, 
and not of the ] 
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Oxford^ that he \ras a bankrupt : but he gave the de- 
fendant liberty to move for a nonfuit. 

Abbott accordingly moved upon this objeftioii, con- 
tending that the words feemed to relate rather to his 
former trade at Cirencejlery which was not proved, than 
to that of a brewer, which v/as. 

Lord Ellenborough C. J. The place where the 
plaintiff is fbited to have become a bankrupt is imma- 
terial. He might have become bankrupt whilfl: a 
brewer at Oxford^ by an a£l: of bankruptcy committed at 
Cirencejler, The fubftance of the words is this, he was 
a bankrupt at Cirencejler : and fo he might be whilfl 
carrying on the trade of a brewer at Oxford. The decla- 
ration imports no more. 

Per Curiam, Rule ref u fed. 


Robins againft Gibson. 

'^HIS was an a£lion by the plaintiff as Indorfee againft 
the defendant as drawer of a foreign bill of ex- 
change. It appeared at the trial before Lord Ellen- 
hor&ugh C. J., at the Middlefx fittings, that the defen- 
dant drew the bill at Buenos Ayres, and previoufly to the 
time of its becoming due returned to this country. When 
the bill became due it was diflionourcd and duly pro- 
tefted •, and notice of the difhonour, but not of the 
bilfs having been protefted, was left at the defendant's 

uotefl, was left at the drawer’s houfe : Held that this was fafficient. 

hpufe- 
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houfe. His lord (hip held the notice fufHcienty and the 
plaintifF had a verdict. 

Puller moved for a new trial, upon the ground that 
this being a foreign bill, and as fudi requiring to be pro- 
tefted, a mere notice of the cUflionour left with the 
drawer, without the proteft, or at leaft a copy or notice 
of the proteft, was iiifufficient. He referred to what 
was laid down by Holt C. J., in Brough v. Parkim (a), 
viz. that the proteft on a foreign bill of exchange is 
part of the cuftom,’' and therefore it muft be commu- 
nicated to tlie party. If the defendant had remained 
abroad inftcad of returning to this country before the 
bill was due, there is no doubt that he mult have had the 
proteft. 

Lord EllenborouGh C. J. It did not appear that 
the defendant requefted to have the proteft, and it 
would be hazarding too much to leave ir. udthout fome 
requeft. He had due n?>tice of the faO: of ililhonour of 
the bill 5 and as the circunillances of parties alter, the 
rule refpc6ling notice alfo changes, according to the 
convenience of the cafe. if the party is :.i;road he 
cannot know of the fafl oi the bill’s having b.:en pro- 
tefted, except by having iicucf' of the Itfelf \ but 

if lie be at home it is eafy t'-'r him by mnhmg inquiry to 
afeertain that fa6f. 

Per Curiam^ Rule refufed (^). 

(j) * Ld. Ray. 993. 

(i) See 9, N. R, C. ill., CrmTifell t. Hynfan^ 


1813. 


Robins 

a^ainjt 

Gib so V. 
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Saturday^ 
May 8 th* 


Taylor and Another, AfTignecs of Walsh, a 
Bankrupt, agairiji Brewer and Others. 


Where a perfon A SSUMPSIT to recover a compcnfition for work 

performed V 

^vork for a done by the bankrupt. TJie defendants compofed 

committee, * r 1 r t , 

under a refo- a Committee lor the management of the fale of lottery 

into by them'^ tickets, and the bankrupt was employed in going back- 

f»rv^ce to^bc Wards and forwards upon their bufinefs. The plaintiffs 

founded their claim to compenfation on the following 

taken into con- refolution of the committee; 4th January 1810, at a 
^deration, and ^ 

fuch remiinera meeting, &c., prefcnt. Bre wery &c., Refolvcd, that 
rs°ihouirbe*^ any fervice to be rendered by Waljh fiiall, after the 

Held tha*t^i*n lottery be taken into confideraiioiiy and fuch remmu^ 

adion would ration be made as /hall be deemed rivht. Lord Ellens- 
not he to re- •' ® 

cover a rtootn- borourh C. J. was of opinion ac the trial, that under 
penfe for fuch 

work, the re- this refolution it was optional in the committee to remu- 

folution im- 111 ,• , 

porting that neratc the bankrupt or not, according as they fliould 

bj're* think right, and therefore nonfuited the plaintiffs. 


aflion would 
not lie to re- 
cover a reootn- 
penfe for fuch 
work, the re- 
folution im- 
porting that 
the committee 
were to judge 
whether any 
remuneration 
was due. 


Park moved to fet alide the nonfuit, on the ground 
that the bankrupt was entitled to fome rccompenfe ; 
inalmuch as an agreement with a perfon that he fhould 
do work, and fliould have what is right for it, did 
not Import that he fliould have nothing for his trouble 
if his employer fliould be fo minded, but that he fliould 
have a reafonable reward ; it fliould have been left 
therefore to the jury to confider what was reafonable, as 
was done in Peacock v. Peacock, (^a) 


(«) z Camp. N.P. C. 4 J. 


L«.‘rd 
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Lord Ellenborougii C. J. In that cafe the defen- 
dant exprcfsly told the plaintiff that he fliould have 
a jfhare in the bufinefs, leaving only unfcttled what 
particular fliare he was to have : but here, I own 
it {truck me, was an engagement accepted by the bank- 
rupt on no definite terms, but only in confidence tliat 
if his labour dcfcrvcd any thing he fliould be rccom- 
penfed for it by the defendants. This was throwing 
himfelf upon the mercy of tliofe with whom he con- 
tracted ; and the fame thing docs not unfrcqucntlv liap- 
pen in contraCts with feveral of the departments of 
government. 


Grose J. I coniidev tlie rcfoluiion to import that the 
committee were to judge whether any or what recom- 
penfe was right. 

Le Blanc J. It feems to me to be merely an en- 
gagement of honour. 

Bayley j. The fair meaning of the relbJutiOii is 
this, that it was to be in the breaft of the committee 
whether he was to have anything, and if any thing, then, 
how much. 
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1813. 
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agttinji 

£RIi:\YF.R. 


Rule refufeiL 
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1813. 


Saturday^ 
May 8 th. 


Aftion again H: 
the defendant, 
Occ\ipi‘ r of a 
farm in the 
twwnihip of 
JinvjTt Jioll.iitd, 
Ic. not letting 
out tithes. DC' 
fence, a faim 
modus; and the 
plaintilf IheweJ 
by furvey s and 
terriers that no 
modus •within 
the iowndiip 
was mentioned 
in them; again ft 
which the de- 
fendant proved 
by •witncllcs an 
uniform pay- 
ment of a lum 
certain in re- 
fptO of his te- 
uetnent for up- 
wards of 50 
yeara: Held 
that the plain- 
tiff might on 
erpfs-examina- 
tion alk thofe 
witnefles whe- 
ther other tene- 
ments in Down 
Holland did not 
pay a hmilar 
fum. 


Blundell, Clerk, and Thompson, againjt 

Howard. 

T)EBT by Blundell as rc£^:or of Halfall, and Thompfon 
as leflcc of a moiet y of the tithes, on flat. 2 Ednv. 6. 
agalnft the defentlant, occupier of a farm fituate in Down 
Hollandy (one of the live townfliips of which the parifli 
of Halfcdl confills) for not fetting out the tithe of hay 
and potatoes growing upon the faid farm. — Plea, the 
general ilfue. The defence was a modus of 4/., payable 
at Kajler annually in refpecl of all tithes arifing from the 
farm, except corn and horfe beans. 

A t the trial before Le Blanc J. at the laft Bancajler 
aHizes, the plaintifF (the redlor) did not rely merely on 
his common law-right to tithes in kind, as re£lor, but 
alfo produced documentary evidence ; viz. the general 
ecclefiaftical furvey 26 H. 8. •, the parliamentary furvey 
1658; and feveral terriers of the years 1696, 1709, 
1738, 1742, 1778, 1789. The furveys were filent as 
to any townlhip or farm modus, and the former men- 
tioned tithes as payable throughout the parifh, and the 
latter within the townlhip of Down Holland ,* and the ter- 
riers made no mention of any modus in this townlhip. 
On the part of the defendant feveral witnefles proved an 
uniform payment, for upwards of 50 years lall pad, in 
refpedl of the defendant’s eftate, of 4J. at Eajler an- 
nually in lieu of all tithes, except corn and horfe beans. 
Thcfc witneflTes were alkcd on crofs-exainination, “ Whe- 
ther other tenements in Down Holland did not pay a 
limilar fum ?” to which queftion tlie defendant’s counfcl 
objected, on the ground that the illUe being whether 

this 
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this particular tenement was under a modus, it was not 1813. 

competent to the plaintiffs to inquire whether other tone- ^ — 

^ * Blunhxi.l 

ments in the fame townlhip paid a fimilar fum, in order a^tuuji 
to derive from a queltion refpe£ting a collateral matter, 
an anfwcr which might he prejudicial to the point in ilTue ; 
but the learned Judge permitted the queftion to be put, 
and the witnefles having anfwered that other tenements 
in Do’iun Holland -AiiS. pay a fimilar fum, the counfel for 
the plaintiffs in his reply relied much on this circum- 
fiance as fhewing that this, with the other payments, was 
made as a portion of fame compofition pervading the 
townfhip, and not as a modus ; inafmuch as the furvey 
which mentioned the townfhip of Down Holland could 
not have been filent as to a modus fo general : and the 
plaintiffs obtained a verdict. 

Topping moved for a new trial, renewing his obje£lion 
to the admiflibility of the evidence. 

But the Court concurred in opinion with the learned 
Judge at the trial, 

Le Blanc J. The queftion was not put by the de- 
fendant with a view of fupporting the modus fet up by 
him ; but was put by the plaintiff's to ftiew that, coupled 
with the filcnce of the furvey as to any modus, co-exten- 
five with the towaftiip, this and the fimilar payments 
made in refpe£l of different tenements within the town- 
ihip were portions of a fum in grofs paid throughout 
the townfhip by way of compofition for tithe, and not 
as a modus, 

Batley J. I think the queftion was admiffible. The 
point in iffue was, whether there exifted a modus for a 
VoL. I. X par- 
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1813. 


Bl>VNDEIlt< 

agaiuft 

Howard. 


particular farm. The furveys (hewed that there was not 
any modus co-extenfive with the townlhip, or applicable 
to this farm ; but an uniform payment was proved to 
have exifted for a number of years, and the doubt was 
whether this were an ancient payment or a compofition. 
Then the queftion admitted in evidence went to (hew 
the (late of the diftridf, of which ^he farm in quellion 
formed a part, with refped to fuch payments. 


Lord Ellenborough C. J. added, that the parlia- 
mentary furvey had been taken with great pains and 
accuracy \ and that document being filent as to the 
modus, of itfelf afforded ftrpng evidence againft its 
exiftence. 

Fer Curiam^ Rule refufed. 


Saturtf'^y* 

8th. 


Doe, on the Demife of Wright and Others, 
againft Manifold and Another. 


The 29 Car. *. 
c. 3*1 which re- 
quirc!> a will of 
lan<is to be at- 
tefted and fub- 
Icribed in the 
prefence of the 
devifor, means 
that he flv'uld 
be in a fn nation 
that he may fee 
the witnefTes 
attefl;: there- 
fore where the 
attefling wit- 
nelfes retired 


J^JECTMENT tried before Gihhs J., at the lad adizes 
for the county of Derby^ brought by two of the 
three coheirclTes of — Cook, deceafed, againft the de- 
fendants, who claimed the entirety under his will. 

The queftion was whether the will was duly attefted 
by the witnelles in the prefence of the teftator : as to 
which it was proved that the teftator lay in bed when he 
executed the will ; that the head of his bed was placed 
againft a partition which feparated the bed-room from 


from the room ^ ^ 

where the teftator had figned, and fubferibed their names in an adjoining room, and the 
jury found that from one part of the teftator's room a perfon by inclining himfelf for- 
waids with his head out at the door might have feen the witnelles, but that the teftator 
was not in fuch a fituation in the room that he /night by fo inclining have feen them ; 
Held that the will was not duly attefted, 

another 
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another room. The door of each of thefe rooms opened 
into the fame paflFage ; and a night-chair was placed be- 
tween the teftator’s bed and the door of his bed-room, very 
near to the door. After the teftator had figncd the will, 
there being no table in his bed -room, the witnefles re- 
tired to the other room, and wrote their atteftation at a 
table, which flood before the fire-place of that other 
room, and the doors of both rooms were open. While 
the witnefles were retiring for that pnrpofe, with the 
will, into the other room, the teftator called to his at- 
tendant who was in tfie room, ufing an expreffion which 
he commonly ufed when he required his aflaftance, to 
help him to the night-chair i but there was no farther 
proof of his going to the night-chair. 

A number of witnefles fwore that a perfon ftanding 
in the bed-room might, by inclining his body and ad- 
vancing his head through the door-way into the pafTage, 
fee the table in the other room at which the witnefTes 
wrote their atteftation; and fcveral fwore that they 
thought it might be feen by a perfon fitting on the night- 
chair and fo advancing his head into the paflage. Upon 
this evidence the learned Judge left feveral queflions to 
the jury ; ift. Whether the teftator did adlually fee the 
witnefles atteft the will : which the jury found in the ne- 
gative. 2 dly, Whether a perfon being in the bed-room 
• might, by inclining his body and advancing his head into 
the paflage, have feen the witnefles atteft the will : upon 
which they found that he might. And, laftly, Whether 
the teftator was in fuch a fituation in the room that he 
might, by fo inclining his body and advancing his head 
into the paflage, have feen the witnefTes atteft the will : 
and the jury found that he was not. Upon which the 
learned Judge told them that he was of opinion that the 

X 2 wiU 
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Doe, 
LeHee of 
Wright, 

tigainft 


Will was not duly attefted, and that the plaintiff was en-« 
titled to a verdi£l for two-thirds of the premifes ; and 
they found accordingly : but he gave the defendants leave 
to move for a nonfuit. 


Clarke accordingly moved on the ground that this was 
an atteftatioii in the prefcncc of the devifor, within the 
meaning of the ftatute of frauds (a) ; for that it was not 
nccelJary that a teftator, at the time of the atteflation, 
fhould be in fuch a fituation that he himfelf might fee 
the witnefTes ; provided he was in a room from whence 
they could be feen 5 and he cited Sheers v. Glajfcock {h\ 


Lord Eli ENBOROUGH C. J. It is not neceflary that a 
devifor ihould a<fl;ually fee ; but the queftion is, whether 
he muft not be in fuch a fituation that he might fee the 
witnefTes atteft. I am old enough to remember the dccifion 
of Cajfon V. Dade (^r) upon that point, and afterwards 
went to view the office, through the window of which it 
was proved that the teftatrix, who fat in her carriage 
when the will was attefted in the office, might have feen 
what was paffing there. In favour of atteflation it is 
prefumed that if the teftator might fee, he did fee. But 
I am afraid that if we get beyond the rule which re- 
quires that the witnefTes fliould be adlually within the 
reach of the organs of fight, we ftiall be giving efTe£l to 
an atteftation out of the devifor^s prefence ; as to which 
the rule is, that where the devifor cannot by poffibility 
fee the aft doing, that is out of his prefence (</). If the 

(4) 29 Car. a. c. 3./ 5. ( 5 ) Carth.Zi. Salk. 6BS. i £q. Ahr. A^Z- 

(e) 1 Tiro. C. C, 99. 

(di Ste Ecchjion v. Feiiy al. Spekf, Cnrth. 80 CcMh. 156. 1 Show. 89. 
Holft aaa. Tiroderkk v. Broderick^ x fTtns. 439. Machtll v. Templet 
% Show* 288. 


7 


jury 



IN THE FlPTY-THIftD YEAR OF GEORGE III# 


297 


jury had not negatived the teflator’s being in a fituation 
that he miglit have fcen the attcftation, I fhould have had 
great doubts on this cafe. 

Bayley J. In the cafe of Sheers v. Glnjfcoch it was 
proved that the teftator might fee, from the bed where he 
lay, the table at which the witnefles fubfcribed their 
names («). 

Per Curianti Rule refufed. 


1813. 

Doe,, 
Leflee of 
Wriout, 
agaittji 
Manifold. 


(ft) See alfo Davy Smithy 3 Salk. 


Roe d. Dingle y agatnjl Sx\les. 


Sa’iirJ.iw 
May Sth. 


pJECTMENT for the recovery of premifes denufed 
for a term of years by the IclTor of the plaintilf to 
the defendant. The leafe contained a provifo for re- 
entry in cafe the “ defendant, his executors or adminif- 
« trators, fliould demifo, leafc, grant, or let the faid 
demifed premifes, or any part or parcel thereof, or 
convey, alien, affign, or fet over the indenture or his 
“ or their eftate therein, or any part thereof, to any 
“ perfon or perfons whomfoever, for all or any part of 
the faid term, without the fpeclal licence and confent 


Where a leafc 
cortnnc'i a 
pi-Dvifo for re- 
entry iM cafe 
the tenar.t 
fhr>iihl dtmife, 
leafe, Krsnt, or 
let the tlcmlfed 
premifes, or any 
part or parcel 
thereof, or ton- 
vcy, &c. to any 
perfon whom- 
Ibevcr, for all 
or any part •>/ 
the term, with- 
out the licence 
of the lelior in 


<< of the lellbr, his heirs or afligns, in writing under his 
« or their hand or hands for that purpofc firll obtained.” 
It appeared on the trial, at the laft Kent, affizcs, that the 
defendant, without the licence of the Icflbr, had let a 
perfon of the name of Pincheon into the occupation of 


writing-; ;»nd 
the dcfciiilar.l, 
without inch 
licence, agiecd 
with ;i pci h*ii 
to enter into 
parlnc: Ihip 
with him, and 
that he fhonld 


part of the premifes, under. the following terms : that havcti.euieot 

the hack-cham- 

he {Pincheon) ihould have the nfc of the back cham- hei and fome 

other parts of 

the premifes exclufivcly, and of the reft jointly with the defendant, and accordingly let 
him into poflclfion. lilcM that the leflbr was entitled to re-enter. 

.X ber 
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Rob, 
LeiPjc of 
D1NCI.EY, 
agaifijl 

Salks. 


“ ber exclufive of his (the defendant’s) family, the 
fuw-lodge, the whole length of the cow-flied to the 
liable, and any part of the yard for laying timber, or 
otherwife, Pincheon to have jointly with the defend- 
<< ant’s family the ufc of the rthcr part of the houfe, as 
“ alfo the garden, which premifes Pinchton is to deliver 
up on being required fo to do, on having three months 
** notice from the defendant ; and it was agreed that the 
faid parties Ihould enter into partnerfliip in the bufi- 
nefs of general fliopkeepcr, each to bring in an equal 
fum of money, and equally divide the profits of the 
goods fold therein, as well as the produce of the gar- 
** den.” Upon this evidence a vcrdi£l was found for 
the plaintift'. 


Serjt. moved for a new trial, on the ground that this 
was not fuch a letting or afiigning as was contemplated 
in the provifo : it was merely accommodating Pincheon 
with a lodging in the houfe, whilft he and the defendant 
carried on bufinefs in partnerfliip together 5 for which 
Pincheon was not to pay any rent j and the defendant flill 
continued to occupy the premifeS as tenant, and to be 
anfwerable to the Icflbr for the rent and fervices in re- 
fpe£l of the whole in the fame manner as before. Such 
a letting, therefore, ought not, confiftently with the fl:ri£l: 
rule of conftru^lion adopted in cafes of forfeiture, to be 
held within the meaning of this proyifo. 


Lord Ellenborough C. J. It is a parting with the 
exclufive pofleflion of fome part of the demifed premifes j 
whether gratuitoufly or for rent referved is very imma- 
terial to the landlord, who meant to guard againft 

5 having 
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having any other than the perfon in whom he con- 
fided as tenant, let into pofieflion without his confent. 

Per Curiam^ Rule refufed. 


Goodtitle, on the Demife of Radford, againji 

Southern. 

pP JECTMENT for two clofes of land in the parifti of 
Darky y in the county of Derby ^ tried before Gibbs J. 
at the laft aflizes for that county. The defendant 
claimed under the following devife in the will of Richard 
Southern “ I give and devife all that my farm, lands, 
and hereditaments called Trogues-farnty fituatc withiii 
the parifh of Darky y in the county of Derby y tmu in the 
occupation of A. Clay, unto my brother John Southern, and 
to his heirs and afligns for ever.” The leflbr of the plain- 
tifF claimed under the refiduary claufe in the fame will ; 
which it was admitted would entitle him to the premifes 
in quefiioli, provided they did not pafs to the defendant 
under the above devife. On the part of the leflbr of the 
plaintilF it was proved that Trogues farm was in the 
occupation of A, Clay ; but the clofes in queflion were 
not in his occupation, but in the occupation of one 
Marfden : and in ordeisto ihew that they were not parcel 
of Trogues farm, and that the teftator Richard Southern 
did not take them as fuch, the will of one Houghton, 
deceafed, was produced ; which contained the following 
devife (inter alia) to R, Southern, Alfo all that piece 
or parcel of ground fituate in the liberty of TVanJley, and 
in the parifli of Darky, commonly called or known by 
the name of Trogues, otherwife Trough* S’-paJlure ; and alfo 

X 4 ali 


fti3. 


Roe, 
Lcficc of 
Dinglet, 
aguiujt 

SALtS. 


Saturdayt 
May 8th. 


Devife of ** all 
that my farm 
called Trogues- 
farm^ now in 
the occupation 
of A. C is not 
neceHarily li« 
mited to the 
lands of Trogues 
farm in the 
occupation of, 
A,C., but may 
be (liewn by 
evidence to ex- 
tend to other 
lands of TronfCi 
farm not in ins 
occupation. 
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COODTITLE, 
Ij' 1]> e of 

Rapford, 

ngainfl 

SOUTHERM. 


all thofe two clofes of land (ituate at the bottom of the 
pallure called I'rogues, otherwife Trough^'^ pailure, called 
by the name of the Dale^clofes*^ R, Southern, when he' 
became entitled to this land under Houghton^ will, about 
13 years (ince, let the two clofes to AiarfJen, and evi- 
dence was offered of payment of rent by Marfden to 
R, Southern, in order to fliew that R. Southern knew in 
whofe occupation the land was. On the part of the de- 
fendant, a notice to quit was proved, which had been 
given to Marfden by R. Southern a few months before 
the time of making his will ; which notice was in thefe 
terms : ‘‘ I do hereby give you notice to quit and deliver 
up the pofleffion of all my lands belonging to and called 
Trogues-farm, fituate in the parifh of Darhy, nonjo in 
your pojfijjion, on or before Lady-day next.” This evidence 
was objected to by the counfel for the plaintiff, but was 
admitted by the learned Judge, and thereupon the plain- 
tiff was nonfuited. 


Vaughan Serjt. now moved to fet afide the nonfuit, on 
the ground that this being a fpecific devife of Trogues- 
farm in the occupation of Clay, and Trogues farm being 
proved in his occupation, there was a clear defeription 
of property for the devife to operate upon ; and confe- 
quently it admitted of no extenfion to other lands, not 
in the occupation of Clayy although they might be parcel 
of Trogues-farm : for fuch a cOnftru£f ion would amount 
to a complete rejection of the words in the occupa- 
tion of Clay** And as the devife would admit of no 
extenfion, the evidence which was received for the 
purpofe of extending it was confequently improperly 
received. 


Lord 
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Lord Ellenborough C. J. Parcel or no parcel Is 
always a qiieiVion of evidence for a jury ^ and in the 
fame manner it was competent to fliew here, if there 
was any doubt, that the two clofes were parcel of 
Trogues-farm^ by which name the thing devifed was 
fuificiently afeertained. The teftator certainly contem- 
plated thefe clofes as parcel of Trogues-farmy when he 
gave the notice to quit. That is clearly an expofition of 
the defeviption which he ufed in his will. As to the 
argument, that- the words of the devife arc fatislied by 
applying them to the farm in Clayz occupation, and 
thereiore cannot be extended to the clofes in queltion ; 
it may be anfwered tliat if thefe clofes were parcel of 
Trogucs-fatvny the word all” in tlie devife would not 
be fatislied without including them. The teRator w^as 
miftaken as to the perfon in whofe occupation the two 
clofes w'erc ; but the devife is fufliclcntly comprehcnfive : 
it is clear that he meant to pafs all which was called 
Trogurs-fanny which is a plain and certain defeription ; 
and the defective defeription of the occupation will not 
alter the devife. 

Le Blanc J. The only queftion is on the admiflibi- 
lity of the evidence ; and that queftion has been deter- 
mined by the cafes ; fomc of which have been before 
the Courts very recently {a)* This was clearly a latent 
ambiguity, which may be explained by evidence. 

Baylet j. Tlie teftator devifes “ all his farm called 
Trogues-farm and it was competent to (hew by evi- 
dence of what parcels that farm confifted. 

Per Curiam^ Rule ref ufed. 

(a) Roe v. Vermi, ii Eafiy $Z> Q:odt[iht \\ 

- 1 309. V. 
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Lcllce of 
Rauvurd, 
«SainJi 
Southern. 
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Jifoffdiy, 

MUy lOtti. 

Where an affi- 
davit of debt 
contained r.o 
place in the 
jurat, but pur- 

J iortcd to be 
worn before 
tlie Chief Juf- 
tice of the 
King’s Bench 
of Ireland, and 
to be figned by 
him, and Aich 
llgnature was 
verified by 
affidavit here : 
Held that it 
wasfuflTicjcnt 
foundation for 
arrefiing the 
defendant un- 
der a Judge’s 
order on mefhe 
procefs. 


French againjl Bellew and Cullimore. 

'^HE defendant Cullimore was arrefted on mefne pro- 
cefs in this caufe by a Judge’s order, upon an aiEda- 
vit of debt for 1 200/. purporting to be fworn before the 
Chief Juftice of the King’s Bench of Ireland^ and to bear 
his fignature, but no place was mentioned in the jurat: 
but the fignature of the Chief Juftice was verified by an 
affidavit fworn before a Judge of this court at Serjeants* 
Inn. 

Rkhardjon moved to difeharge the defendant out of 
cuftody upon filing common bail ; on the ground that 
the affidavit of debt ought to have contained fome place 
or county, or at Icaft the affidavit verifying it ffiould have 
fupplied the omiffion by flicwing where it was made : 
otherwife, if falfe, the party making it could not be in- 
diiSicd for perjury in the courts of this country or in 
thofe of Ireland ; the law of England and Ireland being 
in this refpe£l the fame. And admitting, according to 
Otnealy v. Newell (r/), that the affidavit need not be fuch 
as, if falfe, to be capable of fupporting an indidiment 
fpecifically for perjury ; yet, as the ufing a falfe affidavit 
was confidered in that cafe to be punifliablc by indift- 
ment, it muft be in fuch form as to be capable of fup- 
porting an indictment for that offence ; which this 
affidavit is not causa qua fupra. Befides, although this 
Court fo far takes judicial notice of the autlioi ity of the 
Judges both of Ireland and Scotland to take affidavits, as 
not to require any verification of their competencf^ fo to 



(«) 8 Eajlf 364 . 
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do ; which in the cafe of a(Eclavits made before foreign 
magiftrates it always requires ; yet it goes no farther : and 
therefore in fuch cafes it is neceflary to flicw that their 
authority was exercifed within its proper juvifdidfion. 


1813. 


* French ' 

tigainjt 

Belle, w. 


Lord Ellenborough C. J. The only queftion is 
this, wdiether in the exercifc of our difcretion w'C muft 
not prefume that the Chief Julticc of Ireland a6\ed wdth- 
in that jurifdidtion within which alone he v/as compe- 
tent to adb, viz. by taking tlie aflidavit and fubferibing 
his name to it in Ireland, I think we cannot prefume 
that he a£lcd in this cafe out of his juvifdiQion. The 
pradf ice of the Court in requiring an aflidavit to be made 
for the purpofe of arrefting under a Judge’s order is 
for the guidance of its difcretion, that the amount of the 
debt may be made to appear before it interpofes its au- 
thority. It is in the nature of a folemn certilicate of the 
cxiftence and reality of the debt : but that may be made 
to appear by any fuch fpecies of evidence as the Court 
may deem in its nature reafonable. Is this then 
fuch a folemn certificate as the Court may reafonably be 
fatisfied with ? I think, confidering the high office of 
the perfon whofe fignature the affidavit bears, we ought 
to give credence to it as an acl done conformably to the 
authority veiled in him. The principle of holding a 
party to bail under the authority of the Court was much 
confidcred in Omealy v. Newell, 


Le Blanc J. It is not neceffiiry in all inftances that 
the affidavit of debt (hould be in that form which is ca- 
pable of fupporting an indiflment for perjury ; for then 
an affidavit of debt fwom before a magiftrate in a foreign 
country would be infufficient ; whereas the Court is in 

the 
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French 

a^ainft 

Beliew. 


the habit of a£ling upon fuch affidavits ; and on the 
other hand refufes to admit them wlicn fworn before a 
juftice of the p£?ace or mayor of a borough. This fhews 
that the criterion of receiving fuch affidavits is not that 
the party making them may be indidted for perjury if 
falfe, but that they are only to guide our diferetion here 
in ordering bail. 

Per Curiam^ Rule refufed. 


^utfday, 
Alay lith. 


Rowe againjl Roach, {a) 
Same againjl Hoar the Younger. 


^ASE for flander of title. The declaration ftated that 
the plaintiff, before and at the time of committing 


the grievance, was lawfully pojfejfed of certain copper 


Where the de- 
claration ftated 
that the plain- 
tiff was law- 
fully poflcfletl 
of mines and 

ore gotten and to be gotten from them, and was in treaty for the falc of the ore, and 
that the defendant piildiflled a malicious, injurious, and unlawful advertifement cautioning 
perfons againll purcliafing the ore, 8 zc. per quod he was prevented from feliing ; to 
which the defendanr pleaded in juflihcation that the adventurers of, or perfons having an 
intereff or ihares in the mines, thought it their duty to caution perfons againft purchafing 
the ore, &c. (purfuing the words of the advertiiemcnt) ; tliis plea was held ill on fpeciaJ 
demurrer ; ifl, hccaufe it did not diiclole the names of the adventurers, or who they were ; 
and adly, bec.iurc it did not (hev» that the defendant, in publilhing the advertifement, 
a£ted under tlie dircdlion of the adventurers. ’I'he allegation by plaintiff that he was 
lawfully podefled of the mines and ore, Teems a futficient allegation of title, unlefs 
Ipccially demurred to. The allegation that the defendant publiiheda malicious, injurious, 
and unlawful advertifement, feemsguod without the woid falfe. 


mines 


(a) This and fevcral other cafes, which will be noted as they oc- 
cur, were aigiied at Scijcant’s-Inii Hall. At tlie end of laft term, 
in confequence of the accumulation of cafes (landing in the fpecial 
paper, l.ord £Uenl''r!}ngh C. J. announced to the bar that the Judges 
of this court would fit ac Scrjeant’s-Iiin on che 25th of yiprilf (being 
fome days before the commencement of JSajhr term,) for the purpofe 
of hearing the cafes argued; and they accordingly fat there and were 
attended by counfel, and heaxd many of them argued on that and 
fevci'al fuccefiivc days, and cxpitTied their opinion in fome, and in 
otliers referved it for faither confiderution. Such of the cafes as were 
Slot jcfcrvcd, were aftti vvarUs called on the firft paper day iu this 

term ; 
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mines (ituate in the parifti of St, Aujlclly in the county 
of Cornwall^ called the Crinni's mineSj and of certain 
copper ore got and to be gotten from them of a large 
value, and was about to 'contract and was in treaty for 
contraifling with certain pcrfons called the Crown Cop- 
per Company for the fale to them of divers large quan- 
tities of ore, &c. : that the defendant, well knowing the 
premifes, but intending to injure him in the pofl'cflion 
of the mines and in the fale of the faid ore, and to de- 
prive him of the profits to be derived therefrom, wrong- 
fully and unlawfully printed and publiflied, and caufed 
to be printed and publiflied in a certain public newfpaper 
a certain malicieusy injuriottSy and unlaiuful paragraph 
or advertifement of and concerning the faid mines and 
the fale of ore therefrom to the tenor following : “ To 
the purchafers of copper ore from Crinni^s mines, in the 
parifli of St, Aujleli, The adventurers of thofe mines 
think it their duty to caution pcrfons againfl: purchafing 
the ores arifing from the fame, as they will be liable to 
be called on for the amount by the adventurers 5 a bill 
in equity being under preparation to reftrain the future 
fale, and for an account of the produce arifing from 
the paft, with a manager or receiver, and an injuri£fion 
againfl; any future fale per quod the Crown Copper 
Company refufed to contract with him, and the plaintiff 


term ; when Lord Rllcnhorough C. J. formally pronounced judgment in 
thtm ; and they are now reported as of the day on which the 
judgment was fb pronounced. Tlic Reporters think it their duty to 
(late that they were abfent from Loriion during the time that the 
fittings were liolden at Serjcatii’s-Inn ; and that they are indebted to 
the kindnefs of two gentlemen at the bar for the notes, from 
which the reports of ail the cnles there argued are compiled; for 
which they beg to return their grateful acknowledgments to thofe two 
gentlemen. 


1813. 


Rowe 

againjl 

Roach. 


was 
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arninfl 

Roach. 


was prevented from felling to them and others, Sec, 
There was a fecond count, which did not materially vary 
from the former. The defendant pleaded, ift, not 
guilty j and 2dly, as to the printing and publilhing the 
feveral paragraphs, &c. in the declaration mentioned, 
&c. that before and at the time of printing and piiblifli- 
ing, &c. the adventurers of or perfons having an intcreji 
or Jhares in the /aid minesy thought it their duty to 
caution perfons againft purchafing the ores arifing from 
the fame, as fuch perfons fo purchafing would be liable 
to be called on for the amount, by the adventurers or 
perfons having an intereft or fhares in the faid mines, 
and a bill in equity was at the time of the printing and 
publifliing, &c. in preparation, and intended to be filed 
in the Court of Chancery againft the plaintiff by the 
adventurers of or perfons having an intereft or fljares in 
the faid mines, to reftrain the future fale of the ore 
arifing from the faid mines, and for an account of the 
produce arifing from the ore before gotten by the plain- 
tiff from the faid mines, with a manager or receiver, and 
for an injun6iion againft any future fale of the faid ore. 
Wherefore the defendant printed and publifiied, and 
caufed to be printed and publiflied, the paragraph or 
advertifement in the declaration mentioned, as he law- 
fully might for the caufc aforefaid. To this plea there 
was a demurrer, afligning for caufes, ift, that it is not 
alleged, nor does it appear in or by that plea, who were 
or are the fuppofed adventurers of or perfons having or 
claiming to have an intereft or (hares in the faid mines 
in that plea mentioned, or what were or arc the names 
of thofe perfons, or of any of them : 2dly, that it docs 
not appear that the feveral paragraphs or advertifements 
mentioned in the plea were printed and publifhed by 

the 
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the defendant at the requeft, or hy the dire(flion, or with 
the privity of the adventurers of or perfons having an 
intereft or ftiares in the faid mines in the faid plea men- 
tioned : 3dly, that it docs not appear that the printing 
and publifliing the faid paragraphs or advertifements 
were done in the exercife of the fuppofed duty in the 
plea mentioned ; 4tijly, that it docs not appear that it 
was neceffary, for the purpofe of fecuring or protecting 
the rights, claims, or interefts of the before mentioned 
adventurers or perfons in the plea mentioned, that the 
faid paragraphs and advertifements (liould be fo printed 
and publiflicd by the defendant, as in that plea alleged : 
cthly, that although it is alleged, that the adventurers 
and perfons did think it their duty to caution perfons 
agaiiid purchafing the ore arifing from the faid mines, 
yet it does not appear that it was their duty or that they 
had any right fo to do : and laftly, that the faid plea is 
not fufficiently explicit to enable the plaintiff to jirepare 
himfelf to negative or faifify by evidence the prctctidcd 
intereft, ftiares, or claims of thofe perfons ; and that 
the faid plea is much too general, and that no fafe, cer- 
tain, or fufficient illUc can be taken by the plaintiff 
thereon ; and alfo that the faid plea is in other refpeCls 
uncertain, defeCfive, and infufticient in law. Joinder in 
demurrer 


1813. 


Rowe 

(igawjl 

Roach. 


Richardfotii in fupport of the demurrer, inlifted upon 
the two firft caufes affigned : ill, that the names of the 
adventurers or perfons claiming to have an intereft in the 
mines were not ftated ; 2dly, that there was no connec- 
tion (hewn between the adventurers and the defendant. 
1 ft, It was incumbent on the defendant to apprize the 
plaintiff who were the adventurers that claimed, in or- 
der 



CASES IN EASTER TERM 


308 


1813. 


Rowe 

eg^inft 

Roach. 


der to give him an opportunity of meeting their claims, 
and of Ihewing, if he was able, that tliey had no colour 
of right : for if they had a bona fide claim, it mult be 
admitted, after what was laid down in Sir G. Gerard 
V. Dickenfon {a\ and was decided in Hargrave v. Le 
Breton {h)y and Smith v. Spooner {c)y that fuch an ac- 
tion as the prefent would not be maintainable againft 
them, nor againll the defendant if he was a6ting under 
their authority ; but then in order to (hew that they had 
a bona fide claim, it is neceflary to fliew firft who they 
are that claim, otherwife both they and the defendant 
muft be taken as mere intruders. The declaration ftates 
a prima facie title in the plaintllF ; the plea, therefore, 
which cannot be good unlefs the Hander imputed by the 
declaration was publiflied under fome colour of right, 
fliould at leaft have difclofed to the plaintiff fo much as 
would have led him to a knowledge of the perfons 
claiming that right. But adly, fuppofing it unneceflary 
to name the perfons in whom the intereft is alleged, 
and that it may be done in this general way, ftill the 
plea is defc< 51 :ive ; becaufe it does not fliew that the 
defendant was either one of thofe unnamed perfons, or 
that he was adding under their authority and on their 
behalf 5 fo that the flander does not appear by the plea 
to have been publiflied either in maintenance of his own 
title or of the title of thofe for whom he was concerned. 
Neither if the plea had fo alleged would it have helped 
the defendant ; becaufe the publication does not import 
that it was for liimfelf, which is lawful ; but on the 
contrary for the purpofe of countenancing the title and 
intereft of ftrangers, which is not lawful; and there- 
fore when he is fued for it, he cannot excufe himfelf 


{«) 4 Re^. 18. rt. 


4 Burr, 2442. 


(c) 3 7‘uunt. 246. 

by 
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by intitling himfelf, when the publication at firft did not 
import as much. Pennyman v. Rabanks («), Earl of Nor~ 
thumberland v. Byrt {b), 

JBayley^ for the defendant, did not addrefs himfelf In 
anfwer to the above caufes of demurrer, but took ob- 
jeftion to the declaration, ift, that it did not fet forth 
any certain title in the plaintidP*. It ftates that he was 
lawfully poflcfled of the mines ; and fo he might be as 
tenant at fufferance ; and yet a tenant at fufferance can- 
not fell ; or he might be polTefled by virtue of a bail- 
ment for a fpecial purpofe only, and without any power 
of difpofal : a pofleflion of either fort would be enough 
to fatisfy this allegation, and yet neither would entitle 
the plaintiff to this a61;ion. Befides in all the precedents 
upon this head, fome title in certain will be found to be 
alleged, as derived either by feifin in fee, in tail, or for 
life, &c. : whereas this refts upon a bare polTeffion of 
the mines and of the ore. 2 dly, The declaration ftates 
no words of dire£I charge againft the title of the plain- 
tiff, without which they are not a^ionable. CruJIy v. 
Crujh (c). Sir T. Grejham v. Grinjley {d). Neither does 
it allege that the publication is falfe. 


Lord Ellenborough C. J. The allegation that it 
was maficious, injurious, and unlawful, is fufficient. 
The firft obje£Iion to the declaration is the only one of 
any weight ; and the anfwer to that is, that it (hould 
have been taken advantage of by fpecial demurrer. 


(a) Cr9.El.^%T. 
{b) Cr$. yac. 1 63. 


1813. 


Rowe 

againft 

Roach. 


VOL. I. 


T 
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Then as to the caufes of demurrer afligned by the plain- 
tiff, they feem to me to be eftabliftied. For the defend- 
ants, as far as appears from thefe pleadings, are mere 
ftrangers ; and the law makes no allowance for the flan- 
der of ftrangers, whatever it may do in behalf of thofe 
who have a real title, or a claim of title. “ Rei immif- 
cet fe aliensc” (^j) is the good fenfe w^hich muft govern 
this cafe : here the defendant is a ftranger himfelf, 
and fhew'S no authority from thofe who are parties in 
intereft. 

Per Curiam^ Judgment for the Plaintiff. 


(a) X jenk. Cent. 24J. pi. 36. 


Tuffif/iy, 

May nth. 

Where the 
put a tire father 
of a Iiallui'ti 
erhiid jrave a 
wluntury hend, 
and not iinJcr 
the conipuTion 
of ftal. 6 C. 2. 
c. 31., to lliC 
parifh officers 
conditioned for 
the payment of 
a fmn certain 
every three 
months until 
the child ffiouid 
he Jeemed capa- 
ble of previdiiij 
for herfclf : 
Held that fuch 
bond was good, 
and the condi- 
tion fufficientiy 
certain. 


Middleham againjh Bellerby, {d) 

debt on bond. The declaration fet forth the con- 
'd ition of the bond, which was for payment by the^ 
defendant to the plaintiff, then overfeer, and to the over- 
fecr for the time being of the townftiip of Shadwelly in 
the parifh of Thornery in the county of Torky of the fum 
of i/. 19/. every three months for fo long as and until a 
certain baftard child (of which the defendant was recited 
to be the putative father) Ihould be deetned capable of 
providing for herfelf. The breach affigned was, in not 
paying, &c. to the plaintiff, or the overfeer for the time 
being, according to the terms of the condition, although 
the faid child was ftill living, and not capable or deemed 
capable of providing for herfelf. 


(a) This cafe was argued at Serjeants-bin. 


12 


The 
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The defendant after oyer of the bond and condition, 
demurred to the declaration ; afligning for caufe, that it 
appears by the condition, that the bond was not, accord- 
ing to the ftatute, given to indemnify the parifli ; where- 
by the fame was and is wholly void. Joinder in 
demurrer. 


1I813. 


Middleuam 

agnittjl 

Bellerby* 


Richardfon^ in' fupport of the demurrer, admitted 
that the 6G. 2. c. 31. docs not cxprefsly prohibit any 
other kind of fecurity from being taken than what is 
there pointed out ; but fuch a conclufion follows from 
the provifions- and policy of the a^l of parliament. The 
policy of the a£l was to provide for fuch fecuritics being 
given as ftiould be ftri£l:ly within the meaning of an in- 
demnity to the parifli : and by preferibing that as the 
end, it has in effe£l: negatived any other : and therefore 
if this bond go beyond an indemnity to the parifh, it will 
be void : and fo it was decided in Cole v. Gower 
Now here the bond does not appear to have been framed 
with reference to the indemnity of the parifli ; for the 
payment is not to ceafe in the event of the child’s death 
or it’s ccafing to be chargeable to the parifli j both 
which are eflential flipulations in the condition of fuch 
an indemnity bond : but it is to continue until the child 
is deemed capable of providing for herfelf ; which is an 
object pcrfe£tly collateral to the indemnity of the parifli. 
2dly, At all events the condition to pay until the child 
is deemed capable is indefinite ; it fliould have been until 
the child is capable. 


Lord Ellenborough C. J. If a duty be impofed by 
ftatute, the parties who are called upon to execute that 


{ a ) 6 £((/?, 1 10. 

Y 2 


duty 
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ngmnft 

BCLLSRBr. 


duty muft comply with its provifions ; and therefore if 
the defendant had been apprehended under the (latute, 
and had given this bond in order to relieve himfelf from 
commitment, there might have been much weight in the 
argument ; but the argument does not apply where the 
parties are not a£ling under the ftatute. This does not 
appear to be any thing more than a voluntary obligation 
entered into by the defendant with the objeft of provid- 
ing for the maintenance of his child ; and if we do not 
find that it is contrary to the general policy of the law, 
which was the cafe of Cole v. Goivery I fee no reafon 
why it fiiould not have elFedl:. The defendant ftill re- 
mains liable to indemnify the parifh. Then looking to 
the obligation it amounts to this, that the putative father 
of an illegitimate child is willing to pay to the parifh 
officers a reafonable fum every three months until his 
child is deemed capable of providing for herfelf. I fee 
nothing in this againft general policy, and I have before 
faid it does not feem to me to be a cafe within the ftatute. 
Then the words deemed capable’’ muft be intended to 
mean until ftie fliall be fo deemed by a jury, which is 
fufficiently^ certain. 


Le Blanc J. If the party is brought before a ma- 
giftrate then the ftatute directs what ill all be done \ but 
here the party afts without any compulfion. 

Per Curiam, Judgment for the Plaintiff. 
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Davidson and Another againft Willasey (a)» 

^^CTION on a policy of alTurance on freight, valued 
at 4000/., upon the (hip St, Andrew^ “ at and from 
any port or ports in Jamaica to her port of difcharge in 
the United Kingdom.” The lofs declared on was by 
perils of the fea. There were alfo the ufual money 
counts. At the trial before Lord Ellenhorough C. J. at 
the London fittings after laft Trinity term a verdi(£b was 
found for the plaintiff for the whole amount of the de- 
fendant's fubfcription, fubjedi to the opinion of the Court 
on the following cafe : 

The plaintiffs were owners of the fliip, and in June 
1 8 n chartered her to Meffrs. Horsfall and Hodgson for a 
voyage from the port of Liverpool (where flie was then 
lying) to the ifland of Jamaica^ there to take in a full 

cargo of W ?Jl India produce for Liverpool or London, at 

• 

the option of the charterers. The charterers covenanted 
that they would caufe the veffel to be full laden at Jamaica 
with fuch goods as aforefaid, and would pay freight at 
the average and current rate of freight from Jamaica to 
Liverpool or London, at the end of one month from the 
difcharge of the cargo. The amount of the full freight 
according to the rate fkipulated in the charter-party would 
have exceeded the fum infurcd. The fhip arrived at Ja^ 
maica, and took on board one half of her homeward 
cargo ; and goods fufficient to have fully loaded her were 
on fhore ready to be lliipped, and would have been (hip- 
ped within the limited time ; but two days before it ex- 


^Tueflay, 

May IX ih. 

Where 1 fhip 
was chartered 
from Liverpool 
to Jumaicat 
there to take on 
board « full 
cargo for Liver* 
pool at the cur- 
rent rate of - 
freight, tob* 
pairi at one 
month from 
the difcharge of 
her cargo at 
Liverpool ; and 
the Ihip owner* 
clfc^tcd a valued 
policy on the 
freight at and 
from yajitaica to 
her port of di(- 
charge in the 
United King- 
dom ; and tli« 
fhip arrived at 
yamaica^ as id 
after taking on 
board one halt 
of her cargo, 
was loft by 
ftorm, the re- 
mainder of her 
cargo being on 
fhore and ready 
to he fliip ped : 
Held that th« 
affured were 
entitled to re- 
cover as for a 
total lof*. 


(#) This cafe was argued at Serjeants Inn. 

Y 3 pired 
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WjitAS£r. 


pired the veflel was ftranded and wholly loft by the perils 
of the feas ; and no freight has been earned by the plain- 
tiffs. If the lofs on the policy is total, the plaintiffs have 
not been paid : but if it is a partial lofs, they have already 
received it from the defendant* 

The queftion for the opinion of the Court is, whether 
the plaintiffs are entitled to recover a total lofs. If they 
are fo entitled, the prefent verdict is to ft and 5 otherwife 
a nonfuit to be entered. 


LittledaU^ for the plaintiffs, relied upon the authority of 
Montgomery v. Eggington {a)y Thompfon v. Taylor {b)y and 
Horncajlle v. ^uart (c), as governing the prefent cafe, and 
efpecially the two latter, which were not itiatcrially dif- 
tinguiftiable from it ; the only diffcTence being, that there 
the lofs happened before any part of the homeward cargo 
was fhipped ; here feme part had been put on board : and 
yet in the firft of thofe cafes, which was upon a valued 
policy, and in the other, which was upon an open policy, 
the Court held the underwriters liable as for a total lofs. 
The cafe of Forbes v. Afpinall (</), where the policy was 
held only to cover the freight upon fiich part of the cargo 
as was on board at the time of tlie lofs, is obvioufly diftin- 
guifhable ; iiiafniuch as in that cafe there was no charter- 
party or contra<Sl: under which the (hip-owner, except for 
the perils infured agaiiifc, would have been entitled to 
demand freights but, Ellenborough obferved, 

he could claim freight only for goods actually (hipped ; 
the (hip was a mere feeking (hip, and it was uncertain 
whether any additional cargo would ever have been pro- 
cured ; and if it had been ready, (lie was not in a condi- 

(«) 3 T. R. 36Z. (Jf) 6 T. R. 478. 

(r) 7it.(//,4oa. (</) 13 3S3. 

tion 
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tion to have received it on board. That decifiohj there- 
fore^ does not at all interfere with the cafes relied 
upon. 

Richardfottf contra. The plaintiffs have a right to be 
indemnified againfl: lofs arlfing by perils of the feas ; and 
no farther : and the queflion is, whether this can be faid 
to be a total lofs arlfing from that caufe, or only a lofs 
pro tanto, in proportion to the freight which would have 
accrued from that part of the cargo which was on board. 
The cafe of Forbes v. Afpinall decided that queflion j for 
there the freight which was accruing at the time of the 
lofs was a very minute portion of the whole ; and the 
Court held that the plaintiff was only entitled to an indem- 
nity to that extent. It is true there was no charter-party in 
that cafe, and that in this, one does exifl ; hut notwitli- 
Handing this difference, the reafoniiig there adopted ap- 
plies. The exlftence of a charter-party docs indeed ad- 
vance the cxpcdlation of the fliip-owncr one ftep farther 
than where none fuch exilts ; but it does not fecure to 
him the full freight at all events, if he be not prevented by 
the perils of the feas. Other events may interpofe to pre- 
vent it, as the neglcdb or refufal of the charterers to fup- 
ply a cargo, and fuch like, for which he would only be 
entitled to recover damages for the lofs of freight, but 
not freight j which is only due upon the arrival of the 
cargo. Blahey v. Difcofi '[a). So that here it cannot be af- 
certained whether the plaintiffs would have received their 
full freight fuppofing the lofs had not intervened. If there- 
fore they can recover in this adlion for a total lofs, they 
will be indemnifying themfelves not only againft adlual lofs 


3^5 

1813. 


Daviosok 

aiainfi 

WltLASEY- 


(*) 3 Bof. ir Pull, 3 ii. 
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1813. by perils of the feas, but againft all other cafualties which 
David soK possibility have occalioned a difappointment in 

againfi their expectations Under the charter-party. 

WiLLASET. ' 

Lord Ellenborouch C. J. The intereft intended 
to be infured was the freight which the alTured would 
have earned under the terms of the charter-party, if the 
voyage had not been (lopped by the perils infured againd; 
which has been held for upwards of 20 years pad to be 
an infurable intered as freight. Then the quedion is, 
whether the afTuredwere in the profecution of that intered 
fo as to have acquired an inchoate right to the freight at 
the time when the lofs happened. We cannot allow any 
weight to the arguments ufed to prove that they were not, 
without fetting afide the cafes of Thompfon v. Taylor^ and 
Horncqfile v. Suart, which are prccife upon this point : 
and there feems to be no rcafon for didurbing them. 
The didinClion between this cafe and Forbes v. Afpinall 
has been truly dated, and is a clear one : there, there was 
no charter-party, and the valuation on the policy was made 
with reference to freight upon all the goods intended to 
be carried on the voyage infured, a part only of which 
goods was lod, and the red never were or might have been 
obtained ; fo that the lofs was not total within the mean- 
ing of the valuation : but here the valuation is made with 
reference to the freight under the charter-party, the whole 
of which the plaintiifs have been prevented from earning 
by one of the perils infured againd. The lofs therefore 
is total within the meaning of the policy. 

Grose J. I have no doubt but that the cafes already 
decided upon this point are right j and therefore we 
ought to abide by them. 


Le Blanc 
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Le Blanc J. The prior cafes determined that in the 
cafe of a freight policy, where the aflurcd has entered 
into a contrail, for freight, under which, except for the 
wrongful a£l: of the party with whom he has contra^ied, 
he would be in a condition to earn his freight, if the voyage 
were not flopped by a peril infured againft j there if the 
voyage has commenced in which the freight is to be earned, 
and be flopped by any of thofc perils, the aflured will 
be entitled to recover to the full amount. In the cafe of 
Forbes v. Afpinall it was attempted to carry the prior cafes 
farther, and to make the underwriter liable for a total 
lofs, where there was no contrail under which the aflurcd 
could have demanded freight, and where feveral contin- 
gencies might have intervened to deprive the party of his 
full freight if the lofs had not happened. 


3*7 

rti3. 

DAvinsdN 
. aguinft 

WlHASET. 


Batley j. I am of the fame opinion. The queflion 
is, to what extent the affured have been damnified by one 
of the perils infured againfl ; for to that extent they are 
entitled to an indemnity. It appears to me that they mufl 
be confidered either as having loll the benefit of taking 
on board a full homeward cargo, which would have en- 
titled them to their full freight under the charter-party ; 
*5r of fixing the freighters, if they had refufed to complete 
their loading, with damages to the amount of the full 
freight j and I confider that the fame as freight. 

Judgment for the Plaintiffs. 



318 


i 8 i 3 * 


CASES IN EASTER TERM 


Tuefday^ 
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Williams againjl The London Aflarancc 

Company {a). 


Ihip at " J)LBT Oil a poHcy of aflurance on the fliip Dorfetjhlrey 
And i tom London Valued at 6ooo/., Oil a voyage at and from London 

to 'he £.;/? L:- mr 1 • \ /^ r- ^ i rr 

dies, until her to Madeira^ the Lape of Good Hope, and all or any the 
p<'n ports or places in the Eajl Indies, China, Perfia, or elfe- 

chargc o« the ^vhere Oil this or the other fide of the Cape, until arrived 

outivnra vcy.igf. * ' 

t'l ■ V* / ' **' difcharge on the outward voyage. The 

Ship was char- lofs ' declared upon was by perils of the fea. The dc- 
London to tl>c fcndants pleaded the general »llue, and paid 2300/. into 

Su/to^ aelivcr ^ourt. At the trial before Lord Ellenborough C. J,, at the 

her outv artl London Sittings after lull Trinit'^ term, a verdidl: was 
cat go aitu re- ” * 

turn -hcucc fouiid for the plaintiff for 141/., fubjeild; to the opinion 

with .1 raigo 

for England inio of the Court Oil the following cafe : 

tin- anti ,, 1 . r 1 ^ r c , t 

tlurcmkca 13 y cliartcr-party, 01 the 3d of September 1810, the 
Lc'^ it was phiintill i*nd R, Williams tlie younger, as part-owners, 
agn ed that the qj^ behalf of themfelves and the rell: of the owners, char- 

cha.tcrtrs 

ihoul i, upon tered the ihip to the Eafl India Company, for a voyage 

coiiditit»« that ^ r, ri \ . . 

the ihip per- from Londo 7 i to luch ports 111 the hajt Indies, or within 

vo'yTgc anti ar- limits of the Company’s trade, as the Company fhould 

an^not ot he^- ’ > aiid it was agreed, in confiderafion of the funi 

wife, pay freight qooo/. by tlic Company to be imprelt or paid to the 

jor every ton ^ ^ ^ ' * * 

of goods that part-owners, &c. at the fliip’s arriv'al at Gravefend 

fljould be brought ^ 

home at lo much outwards, in part of the freight and demurrage to grow 
Slip ikUed on duc ill refpeft of the intended voyage, &c. that the (hip 

the roy.'ge in- ^ 

fured, and in the courfe of her outward voyage incurred an average Jufs, but was rep.aired 
and atterward.s pei formed her voyage, and the freight was received : Held that the 
freight was liable to contiilnite to general average, and that the underwriter was en- 
titled tQ deduA in refped of luch contribution. 


(«) This calc was argued at Serjeants Inn. 


fhould 
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fliould take on board in her outward voyage a cargo not 1813. 

exceeding gia tons, and fhould deliver the fame at the ^ 

configned port ; and there alfo take in any other cargo, ^ ^ 

and deliver the fame at any other port, aiivl fo from port AirmanccCom- 

to port as the Company or thoir agents ftiould dive£l ; ' 

and finally return from her lall loading port with a cargo 

for Englatidy into tlie rivev Tlauiesy wiriiiii the port of 

London, and there make a right and true delivery into 

the Company’s warehoules, &c. , The charter-party alfo 

fiipulatcd for the allowance to the Company, cither by 

payment or deduction out of the freight and demurrage 

payable to the owners, at the rate of 5/. for every ton of 

the 913 tons which fliould be tendered by the Company 

and not taken on board ; and that the Company fiiould 

allow to them at the fame rate for every ton exceeding 

913. And as touching the freight to be paid or allowed 

by the Company, it was agreed that the Company fiiould, 

upon condition that the JlAp performed her ‘voyage and ar • 

rived at London in fafety , and the part-owners and maf- 

ter performed the covenants on their part to be performed, 

and not otherwife, pay to the part-owners in London, at 

the times thereafter mentioned, and not before or other- 

wife, freight for every ton of goods that fjould be brought 

home in the faid Ihip for account of the Company to the 

port of London, except the privilege goods of the maftcr, 

officers, and Ihip’s company, not exceeding 73 tons, as 

follows : that is to fay, [here followed a fpecification 

of the rates per ton according as the goods Ihould be ^ 

loaded at the different fcttlcmcnts of the Company,] 

and fo for any greater or lefs quantity than a ton, to be 

computed as aforefaid. And it was alfo covenanted that 

if any of the goods that ihould be laden on board the ffiip 

in her outward voyage iliould be loft or not delivered at 

the 
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AiiuraDccCuxn* 
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the /hip’s configned port or ports ; in fuch cafe the part- 
owners /hould pay, or, at the eleftion of the Company, 
alJovv to the Company out of the freight and demurrage 
to grow due, the full prime coft of fuch goods fo loft or 
not delivered, together with 30/. for every 100/. on fuch 
prime coft ; but that no fuch payment fliould be made 
if there happened to be an utter and inevitable lofs of 
the faid (hip and cargo, nor (liould any other payment be 
made for fuch goods as ftiould neceflarily perifli or be 
caft into the fea in the outward voyage for the preferva- 
tion of the /hip and cargo, than by an average to be 
borne by the faid /hip, freight, demurrage, and cargo. 

In December 1810 the (hip failed from the port of 
London on the voyage infured 5 and on the 4th of Jan, 
1811 met with a fevere gale of wind, in which /he loft 
her anchor and cables j and was afterwards driven upon 
a fand near the Nore^ and fuffered con/iderable damage ; 
but with afllftance was got off the fand, brought back to 
Londoriy and unloaded ; and after being put into dock and 
repaired, /he proceeded again upon the voyage infured ; 
and at the time of the commencement of this action was 
abfent upon fuch voyage. The particular average on the 
/hip amounted to 9602/. 16/. 3^/. The general average 
amounted to 5742/. ioj. ^d. The /hip arrived in the 
Thames upon her return from the Indies in the latter 
end of OBober 1812, with a homeward cargo on board, 
./hipped on account of the Company, and at the time of 
the trial was in Long Reach in the Thames^ but had not 
arrived at her moorings, or in a iituation to deliver her 
homeward cargo. 

The queftion for the opinion of the Court is, whether 
the freight payable under the charter-party is to contri- 
bute to the general average. If the Court /hall be of 

opinion 
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opinion that it ought not to contribute* the verdi^^: is to 
fland : if otherwife, a nonfuit is to be entered. 

Taddyy for the plaintiff, maintained the negative of the 
queftion propofed 5 and, adly, fuppofing the freight 
ought to contribute, ftill the defendants are not entitled 
to the benefit of fuch contribution ; ift. The homeward 
freight is not liable to contribute to a general average in- 
curred on the outward voyage. The voyage out and 
home is divifible by the terms of the charter-party, and 
the homeward freight does not become payable until the 
completion of the homeward voyage. Suppofe then that 
this average^ had been adjufted (as it might have been) 
immediately upon the lofs happening and the (hip’s return 
to its lading port ; or that this a£^ion had been brought 
immediately after the lofs ; there were no means of 
apportioning the freight for the outward voyage {a), and 
there was not any homeward freight due or even grow- 
ing due upon which contribution could have attached ; 
for the whole was at that time in expectancy, and would 
not be payable unlefs the fhip arrived at the port of her 
final deftination (^). How then could the underwriter 
have fet up any fuch deduction at that time ? But with- 
out reforting to fuch a cafe, and taking it that this 
average was fettled according to the ufual cuftom (c), 
upon an eftimate made at the fliip’s port of outward def- 
tlnation, the difficulty is precifely the fame ; becaujTe the 
freight was payable upon the homeward voyage ; the re- 
fult of which being at that time uncertain, the freight was 


(a) I Nrw R. 24a. Atty v. Lindoy per Mansfield C. J* 

(b) yT.R, 381. Cook V. Jennings. % Eaft, 437. Smith y, fTilfon, 
to Mafit 378. Hunter v. 2 *rinfep. Ikid. jz6. Lidiard r. Lopes. 

(f) Mo’.lojy tit. Aver, f, 15. 
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alfo unafcertained. It does not remove this difficulty to 
anfwer that the voyage out and home would, for fome 
purpofes, be conGdered as entire ; and that if this had 
been a policy upon the freight, an inception of the out- 
ward voyage would have given the plaintiff an inchoate 
right to the homeward freight, fo as to have entitled him 
to recover it from the underwriter, and that this was 
fo determined in Thompfon v. Taylor (^i), McKenzie v. 
Shedden (^), and Horncajlle v. ^uart (r). All this may be 
admitted without prejudice to the plaintiff, becaufe it 
does not apply, inafmuch as this is an infurance upon 
the (hip, and not on the freight. But, 2dly, Whatever 
may be the conftra6tion of the charter-party as to the 
entirety of the voyage, it is quite clear that the defend- 
ants cannot avail themfelves of it ; becaufe by the terms of 
their policy they have exprefsly made the voyage divifible, 
if it were not already made fo by the charter-party. The 
policy in not in this cafe coextenlivc with the charter- 
party, but is upon the oulv/ard voyage only, and the rid-: 
is to ceafe on the fhip’s arrival at her outward deftina- 
tion ; and therefore the underwriters cannot claim the 
benefit of contribution from a fubjeff-matter which ac- 
crued after tlie termination of their rilk. 

Richardforiy contra. The only queftion is, to W'hat 
extent is the affured in this cafe entitled to indemnity at 

m 

the hands of the underwriters : which depends upon this, 
viz. how far the lofs which has happened became a 
charge upon the owner of the (hip ; for if he be recouped 
in damages by the contribution of other parties, or be 
liable to contribute himfelf in a feparate chara£ler from 


(«) <jT R 478. {h) z Camp. N, F, C. 431. (r) 7 400 - 

that 
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that of owner of the fliip ; fo far his claim to indemnity 
will be reduced, and the underwriters at liberty to take 
advantage of fuch reduftion : becaufe they have only 


1813, 


Williams 

figiiinfi 

contra£icd to indemnify him '^gainft lofs as ihip- Ailbianc^Com- 


owner, and not as owner of the freight. The things 
liable to contribute to general average are the ftiip, the 
goods which properly compofe the cargo, and the 
freight (a); which in different countries contribute in 
different degrees ; but in this, to the full value of the 
ihip and freight, after deducting certain incidental ex- 
pen ces ; and this is realbnable, for the freight is as much 
preferved to the oWner as the ftiip or the goods. Here 
the plaintiff, as freight-owner, was in the courfe of earn- 
ing his freight under the charter-party at the time when 
the lofs happened j and tliere is no longer any uncertainty 
as to the event, fince he has a6fually received the freight 
at this time. (This was admitted on tlie other fide. ) The 
plaintiff therefore has been benefited by the repairs done 
to the ftiip to the whole amount of his freight, which has 
been thereby preferved to him. As to the argument 
that it was uncertain at the time of the lofs whether any 
freight would be earned, the fame might be urged in every 
cafe of contribution, where the lofs happens in the courfe 
of the voyage ; in the cafe of goods, it is uncertain what 
value is to be put upon them until the ftiip arrive at her 
defliination ; and yet it cannot be difputcd that goods are 
contributory. Neither does it make any difference in this 
cafe that the charter-party is upon a voyage out and home. 
Suppofe it had been limited to the outward voyage, what 
greater degree of certainty would there have been, at the 
time of the lofs, of the (hip's earning freight ? If, as has 
beenfuppofed, the contribution had been adjufted before 


pany, 


(a; a T. JRt 407. Da Cofia v. Neivnham* 


the 
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the freight was earned, it muft have been done upon an 
afiumption that the voyage would be completed and the 
freight earned ; and then if this a£l:ion had been brought, 
. the defendants would dill have had the benefit of it : but 
the plaintiff would have had no right, by bringing his 
a£lion prematurely, to ouft them of that benefit. Then 
as to the voyage being divifible by the charter-party, it is 
true that the freight is to be calculated upon the home- 
ward cargo ; but that is only a mode of calculating the 
whole returns payable as freight for the ufe of the fliip 
out and home. The whole freight is entire under the 
contradl, and according to the cafes cited and not dif- 
puted, the fhip was in the courfe of earning it on the 
outward voyage. If then the freight be contributory it 
operates to the extent of that contribution as an indem- 
nity to the fliip-owners ; and it matters not that the 
policy, under which the defendants claim to dedu£l: to 
that extent, is not coextenfive with the charter-party 
under which the contribution is made ; becaufe the un- 
derwriters are entitled to avail themfelves of an indem- 
nity. from whatever fource that indemnity may arife. 
fLord Ellenborough C. J. Does it fignify at what time the 
freight is made payable ; whether immediately, or at the 
termination of the voyage, or on a contingency as here 5 
when paid muft it not contribute to an averagd, but for 
which, it would have been wholly loft ; and will not 
fuch contribution operate in redudbion of the damages ? 
The principle of Godfall v. Boldero («) feems to govern 
this.^ 

Taddy^ in reply, took this diftimfbion between Godfall 
V. Boldero and this cafe, that there tlie indemnity rc- 


(«) 


ceived 
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<;cived was to the full amount) fo that tlie whole fUbjeA- 
matter of tlie infurance was gone, and there was no fub- 
lifting caufe of adlion : whereas here a caufe of aflioR . 
ilill fubfilts, and the underwriters only fet up a partial 
indemnity. But although the fl’iip-owner, if he receive 
contribution, may perhaps be chargeable in equity as a 
truftec for the underwriter, it is no anfwer to an a6lion 
at Ia\^; and the circumftance of the fliip-owners in this 
cafe being alfo freight-owners will notvary the law. [TiOrd 
Ellenborough C. J. If the freight-owners are liable to con* 
tribute to thcmfelves as fliip-owncrs, I think we muit 
intend that they will pay thcmfelves. 


1813. 

WlI-tlAMS 

agiunfi 

The Lonbon ' 
Aflurancc'Com- 
paoy. . 


Lord Ellenborough C. J. This is the cafe of an 
infurance on the outward voyage, on a fhip chartered for 
a voyage out and home ; in the courfe of which outward 
voyage an average lofs has happened ; and the quei^ion 
is, whether the freight payable under the charter-party 
is liable to contribute to general average. It is contended 
that the whole freight out and home is not liable : but 
the whole was afFe£lcd and might have been fruftrated by 
the lofs, and was eventually preferved to the owners by 
the repairs done to the fiiip. It is true indeed that if 
this action had been commenced immediately upon the 
lofs happening, it would not have been open to the de« 
fehdants to fay that the plaintiff was recouped in 
damages by a contribution in refpedl of freight which at 
that time was contingent. But the cafe now before us U 
argued upon an admiffion that the freight has aiflually 
been received ; and therefore now the amount of. the da- 
mages muft be that of the original damage, minus the 

I 

amount of tlie plaintiff’s contribution : and the difficulty 
as to the outward and homeward voyage feems to be re- 
VoL. I. X moved 



i 

WjLtlAMI 

agaiaji 

The London 
AiTorance Com 
pany. 


Cases* t» sAshrEti tekm 

moved b]|r the confidemtion that the whole freight waa^ 
faved by the repairs. In Godfall v. Boldero it was re- 
folved that a contraf^ of infurance being a contradl of 
indemnity, if the damage likely to refult from the lofs 
was obviated, the foundation of any aftion on the ground 
of fuch infurance was gone : and that the fource from 
which fuch indemnity was derived, was immaterial. 

Le Blanc J. The ftrefs of the argument for the plain- 
tiff is this, that the contribution was uncertain at the 
time of the lofs. But in all cafes of contribution to ge- 
neral average freight cannot at the moment of the lofs be 
received, and therefore the contribution mull be always 
uncertain ; and yet in Da Oofia v. Newnbam freight was 
determined to be contributory. It is therefore not a 
decifive argument againfl^ its being contributory that the 
thing docs not cxift in certainty at the time of the lofs. 
The next argument is, that this infurance is not co- 
extenfive with the charter-party, and that the queftion is 
to be taken as if the underwriter had been called upon 
for his indemnity at the time when the voyage infured 
ended. But fuppofe in this cafe there had been an in- 
furance upon the homeward voyage, what difference 
would it have made whether the voyage out and home 
was infured. If it is once eftabliflied that freight is 
contributory, the freight faved muft equally contribute to 
the general average, whether the policy be upon the whole 
or only part of the voyage. 

Bavley J. Where part of a cargo is facrificed for 
the prefervation of the reft, it becomes a fubjedl of gene- 
ral average, and all the parties whofe property is thereby 
preferred arc to contribute. Here the plaintiff had a 

^ vefted 
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Tefted right of freight; he had.fome freight then ac- 
tually due, and the whole was put in hazard, and the 
whole has been ultimately earned. The difficulty raifed 
in argument is this, that a thing is not to contribute un- 
Isfs ultimately faved, and that it was uncertain at the 
termination of the outward voyage whether the freight 
would be faved; but this freight was one entire and 
indivifible fum payable for the ufe of the fliip out and 
home ; therefore when ultimately earned, having been 
put in hazard and faved, it ought to contribute. 

Per Curiam, Judgment of nonfult. 


DoEj on the feveral and joint Demifes of John 
Henry Roake, Tho. Wm. Roake, Georoe 
Roake, and Elizabeth Roake, againji 
Nowell, {a) 

J^JECTMENT for a mefluage, and otlier premifes. 

At the trial before Lord Ellenborough C. J. at the lafl: 
fummer affizes for the county of Surrey, a verdi^i was 
found for the plaintiff, fubje^ to the opinion of the 
Court on the following cafe : 

Sarah Trymmer being feifed in fee of the premifes In 
queftion, by her will, dated the 6th day of June 1783, 
after making (amongfl other things) a fpecific bequefV to 
John Roake, her nephew and heir at law, dlre£ted the re- 
mainder of her perfonal eftate not then Invefted in go- 
vernment funds, India flock, or annuities, to be forth- 

die without ilTiie, or fuch ifliie (hall die before ai, then OTcr : Held th 
y.S* took t reded remainder.; 


I 

^13- 

Williams 

againji 

The 1..ONB0M 
A ifurance Com- 
pany* 


*ruefi1ay. 
May 1 ilh. 


Devife of all the 
tefiator’s free- 
hold edates to 
J,S. for life, 
and on his de- 
cea(e to and 
among his chil* 
dren equuHy, 
at the age of 
ai, and their 
heirs, as tenants 
in common; 
but if only one 
child lliall live 
to attain fuch 
age, to (iich 
child and his 
or her heirs, 
at his or her age 
of ar ; and in 
cafe J. S. (hall 
t the children ef 


(e) This cafe was argued at SerjeanU Xna. 
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with laid out by her executors in the purchafe of govern- 
ment fccurities, and the dividends and interefl thereof, 
. as alfo of all (locks, funds, or annuities which (liould be 
(landing in her name at her deccafe, to be from time to 
time received by them, and paid to her faid nephew 
John Roakc for his life, and at his deccafe the w'hole 
principal dividends and intcreft of fuch (locks, funds, 
or annuities to be paid and transferred by her executors 
to the lawful children of John Roake^ at the age of 
twenty-one, equally ; but if only one (liould attain fuch 
age, to fuch only child at fuch age : and if her faid exe- 
cutors (liould think proper, they were at liberty to apply 
fuch part of the dividends and intcreft of fuch (locks, 
funds, or annuities as their judgment (liould dire£l them 
towards the maintenance and education of fuch children 
or child till twenty-one 5 and if John Roake (liould leave 
no child or children lawfully begotten at his death, or 
tlioy ihould ail die before John Roake, or the attaining 
ihc age of 21, then (lie gave the whole principal divi- 
dends and interell of fuch (locks, funds and annuities, 
to and among her nephews Miles, Thomas, John and James 
Pinfold, and her nieces Sarah Pinfold and Siifannah Long- 
man, or fuch of them as (liould be then living. The tef- 
tatrix then devifed as follows : I give and devife all 
my freehold eftates in the city of London, and county of 
Surry, or clfewherc, to my faid ncpliew John Roake for 
Ills life, on confideration that out of the rents thereof he 
do from time to time keep fuch eftates in proper and te- 
iiantable repair, and on the deceafe of my faid nephew 
John Roake, I devife all my faid eftates (fubjedi to and 
chargeable with the payment of thirty pounds a-year to 
Ann, the wife of the faid John Roake, for her life, by even 
and quarterly payments,) to and among his children laiu- 

. /“'h 
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fully begotten^ equally, at the age of 2l, and their heirs, 
as tenants in common. But if only one child Jball live to 
attain fuch age, to him or her, and his or her heirs, at his 
or her age of 'll \ and in cafe my fetid ncphe'io John Roakc 
fliall die without lanvful ijj'ue, or fuch lawful ijjue Jhall die 
before 2 1 , t]icn I tievife all the fakl eilatcs (charjxeable with 
fuch annuity of 30/. a-ycar to the fiicl Ann Roahe for her 
life, in manner aforefaid,) to and among my faid nephews 
and nicCv.s, Miles, Thomas, John, James, auvl Sarah Pin^ 


fold, and Sujannah Longman^ or fuch of them as ihall be 
tlien living, and their heirs and alligns for ever.’* The 
tcRatrix died on the 4th of December 1786, without 
having revoked or altered her will, leaving J. Roahe, the 
devifee, her heir at law, her furviving. J. Roahe was then 


a widower, and had not any ifluc j and on the tcllatrlx’s 
dcccafe, he entered upoii the premifes. On the loth 
of May 1787 he married, and afterwards had the four 
Icilbrs of the plaintilT, Ills only children; and in Michael-- 
mas term 1781^ levied a line fur conuzance de droit, &c. 
of the premifes, with proclamations to the ufe of liimfelf 
in fee, in purfuance of a covenant contained in an inden'^ 
ture made on the 5th of November m that year. Two of 
the lelTors of the plaintitF were born before the execution 
of the indenture and levying the line above mentioned. 
In Trinity term 1797 J. Roahe alfo fullered a recovery of 
the premifes to the ufe of fuch porfons as he Hiould ap- 
point, and on 2 ill Alay 1802, by deeds of leafe and rc- 
leafe appointctl the fame to the defendant in fee. J. Roahe * 


was in polTeflion of the premifes, as devifee under the will 
at the date of the faid indenture and line, and died on the 
13th of February 1803, leaving the four lelTors of the 
plaintiff him furviving, being then all infants under the 
age of twenty-one years. The two- firll lelTors of the 

Z 3 plaintiff 
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pkintiiT have fince attained their refpe^^ive ages of 
twenty-one years^ fubfequently to which and before the 
date of the demifes in this eje^^ment an a£iuai and 
formal entry was made by the plaintiff’s leflbrs refpcc- 
tively upon the premifes in queftion for the purpofe of 
avoiding the operation of the fine and recovery. 

The queftion for the opinion of the Court is. What 
intereft (if any) the leflbrs of the plaintiff, the children 
of John Roahe^ or any of them, take under Sarah Trym^ 
mer'^ will ? and whether the fine pr recovery has barre4 
their title ? 


Marryat for the plaintiff, contended, that under 
dcvife “ to and among the children of J» Roahe equally 
at the age of ai, and their heirs,” the leflbrs of the 
plaintiff took a vefted remainder in fee, liable to be de- 
vcfted by the contingency of tjhcir dying under the age 
of 2 1 : and fo he faid it was refolved in feveral cafes \ 
viz. in Borajlon's cafe{a)y in BdwardfV* Hammond {b)^ 
and in Bromjield v. Crotvder (^c)y in the two latter of 
which, the words founded more in contingency than in 
the prefent cafe 5 for the word ifi which was there ufcd, 
is prima facie a word of condition (d) ; and yet it was 
held in the one which was a furrender, and in the other 
which was a devife, to J. 5 . in remainder if he fhall live 
to attain 21, that J, 5 ., who was then an infant under 
21, took a vefted eftate. And the fame rule was 
adopted in Goodtitle v. Whitby («•), and Doe v. Moore (y). 
And if the Court fliould hold otherwife in this inftance, 
the freehold would pafs in a different dire^ion frofn the 

(4) %Rcp.}^. (f) T32. xShovf.^'^Z, ^N.JR.^t^innotis^ 

(c) I 3*3* Co. Lit, 204. iJBurr.zzB* 

If) \4EaJtt 601. * 
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perfonal property, which would be manifeftly againft 
the intention of the teftatrix. Neither was it confident 
with her inteixtioa of providing for the family of J^Roahe^ 
that if J» Roakef who had no children at the date of the 
•will, ihould^die before any of his children fiiould attain 
91, they Ihould be altogether excluded 5 pr that thoTe 
who had attained that age Ihould take to the cxclufion 
of thofe who were below it. If that were £0, then if 
J, Roahe had died, leaving 20 children all under tlie age 
of 21, the eitate would notwithHaiuling have gone over. 
Befides the ultimate limitation over in cafe J, Rpake 
fhould die without ilTuc, or fuch iiTue iliould die under 
2 Jf clearly imports that the limitation was not to take ef- 
fc£f until both thofe events concurred, and therefore if J. 
Roake died leaving iiTue, fuch iflue iliould take, although 
under 21. It is clear therefore that the intention of the 
teilatrix was to give to all the children of Roahe a 
veiled intereft, and the circumftance of their not being 
horn at the time of her death will make no diiFerence, 
becajaf? each would take tjie moment he came in efll* ^ 
and therefore the words “ at the age of 21” iltall be 
conilrupd as not importing a condition precedent to the 

I 

veiling of their eftato, but a condition fubfequent, on 
the failure of which their eilate iliall be devefted j not 
as a defeription of the time when the children are to 
take, but of the time when the eftatc already veiled in 
them is to become ixidcfeazible. Under this yiew of the 
cafe it becomes unneceflary to notice what the effe£l of 
fhe fine and rcc.oycty might ptherwife have been, 

Prejlon for the defendant, The ultimate limitations 
both of the real and perfonal eilate, which are made to 
depend upotj J. Roahe* % dying yvithout children, or fuch 

Z 4 children 
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children dying under 21, are clearly contingent; and 
therefore fhew that the teftatrix contemplated contin<^ 
gencies. And fo it is with refpe£t to the prior limita- 
tioij to the children of J. Roake ; and there is no need 
for a difference of conftru 61 ion as to the devife of the 
real and perfonal eftate. What would create a contin- 
gency in the one will do fo in the other. Thus a legacy 
to A. when or 2i is clearly contingent ; although if 
it be given to A. to be paid at 21, it is not fo (a) ; becaufc 
that is conflrued as dcbitum in prjcfenti folveiulum in 
future. Tl'.e fame rule applies to real eftatc ; therefore 
a devife to a vvonvan w'hen flic Oiall marry {b)y or to J* S. 
when he came to the age of 25 years (r), has been 
hoUlcn to bo coiSiiigcnt. Nov/ here the queftion is, 
whether the teflatrix intended that the children fliould 
have the remainder immediately, or whether the words 
which refer to the age do not import that they mufl 
arrive at that age before they can take. If they do, then 
the dcftruilion of the particular ellate before the time 
of the remainder vefting, will prevent its veiling at all. 
This queftion is not determined by Bromjield v. Crow^ 
diTy becaufc here the devife is not (imply “ to the 
children at 21,” which would then have refembled that 
cafe, but it goes on, but if only one child (hall live 
to attain fuch age, to that one child at 21 fo that 
taking the whole together, it is in fubftance a gift to 
fuch child or children upon condition of attaining 21. 
It is deferiptivo of the charadler in which the children 
muft (land bcfojre they can take ; not an immediate gift 
to the children as they are born, but to fuch. child only 
iis fliall attain 21 j and if it is contingent as to any ond 


(tf) J^inr. 227. per Ld. Mamficld. (b) Sir T. Jifty. 83. S. C. iSid 1 53. 
(f) ioHep.^O* Cram's cft/e. Cto. £.Uz. la.'l. ^jluiJbnrT Gabriel. 
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child attaining 21, it muft be fo to all, for it cannot firft 1813. 
veft in all the children, and then be devefted, fo as to give 
it to fuch child as ftiall attain 21. As to Boraflon's cafe, 

*' ^iOWLLt. 

and the other cafes that have been cited, they all turned 
upon the Intention of the teftator as it was colle£l:ed in 
each particular cafe, and therefore cannot govern the 
prefent : but the intention muft firft be afcertained, 
and when once that is done, it is eafy to apply the rule 
of law. Looking then to the words of this will, the 
fair import of them feems to be this, that the children 
fhould not take until they attained 21, and the devife 
being coupled with a bequeft of the perfonalty in the 
fame terms, the rule nofeitur a fociis will apply. In 
Doe V. Scudamore (a)t and Dcnn v. Bagjlianx) (^), the 
words were held to create contingent remainders. 

Marryat in reply* A devife to a perfon when he 
fliall marry, is contingent ; but a devife to a man when 
he fliall attain 21, cannot be fhewn by any cafe to make 
a condition precedent ; but the contrary has been fhewn 
by fcveral cafes. The rule refpcdling bequefts of per- 
fonal eftatc is borrowed from the civil law, and docs not 
apply to devifes of land, or bequefts of legacies charge- 
able on land, in which cafes the adverbs “ when or at” 
do not amount to a condition precedent. As to the dif- 
tiniftion taken between this cafe and Bromjield v. Cro’ivdcry 
it has no foundation ; the devife there was to an indi- 
vidual if he fliould live to attain 21, which is the fame 
as the devife here to one child, if only one fhould live to 
attain that age ; the meaning of which is, that the at- 
taining that age whether by one or more fhall preclude 

the fubfcqueiit limitation. Doe v. Scudamore was clearly 

* 

(4) a liof. ir Pul, 289, [D CT. R 512. 

a cafe 
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t cafe of contingent remainder ; but Lord Eldon there 

faid, that a condition is to be conftrued to be precedent 

or Aibfequent according to the intent of the teftator. 

« 

Here it is apparent what that intent mud have been. 


Lord Ellenborough C. J. I think this cafe con« 
eluded by Bromjield v. Crowder ; which was very fully 
confidered. That was a devife in remainder of all the 
tedator’s edate to J, Z). Bromjield^ if the faid 2 ). J 5 . 
fliould live to attain the age of 21, but in cafe J. jD. J?, 
died under and C. Bromjield fhould furvive him, then 
over ; and it was refolved that J, D, Bromjield took a 
veded edate determinable upon the contingency of his 
dying under 21. After that decilion came the cafe of 
Doe V. Moore^ which was an immediate devife of the 
tedator’s real edate in fee to J, Moore, when he attained 
the. age of 21, but in cafe he died before 21, then to 
his brother, &c. : and there it was held that J, Moore 
took a veded edate. So that it appears whether the 
devife be in remainder or an immediate devife, there is 
no fubdantial didinclion. Here the words of the de- 
vife, after the deceafe of J, Roahe, are to and among his 
children equally at the age of 21, but if only one child 
fhall live to attain fuch age, to fuch child at the age of 
21 J and in cafe J, Roaie (hall die without iffue, or fuch 
ifTue (hall die before 21, then over. I fee nothing in this 
devife to didinguifli it from the above cafes. The cou- 
#?quence is that the children mud be confidered as taking 
veded remainders. 


fer Curiam^ 


Epdea to the PlaintiiF, 
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Muller and Another, Aflignees of Meek, a ^hurfday^ 
Bankrupt, againfi Moss, {a) 

•^ROVER for pictures, prints, houfehold furniture, where, by 

and farming flock, &c. Plea, general iflue. twcTn ’i?anr 

At the trial before Le Blanc J., at the fpring aflizcs 

1812, for the county oi Lanca fiery a verdidl was found payment to him 
' J ^ of a Inm cer- 

for the plaintiffs, damages 1112/. l*js, 6 d.y fubje£l to the tain, to convey 

, to the defend- 

opinion of the Court on the following cafe : ant a dw-cUing- 

Oii the 22 d of Nov. 18 x 0 , Meeh (who was at that !lch[tr^p<filli 

time a broker at Liverpooly in partnerlhip with one ho”i°[,o\Vfur- 

Gi7/,l by agreement of that date, made between him- . 

J ^ ^ nock, and that 

felf and the defendant, agreed with the defendant, on after formal ^ 

r f r t i» ri polfenion dcU- 

payment to him of 9500/., to furrender to the defendant, vered to tlie dc- 
his heirs and affigns, a dwclling-houfe and land, being fh'mlhn’c^l- 
copyhold of the manor of Waventrccy then in Meeh\ pof- fj,* 

felfion, and lately purchafed by him from one Bolton. **^*^:‘^ months 

' * ' ' without paying 

together with the additional buildings, and to convey to ; which 

^ . agreemenc was 

him and deliver up poflemon of a pew the church, and notorious in the 

alfo all the houfehold furniture and' (lock enumerated in aiuf*'the”money 

the faid agreement, and to be comprifed in an inyen- defLIdriti’lnd* 

tory to be made by X 5. on behalf of the defendant, fop niade*^io 

whom X. S. fiiould take polTeflion, and to be fiened by 

r ‘ P * terwards left ui 

Meek ; and it nvas cfgreed that Meek Jlmild afterwards ac- 

* * cording to the 

he allowed to remain in pojfejfton for three mottihs without ag'ceracntjwh# 
e t. • ^ i- r 1, . ' became bank^ 

payment of rent, he engaging to ufe carefully, and to r«pt wlulrt he 
deliver up the fame in good order; and that the defend- i°Mon 7 llIl 
ant piould pay to Bolton the balaiicc due to him from p^atTon oArc 
Meek on the original purchafe, and the remainder of the iponths* 

' ' • ' iJcld t hat this 

purchafe-mpney in acceptances of Meflrs. Meek and GilL was not a pol* 

1 Ml • r y 1 t 1 ‘r 1 % f I'cllion by the 

•T bills indorfed by them^ if the defendant held fo much, banknipt with- 
in the Uat. 


(«) This cafe was argued at Serjeants' Inn. 
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and the remainder in good bills or caih ; the 'whole to be 
calculated as caih of the prefenttime; to deliver 

an abilra£t of the title at his e^pence**’ 

The agreement wae'hgned on the’ day of the date, and 
the transfer was- notorious in the neighbourhood and on 
the Exchs^nge at Liverpool the day after it took place. 
On iigning the agreement the defendant paid to Meehy 
in acceptances of Meek and G///, ,and in bills which had 
their indorfement, 6847/. 5^-. which, with the ba* 

lance of the purchafe-moncy due to Bolton^ and fubfe- 
quently paid to him by the defendant, (which proved to 
be greater than the parties at firfl: had calculated,) 
amounting to about 3200/., exceeded the fum that the 
defendant was to pay under the contraft by feveral hun-> 
dred pounds. On the 27th of the fame month of Novem-‘ 
her, J» S. (mentioned in the agreement) met the defend- 
ant and Meek on the premifes, for the purpofe of making ' 
an inventory and taking formal polTeflion of the pur- 
chafed property for the defendant ; which he accordingly 
did, and, in purfuance of the agreement, left Meek in 
poireflion of the whole premifes except the wine-cellars, 
of w’hich, after taking out a certain quantity of wine, 
by the defire of the defendant, for the confumption of 
Meek during his permitted refideiice in the houfe, the 
defendant received the keys, and has had them in his 
cuilody ever fince. Meek continued in pofleirion of the 
lioufe, furniture, premifes, and ftock, purfuant to the 
agreement, until his bankruptcy, which took place with- 
in the three months, on the 24th December following. 
When the defendant was informed of the bankruptcy he 
fent a perfon to take poileflion, on his behalf* of all the 
property contracted for, and has kept polTeflion of the 
fame ever fince. The aflignecs of Meek demanded the 

4 furni- 



IN THi: Fifty-third YtAk or HI. 


331 


furniture, pictures, prints j and {lock, from the d^endanf^ 
which he refufed lo deliver 5 and fmce the bankruptcy the 
adignecs have conveyed the houfe to the defendasiti 
purfuant to the agreement. The quedion for the opinion 
of the Court is, whether the plaintiffs are entitled to re^ 
cover. If the Court fliould be of that opinion, the pr<^ 
fent verdidl to (land: if of the contrary opinion, the 
verdict is to be entered for the defendant. 




AIvLi.eR 

egainfi 

Mo* 6* 


Llttledale contended, that the plaintiffs were entitled 
to recover, this being fuch a poffcHion by the bankrupt 
as fell within the (lat. 21 Jac. i. c. 19. yi 1 1. The pro- 
perty originally belonged to the bankrupt, and was fuf- 
fered to remain in his poffeflion after a conveyance of it 
to the defendant % fo that the cafe falls within the pre- 
amble, as well as the enabling claufe, of the (latute, and 
does not admit of a doubt, which was. formerly enter- 
tained, but fincfr has been fettled (/»), whether the words 
of the preamble did not rcitrain the enabling claufe. 
But it is fair to conclude that a cafe which is within the 
preamble is a fortiori within the meaning of the acl. 
Then the bankrupt, by remaining in poffeflion by per- 
niiffion of the true owner, became reputed owner, and 
gained a falfe credit, the mifehief arifing from which 
the llatutc was intended to obviate. 

Lord Ellenborough C. J. It was a part of the con- 
tradl that the bankrupt (liould remain in poffeflion dur- 
ing the three months ; therefore, during that period he 
was in of his own right, as owner, and not by permif- 
fion t)f the true owner; and as to his being reputed 

(«) V. Cadellf^C<rwp, aji. 


owner. 
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owner, the cafe ftates that the transfer was notorious. Nc) 
pcrfon was deceived. Befides, reputed ownerihip is a 
fa£t, which ought to have been found to raife the quef* 
tion at all. It might have been a very different thing, 
if the bankrupt had retained the polleflion without its 
being a part of the contraft. 

Per Curiam^ Poflea to the Plaintiff. 


Scarlett was for the defendant. 


^ue/dtiyf 

iith. 


Bayly and Others, Aflignees of Luck raft, 'd 
Bankrupt, againjl Schofield and Another. 


‘U'hefe a trader, rpJJlS was an a^lion for money had and received, tried 

Upon being ar- JL * 

•cited for a debt at the aflizes for the county oi Devon, 1812, 
f/om^the officer before Chamhre J., when a verdifb was found for the 


and fled into 
the houfe of 
another, and 
was puifued by 
the officer and 
inquired for at 
the houfe, but 
was denied and 
the door kept 
fall, and, whilfl 
he letnained 


plaintiffs for 425/., fubjeft to the opinion of the Court 
on the following cafe : 

On the 27th of February 1810, Luebraft being then 
a trader at Plymouth, and indebted to the defendants in 
the fum of 284/. for goods fold, the defendants drew a' 
bill of exchange upon him of that date for the amount. 


ihtt'he'd*i*rit** Payable at fix months, which Luchraft accepted, but did 

for fear of other 
creditors; and 

when it was dark returned home to his own houfe and gave directions to deny him to any 
•nc that called, and continued nearly a month in his bed-chamher : Held that this con- 
ftituted one or more aft or a^l$ of bankruptcy, under the words of the flatute, ** begin- 
ning to keep houfe,’* or otherwife abfenting himfclf and a creditor of the bankrupt, 
who had fued out a writ againfl him, and, without proceeding upon it, afterwards received 
from him a bill of exchange in part-payment 9f his debt, after being apprifed that there 
had been a meeting of his creditors, and that the bankrupt’s affairs at that time were 
only capable of paying the demands of his creditors by inftalmeuts, although he was 
afl'ured by the banknipt’s agent that they would come round, was liable to refund the 
proceeds of fuch bill to the allignees of the bankrupt, as a payment not in the ufual 
courfe of trade, and before notice of his infblvcncy. 
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not pay when due. On the i ft of June followingi Luck* 
raft being then farther indebted to the defendants in the 
fum of 562/. 12/. gJ for other goods, fent them a bill of ^ 

^ ^ . SCHOFJKt*. 

exchange of that date drawn on Harrifon for the laft- 
mentioned fum, at live months, which bill not being 
accepted, the defendants* attorney wrote to Luchraft on 
the 26th of July, calling on him for payment, and de- 
firing the amount to be remitted by return of poft to 
prevent his farther interference. On the pth of Augtfl, 

Luchraft being then indebted to the defendants and feve- 
ral other perfons, particularly to one Henry W’ills, in the 
fum of 135/*, was arrefted at his fuit, and taken by the 
officer who arrefted him to a public houfe in Plymouth, 
at his own defire, but efcaped from the officer at the door 
of the houfe. He was immediately purfued by the offi- 
cer, but fled from him into the houfe of another perfon, 
into which the officer was certain that he entered, and 
enquired for him there, but he being denied by fome one 
within the houfe, and the door kept faft, the officer did 
not break it open, but departed and did not fee Luchraft 
afterwards, but the money for which he was fo arrefted 
was paid within three or four hours after by Luchrafft 
attorney. Afterwards on the fame Luchraft was feen by 
a perfon at the houfe whither he fled in a two pair of 
ftairs room, to whom he faid that he had been arrefted 
on that day, and the debt was paid, but that he remained 
there for fear of being oppofed by fome other creditors. 

When it was dark he went home to his own houfe» and 
gave dire£fions to deny him to any body that called, and 
from that time he continued nearly a month in his* bed- 
chamber, except coming down on Sundays for a little 
air. On the iith of Augujl a commiffion of bankrupt 
iflued againft Luchraft, but it appearing afterwards to 

the 
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'the parties ^hb fued it out that his property was far 
more than fufficient to pay all his debts, and that lie only- 
required time, At was not proceeded upon, but advertife- 
ments were publiftied in two of the public ncwfpapers for 
convening a meeting of his creditors oh the 3 ift of Augujly 
which was accordingly held, when it was unanimoufly 
refolved by the creditors prefent, that Luchraftt with 
the aihftancc of his attorney, fhould forthwith advertife 
all his lands for fale, difpofe of all his other efFe£ls as 
fpeedily as advifeable, collect all monies due to his 
eftate, and divide the fame proportionably amongft his 
creditors as the proceeds ihould come to hand. Luck^ 
raft and his attorney accordingly proceeded to carry 
this refolution into cfFe£^: j by advertifing the land and 
getting in ^s much of the property as poflible, with which 
many payments were made to creditors in proportion to 
their refpe£bive debts. On the 2 2d of Augujl Z.uckraft*s 
attorney wrote a letter to the defendant's attorney, upon 
the fubjedl of his letter to Luckraft of the 26th of July^ 
demanding payment nf the draft for 562/. lar. 9^/., 
when he apprized him of the above advertifements 
in the newfpapersj calling a meeting of the creditors 
on the 310: inllant, and requefted the defendants 
to depute fome friend to attend that meeting . on 
their behalf. Hating that he hoped then to make it 
appear that JLuch'aff% debts were about 10,000/., and, 
his elfefls Worth 14,000/., and to obtain a licence for a 
few months to arrange his affairs, and pay every one 
20J. in the pound. The letter alfo Hated that Luckf-affs 
prmcipal property confilJ|d in houfes, all of which 
were more or lefs incuriihered, and that the great diffi- 
culty or delay in fettling his affairs would be in convert- 
ing this property, ashoufeS in, Plymouth were then really ' 

drug, 
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a drug, but that every Hep would be taken to get rid 
of them, even at a facrihce, in order to wind up the matter. 
On the 2d of September following Luciraffs attorney not 
having heard from the defendants* attorney, vrrote to the 
defendants as follows : So long fince as the 22d ult» I 

** replied to your folicitor in anfwer to a letter which 
my client, Mr. Luckraft, had received on the fub- 
jedt of the monies due from him to you, and 
I dated that I had by advertifement called a meeting 
of Mr. Luckraffs creditors in order to lay before them 
a general date of his affairs, and as 1 hoped, and 
which proved the cafe, to prove to them that although 
he at this time labours under a temporary embarrad^ 
ment, yet that he dill is a very folvent man. I flattered 
** myfelf I (hould have had your folicitor's reply, con- 
<< taining your fentiments on the fubjedl before the 
meeting, as 1 had not, 1 now date to you, the fltua- 
tion of the affairs, and what took place at the meet- 
“ ing, and have great pleafure in affuring you that I 
was there enabled, mod fatisfadlorily, to lay before 
« them a datement, (a copy whereof I now fend you,) 
which not only gave general fatisfa^Iion, but drew 
from every one prefent (with the exception of one 
« gentleman, who was a mortgagee in pofTeflion for 
** about 700/., and faid he could not wait longer,} an 
** immediate confent to wait a few months, not exceed- 
ing fix, to enable Mr. JLuchraft to fell his edates and 
•• convert his other eife£ls, and if neceflary they would 
« all agree to execute a deed to that effe£l, but whether 
fuch will be neceflary is not, at prefent determined. 
« The caufe of Mr. X.i«ir^*i%mbarraflment is a very 
** heavy and loflng contra£k he has had for two years 
« pad in the vi£Iualling oflice, to compleat which he 
VoL. I. A. a « has 
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« has been obliged to take up Aims on mortgage in 
all dire£tions. The commiflioners of the viftualling 
** office have, however, agreed to allow him about . 
« 1000/. in part remuneration of his lofles. The rc- 
« mainder of the 3000/., flatcd to be due to him from 
the victualling office will be forthcoming in three or 
four months. I am therefore to entreat your confent 
to follow the fteps of the other creditors, and I have 
no doubt but in three or four months, or perhaps 
“ Icfs, both you and every other creditor will be fully 
paid.” In reply to this letter the defendants wrote to 
JLuckraft^s attorney on the 6th of Sepiembery acknowledg- 
ing its receipt, and Hating that had Luckraft*s conduCl 
to them been that of a fair tradefman, they would not 
have hehtated to agree to any mcafures that might be 
beneficial to himfelf and the creditors, but as it was he 

« I 

could not expeCb much lenity from them ; that they had 
come to a determination not to fign any deed of truft, 
nor to let the bufinefs (land over for fomc months, as 
requefted, without fecurity 5 that if Luckraft could fur- 
ni'fli them with fuch fecurity as they might approve, to^ 
pay his debt in fix months from that time, they had no 
objeClion to wait fo long, if not, the law (hould have 
its force, and he (liould hear from them accordingly. 
Luckraft* B attorney replied on the 27th of September y 
that he was forry the defendants were not inclined to 
grant the indulgence requefted, that 'he pledged himfelf to 

I *• 

them that there nuas no doubt that Luckraft ivould be able to 
pay every one in fully and have a very conftierdte halaiite left; 
thqt he had been informed, by his agent in London, that 
the defendants not only ref u fed to receive 300/. bn ac- 
count, but threatened arrejl, he would therefore endea- 
vour to fend them one half of Ihe'If dei>t,"bf fiy " 

7 
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by return of poft> provided they would be content to wait 
three months for the remainder, by which time he had not 
the lead doubt he fhould be quite enabled to fettle with 
them and every other creditor. By return of pod Luck- 
attorney received a letter from a clerk of the defen- 
dants, informing him they were from home, and that his 
letter of the 27th would be laid before them on their re- 
turn : the letter added, that more than a week previoufly to 
his agent’s waiting upon them with the 300/., they had 
taken out a writ againft Luchraft, On the 2d of OSloher 
the defendants* attorney wrote to Luchraft*s attorney, 
that if he would remit 420/. and the cofts, together 
with the undcrflieriff ’s and officer’s charges by return 
of port, with Luckraft's note payable in London at three 
months for the balance and intereft, they would accept 
it, that this offer was made, and muft be accepted v/ith- 
out prejudice to the defendants, if not complied with 
immediately. On the iith of OBober Luckrnft'^ at- 
torney replied that he had been abfent from home, and 
was only juft returned, fince which he had been endea- 
vouring, if he could, to raifo fuflicient cafli of Luchraft 
to remit the 420/. and cofts, but had not been able to 
mufter quite fo much, having been obliged to pay. every 
one a little as it came to hand, and as yet had paid no 
other creditor any thing like the proportion then inclofed 
for the defendants, that he had fet afide 420/, the pro- 
duce of a navy bill, hoping it would have fatisfted the 
defendants, and induced them not to take hoftile mca- 
fures, but of this ftep they were to judge, and although 
he tegretted the expences of an original writ, he at the 
fame time thanked them for flaying proceedings. The 
letter then went on thus, « I now inclofe you MefTrs. 

Symons and Co/s draft on Stephenfon and Co. for 

aAl R 1 “ 425/., 
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** 415/ j which is the moft I can at this time muftex"* 
« ami I declare to you I have not the fmalleft doubt that 
« within three months, from this time, I (hall have fuf- 
ficient cafli pafs through my hands to be able to re- 
mit you the full balance, and therefore (hall confider 
•• you will not prefs us to incur the additional heavy ex- 
pences of fpecial bail during the next term, as I have 
not a fliadow of doubt but that e*er Hilary term ar- 
** rives your clients will be fully paid.*' The 'inclofed 
bill was dated the nth of Oflober 1810, payable thirty 
days after date, and was indorfed to the defendants, 
and the value for which it was drawn was part of the 
produce of Luckraff^ eft ate, received by his attorney 
on his account, and paid by him to the drawers of the 
bill on the day of its date, as a confidcration for the 
fame, for the purpofe of remitting it on Luchrajt's be- 
half to the defendants. It was received by the defen- 
dants on the 13th of O^oher, and was paid to them 
when due. On the 13th of Oclober the defendants* at- 
torney wrote to Luchraft's attorney, defiring him to fend 
the note required In his former letter for the balance of 
the debt and cofts, and intereft then due, as well as for 
the three months the note would have to run, upon doing 
which, and paying the officer's charges, the bufinefs 
would be fettled. To this Luckraft'^ attorney replied 
on'thc i^th of O£loher<i that he could not fend him the 
note payable in London^ as required, but had inclofed 
him Luckraffs promiflbry note for 456/. being the 
amount of the balance for principal and intereft on both 
the bills of exchange, calculated to the iith of January 
next, when the note would become due, and he re- 
quefted him to return the bills of exchange, in lieu of 
which the inclofed note was fent. The letter further 

5 itated 
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ilated that he had calculated the intdreft on the bill for 
167.1, 1 2/. 9^/. from the day it was drawn, according to 
his fuggeftion,- though in ftriflnefs no intereft was due 
thereon till it became due, for it might be paid then, 
although acceptance had been refufed ; that he hoped, 
however, if it was regularly paid (as he expe£led), that 
the defendants would make fome allowance to Lttciraft 
on account of intcreft and cofts. In purfuance of this 
letter the defendants* attorney returned the two bills. 
At the trial Luchraft^^ attorney was examined for the 
plaintiiFs, and on crofs-examination dated that at the 
time the bill of the nth of October was paid to' the 
defendants, he allured them that Luchraft was a folvent 
man ; that he believed him to be fo, and thought he 
would come round *, and that under that reprefentation 
the money was paid. On the loth of December 1810 
the former commifTion of bankrupt ilTued againll Luck” 
raft was fuperfeded, ami another commiflion d^ted on 
that day was iffued againd him on die petition of his 
attorney, to whom he was indebted in 700/., (as was 
admitted in the outfet of the argument, before the 9th 
of Augttjiy) under which commiflion he was duly de- 
clared a bankrupt, and the plaintiffs afterwards chofen 
aflignees, and this a£fion is brought by them to recover 
the faid fum of 425/., as money had and received by tire 
defendants to their ufc as fuch affignees. 

■ X 

The quedions for the opinion of the C6urt are, 
id. Whether under the above circumdances Luehraft 
committed an a6l or a£f s of bankruptcy before the de- 
fendants received the faid 425/. : 2dly, Whether the 
faid 425/. was under the above circumdances really and 
bon^ dde, and in the ufual and ordinary cowfe of trade 
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and dealing, received by the defendants of Luclraft 
before fuch time as they knew, underftood, or had 
notice that he was become a bankrupt, or was in infoU 
vent circumftances. If the Court fliall be of opinion 
' in the negative upon the firft queftion, or in the afEr- 
mative upon the fecoild, then the verdi <51 is to be fet 
‘afide and a nonfuit entered, otherwife tlie*verdi£t is to 
'Hand. 


Bayly for the plaintiffs, contended ^upon the ift quef- 
tion, that Luckraft committed an a£l: of bankruptcy on 
the 9th of Augtijlf by cfcaping from the cuftody of the 
officer, taking refuge in the houfe of another, and being 
there denied, whilft the doors were kept clofe. This 
^ he faid was a “ beginning to keep houfe’* within the 
^ woirds of the flat, i/, i. r. 15. and it makes nodifference that 
‘ the houfe Where he was denied was not the houfe of the 
^bankrupt; for in a cafe cited by BuUer h in Colkett\, 
Freeman {a)i the denial was at the houfe of a friend; 

' arid' yet Lord held it would be fufficient to 

' confiitutfe an aft of bankruptcy. The houfe in which 

r 

‘ the barikrUjjit. (huts hlmfelF upand is denied, may be con- 
fidered tiVKis'lldufe' for the time. And in like manner it 
was refolded in V. (^), that a trader by 

departing from a mere temporary' re’fidence committed an 
aft of bankruptcy. '^Baylcy J. That was holden an aft 
of bankruptcy uUdet aubth’er branch of the ftatute, viz., 
otherwife ^^Mriirig 'bhrifelfi**^ At all events ^fte 
was a “ begihriing ‘ to keep fioufe," from the time that 
the bankrupt returned homef and gave'direftions tobe ife- 


!•> % 


(i) ^ 
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Iiied^ -and afterward^' continued (hut .up in'Kis^ownlioufe 
for nearly- a month.' An a£Iual denial to a creditor is 
not neceflary j if the trader fecludcs himfelf to avoid the 
importuiiity of his creditors, that will be fulTicient, accord- 
ing to Lord EUenborough C. J. in Dudley v. Vaughan {c^ 
So in Robertfon v. Liddell (b), and Williams v. Nunn (r)i 
It was held that if a trader depart the realm, or from 
his dwelling-houfe, with intent to delay his creditors, 
thofe are a£ls of bankruptcy without proof of any adlual 
delay. And the fame doctrine holds as to “ a begin- 
“ ning to keep houfe,** becaufe it fatisfies the words, 
to the Intent or whereby his cretUtors may be delayed,? 
which refer to all tlie other afis of bankruptcy before 
Enumerated. :2dly. The payment was not in the ordinary 
courfe of dealing, neither was it before fuch time as the 
defendants had notice of the bankruptcy or infolvency 
of Ltiekraft ;• ill, It was-not in the ordinary courfe- of 
dealing, inafmuch as the bill which was given ia 
payment of the goods was renewed by another bill, 
which included iiik'rell from the day when the firft 
bill was drawn* iuftead of the day wheti it became due \ 
Vertimc^t' Male (//), JP-inket^ton v. Marjhall (^), and 
Rradley V* - -With- refpeft to the defendants 

having notice of the infolvency, the whole correfpoh- 
deiice five ws that they had notice that the bankrupt^ 
property was under fuch embarraffrnents, that although 
ultimately it might prove fuflicient, yet at the time it 
Unable i to 'UquidateTii's debts; which is the-' very 
meaning of "infolvency. . As to the belief of thehanb* 
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rupt’s 2itotnejy it could have no weight when oppofed 
to the fa^ts which were communicated to them* 

Burroughs contr^. Neither of the a£ls relied upon as 
z€ts of bankruptcy^ fall within the meaning of the 
words ** beginning to keep houfe.” As to the firft it 
does not appear that the denial to the officer at the 
houfe to which Luckraft iled> was made in confequence 
of any directions given by him 5 and as to the fecond, 
although when he returned to his own houfe he gave 
directions to be denied^ it is not ftated that any creditor 
called^ fo that there was no aCtual denial, which is the 
ufual evidence of a beginning to keep houfe. Nor have 
the words of the ftatute “ otherwife abfenting himfelf,” 
been extended to a cafe like the prefent. The other 
queftion which turns upon the 19 G. 2. r, 32. is per- 
haps more properly a queftion of faCt than of law: 
that the debt was originally contracted in the ordinary 
courfe of trade there can be no doubt ; and according to 
the cafes of Calvert v. Lingard^ Holmes v. Wenning* 
ton {a)f and Con v. Morgan (3), the payment may be 
confidered fo alfo ; for it was a payment by compulfion> 
and as fuch protected by the itatute* And although in 
Cox v. Morgan, Chambre J. difiered from the other 
Judges, yet he admitted the authority of the preceding 
cafes. 

Ba'jl^ in reply. In Cox v. Morgan the creditor ufed 
due legal diligence in obtaining his debt, by commenc- 
ing an action againlt the bankrupt and arrefting him, 
and that was the point on which the decifion turned. 

(m) a £o/.& PuU 399. It. (*) Pul 39*. 

No 
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No fuch diligence was ufed in this cafe, but on the 
contrary, time was given for payment, and intereft taken 
by way of premium for the indulgence. That decifion 
therefore does not apply ; and in Hovil v. Browning (^>), 
Lord Rltenhorough C. J. faid that if that cafe had been the 
fame as Cox v. Morgan he ihould have inclined to the 
opinion of Chambre J. 
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Lord Ellenborough C. J. There are two points in 
this cafe referred to the confideration of the Court. 
The firft, whether Luchraft committed an a£l of bank- 
ruptcy on th^^th oi Auguji i8io. The fa£ts refpedling 
that point are thefe ; that Luckraft was arrefted upon 
procefs againft him and taken to a public houfc, but 
efcaped and fled from the door to another houfe, where 
he was denied, but not by his orders ; and therefore that 
circumllance fhould not be prefled. He remained 
however in the houfe until dark, intending to delay his 
creditors. I think this was not a departing from his 
dwelling-houfe, but that it was emphatically an abfenting 
himfclf within the words of the ftatute. Then comes a 
fecond a£f ; when dark he returned home, the next day 
gave orders to have himfelf denied, and there continued 
nearly a month in his chamber. Indeed it has not been 
much contended that the zO: of bankruptcy is not made 
out. The next queflion, and the molt important one, is, 
whether the payment by Luckraft was a payment bonH 
fide and in the ufual and ordinary courfe of trade, within 
the ->19 G, 2., before fuch time as the defendants had 
notice that he was become bankrupt, or was in infolvent 
circumfiances. It may be admitted that they did not 

(«) 


know 
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^Itiiow tbath^ was a banklfu^» but How does dike cide4lali^ 
. with refpe£^ %o their knowledge of his being in infalireDt 
r circumftanCes ?. By iniblvexzt circttmftanees ia. meant 
that a pierfon is not in;a condition to pay his debts in the 
ordinary eourfe^as perfon^ carrying on. trade ufualiy do. 
‘ liooking-at the letter of the i ith of in* 

clofed the bill> it emphatically (hews him to have been 
in infolvent circumftances. It fpeaks of his being unable 
ito mufter a fufficient fum, and of his having been obliged 
.to pay every one a little as it came to hand. Can that 

- payment then be faid to be in the ordinary courfc^ when 
a man confeiTes he is obliged to pay by minute portions 

1 to each of his creditors ? It is more^Hke a diilributidn 
under a deed of compofltion, than a payment by a trader 
.appearing openly at his counter. I Ihould fay that this 
• was not the mode in which a folvent man proceeds. But 
: we have been preiled by arguments to ihew that this is a 
cafe where legal diligence Was u fed to enforce payment. 
That cafe has been fo much confidered, and decided by 
.fo many Judges, that I Ihould be forry to fay any thing 
which might feem to call a doubt upon it. But it is an 
/exception, and may be confidered as an‘ anomalous cafe. 

1 do not lay much llrefs bn ! the circumftance of paying 
intereft, becaufe a man who is folvent may very fairly 
pay intcrell^ as for inftaoce,. where goods^are fold upon 
. credit, and die money not ' paid until .after die time; of 
.■credit is run. out, interefe may be paid- for, futh time as 
. the credit has been exceeded. ; I therefore do not diink 
Hhe circumftance of paying intereft weighs, muchvon one 

- fide: or. the other } it does not import infolveticy except as 
^( far as; the. not paying at the proper, time may;bb deemed 

a circumftance of infolvency. What I principally rely 
on is the actual ftate of' incapacity to pay except in fmall 

portions. 


. 'A8;13* 


,t! 



IN UI. 




e|>6ittob8y by muftering aa- mtiich as could ^be rfidfed otft of 
ithe orciinary- oourfc^. ' In Southey y* -^JiOte a 

trader who was detained in prifon for debt, fent for his 
creditors and paid them all in full except one, it "was 
held: that fuch payment was not in the ordinary courfe. 
-Neither do I think this was : here the debts were not paid 
:in full; and although I do not rely on the payment of 
interedii yet it is an ingredient to fliew it not in the ordi- 
'nary courfe. With refpefl: to the opinion of Lucir^^s 
attorney, that he believed him to be folvent, and that he 
' would come round, the very term “ come round” im- 
ports that he was not then folvent ; befides if it were 
otherwife, his belief can have no weight when oppofed 
^to the letters. . 



BavIt 
agatnjt ^ 
SoHorH^. 


. Gjeiose J. I am of the fame opinion. There were clear 
a£ts of bankruptcy committed on the 9th oi Augufly and 
: on the following day, by the bankrupt’s fecreting himfelf 
-within his own houfe. With refpeft to his being in in- 
folvent circumilances, it is true indeed that the attorney 
ftated that he believed otherwife, but his letters upon 
•that fubjc£l: pronounce judgment againft himfelf, ihewing 
..that the bankrupt was infinitely diftrefled. As to the 

- money having been paid in the ufual and ordinary courfe 

- of trade, I cannot fay that money paid by driblets by a 
:^erfon who felt himfelf to be infolvent was fuch a pay- 
\']nent. Then as to the knowledge of the party who re- 
«iceired the money, looking at the correfpondence, it "is 
: Jmpoflible to doubt whether he was ignorant of it. 


r,’ - XiE Bl^nc J. This is- an a^kion- brought by the 
:..^0]gnced of Luciiraft againft the defendants to recover 

' , . («) 3 \:fPuIK * 37 . 
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from them a fum of money which they received as the 
produce of. a bill remitted to them by the bankrupt after 
his bankruptcy. The firll queftion is, whether a pre« 
vious of bankruptcy had been committed ; and then 
comes the quedion, whether the money was paid in the 
ordinary courfe of trade, and before the party who re- 
ceived it knew of the infolvency. With refpecl to the 
a£l: of bankruptcy tlie fa£ts are thefe ; on the 9th of Au* 

gujl Luchraft was arrefted, but efcaped to the houfe of 

« 

another, where he fliut himfelf up, fo that the oiGcer 
arreding could not get accefs to him. He daid there 
during the remainder of the day exprefling his fears of 
encountering other creditors. When dark he returned 
home, and gav’^e directions to be denied, and condned 
himfelf nearly a month in his bedchamber, with excep- 
tion of ^unda^s. There way no evidence of any acStual 
denial, but a denial is not one of the a^ts of bankruptcy 
enumerated in the datutc. It has indeed been received 
as conclufive evidence, if unexplained, of an a<St of bank- 
ruptcy, by beginning to keep houfe ; but it is not the 
only evidence by which an adt of bankruptcy may be 
edablifhed. It may be proved alfo by evidence of his 
abfenting himfclf> or of his keeping his houfe with intent 
to delay his creditors ; as in this cafe, when upon his re- 
turn home, he explained his motives for iliutting himfelf 
up in his bedchamber. There is no doubt therefore that 
upon one or both of thefe grounds an adl of bankruptcy 
was committed. That brings it to the next quedion> 
whether the payment was protedied as being a payment 
in the ordinary courfe of trade, and without knowledge 
of his infolvency. I (hould feel great diiHculty in faying 
that this was in the ordinary courfe. The defendants 
were creditors upon a bill of exchange, which being dif- 

honored^ 
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honored) they applied for payment) and afterwards fued 
out procefS) but did not enforce it by arrefting Luchraft^ 
but commenced and continued a correfpondence from 
the 2 2d of Attgujl to the l6th of OSiohery and on the 13th 
of OSiober received the bill in queftion in part payment of 
their debt. During that period the bankrupt’s attorney 
was in the courfe of informing them of the fituation of 
his affairs. The queftion iS) whether he was not then in- 
folvent. I take infolvency as it refpe6ts a trader to mean 
that he is not in a fituation to make his payments as 
ufual ; and that it does not follow that he is not infolvent) 
becaufe he may ultimately have a furplus upon the wind- 
ing up of his affairs. The letter of the 2 2d of Auguji 
refers to the advertifement in the newfpapers refpedting 
the bankrupt’s affairs, and refpefting a meeting of his 
creditors, fo that on that day the defendants were ap- 
prized of thofe circumftances. That information was 
followed up by an account of what paffed at the meeting. 
The defendants ftill go on until the 13th of O^oher with- 
out inforcing their demand by fervice of procefs, and are 
in that interval informed that the bankrupt is paying 
money to his creditors in driblets. They then receive 
the bill in queftion for part of their debt. I find great 
difficulty therefore in faying that this was a payment in tlie 
ordinary courfe of trade. There is much greater difficulty 
however in faying that the defendants did not know 
Luchraft to be infolvent. They were from time to time 
informed of his affairs ; and the only expe£lation of his 
folvency that was held out to them, arofe from a fpecu- 
lation of difpofing of his houfes to advantage 5 and the 
opinion of his attorney only amounted to this, that \)y 
management his affairs would come round ; but that does 
not make a man who is unable to pay his creditors at 
the time a folvent man. 
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Cases m east£r teRa* 

Bayley j. I entirely agree with my’ Brothers. Whed 
Luckraft efcaped from the ofEcer, and fled to the houfc 
of a ftranger, and there remained until dark, I confider 
that as an abfenting hiiHfelf within the meaning of the ? 
flatute, and a complete a£l: of bankruptcy. It feems to 
me alfo that when he returned home and remained in hit. 
bedchamber for upwards of three weeks, that amounted 
to another add of bankruptcy. An actual denial to a cre- 
ditor is not eflential to conllitute an a£l; of bankruptcy by 
beginning to keep houfc. In many cafes indeed the con<<;: 
du£f of the bankrupt is equivocal, and therefore it may 
be necefT.iry to Ihcw an actual denial, but where there is 
any other diftinfl; and independent 7i€t of beginning to 
keep houfe, it is not necelTary to follow it up with the 
additional circumflance of a denial. I remember in the 


cafe of bankruptcy (a) it was proved that the bank- 

rupt left the place where he ufually fat, and retired into 
a back room up (fairs, and drew the curtains, in order 
to prevent his being feen j and that was confidered a ; 
fufficient adl of bankruptcy. As to this being a pay- 
ment in the ordinary courfe of trade, the obje£f of the 
ilatute was to proteeff thofe perfons only who received • 
money under circumffances not calculated to raife fufpi- 
cion ; but if any fuch circumffances occur, then they 
receive the money at their peril, and are liable to refund. 
Now here the defendants were apprized that the bankrupt ' 
was. indebted to other creditors to a large amount, and . 
that he was under a general inability to make good his pay-u. 
ments to any of his creditors, and that tim<i^ Was eflTeritial 
to him to enable him to arrange his affairs ; and that 
when payments were mad6 they were in part only of the 
debts. 1 agree with my Brother Le Stane that infolvency 
means t^t a trader is not able to keep his general days 


of 
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of payment ;• and’ that he. is iidtr to be confidQred . aa 
foiveht hecaufo pdffibly his afiairs may come roundv'f ; ' • 

; Poftea to thejPlamtiiFk ' 
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Eliz. Kingdon, Execntnx, &c. 

action was brought by -the^plaintifF,^ as executrix Where the 
of Richard Kingdqn ; and tlie declaration ftated,.tliat fil)r/A^’dcdlixd" 
by indentures of leafe and releafe of the n th and i.2th of 

May 17.80, the defendant conveyed, th’/plalndif? 

a 4th part of certain lands therein particularly deferibed, .leftator certain \ 
* . ■ >. f t >n fee, 

with a provilb for redemption upon payment of 45^o/..i .fubjea to re- 

and that the defendant covenanted for himfclf, his heirs, men” of'* 

executors, and adminiftrators, with R, Kiugdony that he 

the defendant was at the time of the QxecuUon of the in- 


denture felfed of and in the premifes of a good and .inde-. 
fcafible eftate of inheritance in fee. Hmple : and that he 


film certain, 
covenanted 
with the tefta- 
tor that he wa* 
at the time of 
the e:( edition 
of the deed 

had good right to convey the fame to R, Kitigdon zvA \*nd*^*h ad alright 

hi^ heirs : and farther, that the defendant would from and a"ngn’ed?or 

time to time, upon every reafonablc requeft of R, King- 

deny his heirs or affignsy but at the defendant’s cohs, execute ^not feifed, &c., 

_ , - , - - _ . ■ "and had not a 

any farther conveyance for the purpofe of alluring and ..right to convey, 

condrming the premifes to R, Kingdony his heirs and ^eld ul upwi^ 

ajjigns s and then the following breaches w;ere affign^d ; ^ 

lirft, that the defendant was not feifed in fee at the time that the exccu. 

f, 11 ^tix could not 

of the execution of the indenture : fecpndly, tha,t tlie de-* maintain an 
r I 11 " 1 '• j ♦ 1 ^ i. ' aflion for I'uch 

fendant . had pot , a^ fhat tipie . gpod right to conyey : .breaches of co- 
l^l^ly, that the pJaifitifF, executrix ^ftcr, the death of JfccwrHg^omr'* 

fpecial damage 

to tlietellithY in his tifelime','or that the plaintifT’ claimed Ibme interelt in the premiies. 
Co.vei^api upon requcll of the tedator, his heiis or aifigns, to -make further aflurance to 
the tedator, his heirs aiiif afligns, and breach afligned that the plaintiif.'as executrix, re* 
queded the defendant to execute a relcjafe between the defendant,, the plaintilT, and S.jI., 
for farther aduiing the premifes to tlie ufts mentioned in the deed, which the defendant 
tefuled without (hewing that the plaintiiT claimed an intered, or to whole ufe the rc.' 
Idafe'’wa 8 to enure, or \vhy 5 . was a party to it; waa»confidcred ill on fpecial de- 
murrer. A demurrer for caufe of misjoinder of breaches of covenant mull be Co the 
whole declaration, and not to the breach alone which i« misjoined. 

, Kingdony 
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Kingdon, made a reafonable requefl to the defendant to 
execute an indenture between the defendant of the firft 
part> the plaintiff of the fecond part, and Samuel Aftfiice 
of the third part^ intended to be a releafe of the premifes 
for fuffering a common recovery for the better aifuring 
and confirming the premifes to the ufes mentioned in 
the deed; and tendered the fame to the defendant for 
execution, but the defendant refufed to execute. The 
defendant demurred to the firfl and fecond breaches, 
afligning for caufes that they are afligned too generally, 
and are not fufhciently precife and certain, and that it 
does not appear that R, Ktngdon fuftained or could have 
fuftained any damage by the faid breaches of covenant, 
or either of them, nor that he was at any time interrupted 
or difturbed in his enjoyment of the premifes conveyed 
to him by the defendant ; nor that the faid Elizabeth has 
or claims any intereft in the premifes, or that fhe is heir 
at law, or aflignee of the fame, or any part thereof. He 
demurred alfo to the lafl breach, afligning for caufes, that 
it does not appear that the faid Elizabeth hath or claims 
to have any intereft in the premifes, as aflignee or other- 
wife, of R, Kingdony nor to what perfon, or for whofe 
ufe the deed of releafe was intended to enure, or why or 
for what reafon Samuel Anjlice was made a party thereto, 
nor that the faid deed of releafe was a reafonable con- 
veyance or affurance in that behalf : and alfo for that the 
faid laftmentioned breach of covenant cannot by law be 
joined in the fame declaration with the other breaches 
of covenant in the faid declaration afligned : and alfo 
for that the faid declaration as to the faid breach of cove- 
nant laftly afligned is in various other refped^s infuflicient, 
informal, and defc^ive. Joinder. 


Gifford 
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Gifford in fupport of the demurrer, took two grounds 
of objection, which went to the whole decldradon. 
Firfl;, that the executrix cannot maintain an action on 
this covenant ^ but the heir ihall have it or the ailignee of 
the land. Secondly, fuppoling this a6:ion maintainable, 
there is a misjoinder; the two firft breaches alligned 
being breaches which accrued in the time of the teftator; 
the laft in the time of the executrix. Upoiji the firft 
point, which was the principal one, he faid that there 
were two forts of covenants, viz. real or fuch as are an- 
nexed to and run with the land, and thefe defcend to the 
heir> and he alone Ihall take advantage of them ; and 
adly, covenants perfonal, of which the perfonal repre- 
fentative ftiall take advantage. The prefent fails within 
the former defcription of covenants ; for notwithftand- 
ing the provifo for redemption, this conveyance is in fub- 
ftance a conveyance in fee ; and the covenant for title 
and farther aflurance is annexed to the land, and will pafs 
to the heir or the affignee of the land. And although the 
covenant be with R.Kingdon alone, without naming his 
heirs, ftill if it run with the land it fliall go to the heir, 
although he be not named ; Laugher y. Williams, (a) 
Then if in breach of this covenant a good title be not 
made, the heir, after the death of the anceftor, is thereby 
damnified, and .confequently he is the perfon entitled to 
fue, and not the executrix ; for that would be converting 
real into perfonal aflets. In If.R. 145. C. it is laid 
down thus : If a man make a covenant by deed to 
another and his heirs, to infeoft him and his heirs of tlie 
manor of Z)., now if he will not do it, and he to whom 
the covenant is made dieth, his heir (hall have a writ of 
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covenant upon that deed.” And this Is very materia! t& 
the prefent queftton, becaufe the principle to be deduced 
from it is this> that notwlthilandiirg there be not any 
conveyance of the laud to which the covenant may be 
annexed) but the whole reds in covenant merely ; yet 
when it is a covenant which regards the inheritance, it 
(hall enure to the benefit of the heir. And the cafe there 
put carries the principle farther than the prefent cafe re- 
quires, where there is a cciiveyauce of the inheritance 
with which the covenant will run^ The fafne doctrine 
will be found in Shepherd* s Touchjione^ 171. If a fepfK* 
meat be made in fee, and the fcolFor doth covenant 
to warrant the lands, or otherwife, to the feoffee and his 
heirs ; in this cafe the heir of the feoffee fhall take ad- 
vantage of this. As if A. covenant with B, and his 
heirs to infeoff* /f. and his heits of land, and B. die be- 
fore it be done, in this cafe his heirs lliall take advantage 
thereof.” [Lord Elknborough C. J. It fays the heirs 
ihall, but it does not fay the executor fhall not. Sup- 
pofe an action brought by the heir, arid then by the exe- 
cutor, what plea could the defendant plead ? Is there 
any cafe which negatives the right of the executor J 
No cafe has been found to that cffe£i : but in BacoiCs 
Ahr.{a) it isfaid, ,that covenants real defeend to tlic 
heir, and he alone fhall take advantage of them. It is 
farther laid down in ^hep. Touch, 171. that if A,^ B-^ 
and C. have lands in coparcenary, and purchafe other 
lands in fee, and covenant each to the other, his heirs 
and affigns, to make fuch conveyance to the heir of him 
that fhall die firff, of a tliird part, as he fhall devife : in 
this cafe the heir, not the executor, fhall take advantage 
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the covenant.” And this feettis to have been the cafe 
of W'oiftton V. Cooke {a), where it was fo adjudged on error, 
notwithftanding it was obje£bbd that the heir could not 
have an aftion as heir, excefit in refpe£t of a right, or 
thing defcended from his anceilor, and not when nothing 
defcended, as in that cafe ; for there (as it was faid) the ac- 
tion was not brought to recover any thing defcended, nor 
any inheritance, but damages only : but it was refolved by 
all the Juftices that the heir (hould have the adlion, for that 
the intent of the covenant M^as to have the inheritance 
conveyed to th‘e heir, and if that covenant had been per- 
formed, the heir would have had the advantage of what- 
ever by the performance of the covenant w'ould have 
accrued to him> and therefore he (hould have the da- 
mages which accrued by the non-performance of the cd- 
venant.” The fame argument applies immediately to this 
cafe. Then it may be further objefted, that if this 
a^^ion be maintainable by the executor, an executor 
might recover damages even to the full value of the land> 
and fuch damages would become a part of the perfonal 
aifets, and be diftribiUable as fuch 5 and then the heir 
might alfo bring an ion, and it would be dlfhcult for 
the defendant to frame a plea which would be a bar to 
fuch action ; for how could he plead a former recovery by 
the executor of damages which would be perfonal aflets, 
to fatisfy the damages accruing to the heir by the breach 
of covenant ? Then the covenant as fet out in the de- 
claration is with R, Kingdon alone, without naming his exe- 
cutors ; fo that the plaintiff has not even a color for bring- 
ing this aflion : for if the executor had been named, 
it might have been faid that he was a party to the 
covenant, although even then, According to the cafe of 
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Lougher v. Williams^ the heir would ftill have been the 
perfon entitled to maintain the action \ but now that he 
is not named be is neither privy in contra£i nor in in- 
tereft. At the common law the heir or executor of a 
man feifed of a rent fervice or rent charge, &c. in fee or 
in tail had no remedy for the recovery of the arrearages 
incurred in the lifetime of the owner of fuch rent ; the heir 
could not maintain debt for them, for he had nothing to 
do with the perfonal contrails of his anceilor; and the 
executor could not, becaufe he did not reprefent his telta.- 
* tor as to any contratls relating to the freehold and inherit 
tance; but this is remedied by ftat. 32 H, 8. r. 37. (a) 
Now change only the above inftance of rent into the cove- 
nant in this cafe, and it will be found that there is the 
fame reafon here why the executor ihould not maintain 
this action. He was then proceeding to the fccond ground 
of objection, when Bayley J. inquired whetlier if the laft 
breach was badly alligned it would operate as a misjoinder : 
to which it was anfwered, that a bad count in a declara- 
tion may neverthelefs be caufe of misjoinder. But the 
Court faid, that then the demurrer for caufe of misjoinder 
ihould have been to the whole declaration, and not as 
here to the laft breach of covenant only j and upon tliis 
the argument proceeded no farther. 


Bayly contra, admitted the laft breach could not bo fup- 
ported, for the reafons alligned in the demurrer, (and the 
Court agreed to that) ; but upon the principal point he 
urged, firft, that this was only a mortgage, and not a con- 
veyance of the inheritance : but the Court faid that they 
would look to it as a conveyance of the fee, fubjc<f.t to a 
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power of redemption, which had not been exercifed. He 
then contended that no cafe had been cited for the defend- 
ant, in wiTich upon^the fame covenant as the prefent, the 
executor has been held not competent to fue ; but many 
cafes are to be found, where upon fimilar covenants, ac- 
tions have been permitted to be maintained by him. Thus 
the cafe of Lucy v. Levington {a), (which is alfo an an- 
fwer to another part of the argument, that the executor 
is not named in the deed,) decided that the executors, 
although not named, might fue upon a covenant for 
quiet enjoyment made with their teilator, and the. rea-. 
fon given was becaufe they reprefent the perfon of their 
teftator. \Bayley J. There was another reafon alfo for that 
decifion, viz., that unlefs the executors could fue in that, 
cafe, no other perfon could, becaufe the teftator. 
having been evicted in his life-time, it was faid that he 
could not have heirs or alligns of that land.] Here alfo 
there was a breach of the cpvenent (for it was broken 
as foon as made,) in the teftator’s life-time, and the 
damages arifing from it could not defeend ; and therefore 
the executor is the only perfon who can fue for them. 
And tills is commonly allowed to be done by the exe- 
cutor upon covenants for not repairing. In both cafes 
the breach of covenant at the very time of its commiilion, 
renders the eftatc of lefs value in the hands of the tef- , 
tator than it would otherwife have been \ it would fell 
for a lefs price : therefore this was an immediate da- 
mage to. the teftator, and although it is faid that now it 
has become the damage of the heir alone, non conftat 
that his. anceftor may not have compenfated him in 
fome other way for fuch deterioration of the eftate. In 
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V. Lev^ngton it i$ true there was an evi^bion^ but 
that is not neceiTary to conftitute a breach of covenant 
for gpod title ; in Salmond v. Bradfiaw (^1)9 there was no 
evi€lion» but the breach afiigned was, that the defendant 
had not full power to demife ; and it was holden to be» 
well afligned* fBayley J. .Here if it had been al- 
leged that the teflator was prevented from felling, per- 
haps the executor might have maintained the aflion«3 
The covenant is alleged to have been broken in the 
life-time of the teftator, and in the laft cited cafe it 
was h^kt that where the covenant is general, "the 
breach may be afiigned as general as the covenant. 
[Lord Ellenborough C. J. The covenant, it is true, was 
broken^ but there was no damage fufiained, in the tef- 
tator*$ life-time* It has been a fort of maxim in the 
law, that an executor fo far reprefents his teftator, as 
to be entitled to maintain an a£lion in refpe^l of all 
perfonal contrails made with the teftator, and broken 
in his life-'time : but from Co* Lttu and the other autho- 
rities which have been cited, it (hould feem that in 
centrals relating to the freehold, the executor does not 
reprefent his teftator quite to that, extent. And if the 
ptefent a£lion could be maintained, this inconvenience 
would certainly refult frpm it, thaj^ the executor who 
could recover only nominal damages, would thereby 
preclude the heir, who is the party actually damnified, 
from recovering at all ; for I am not aware of any cafe 
in which an aflion has bepn holden to be maintainable 
by the heir, after a former recovery by the executor.]] 
As to the cafe of Wootton v. Cooke% there was not any 
breach, as in this cafe, in the life-time of the teftator. 


(•) $ Ref. So. k Cr9, yac. 304. 5. €. 


Gifford 
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Gfford in reply. In the cafe of Lucy v. Levhgtbnf which 
indeed has already received an anfwer, there was an 
eviftion alleired in the life-time of the teftator, and no^ 
thing paired to the heir. Here, for any thing that ap- 
pears to the contrary, the land has dcfcended to the 
heir. The queftion then is, whether the execytor who 
has Ihewn no daiRage is to recover in excluHon of the 
heir who is damnified, or whether both may recover 
agalnll the defendant. No authority has beeii fhewn 
for that, and it would be novel to hold that two 
a£lions may be maintained on the fame breach of 
covenant. 

Lord Ellekborough C. J. This is a cafe in whi^ 
a perfon may have formed his opinion from what is to 
be found in a book of very excellent authority, I allude 
to Comyns Digejl (a), in which it is laid down generally 
that if a man covenant with B. upon a grant or convey- 
ance of the inheritance, his executor may have covenant 
for damages upon a breach committed in the life-time of 
his tellator. But when that pofition comes to be comf 
pared with Lucy y. Levington^ which is the authority there 
cited in fupport of it, it will be found not to be borne 
out by that cafe in its generality ; for in that cafe there 
was an eviction in the life-time of the teftator, and 
therefore the damages in refpefl of fuch evi£Iion, for 
which the adlion was then brought, were properly the 
fubjci£^ of fuit and recovery by the executor ^ and no^ 
thing defeended to the heir. But in this cafe ^here is 
no other damage than fuch as arifes from a breach of 
the defendant’s ccTvenant that he had a good title, at^d 

* e 
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there is a difficulty in admitting that the executrix can 
recover at all, without alfo allowing her to recover to 
the full amount of the damages for fuch defed); of title ; 
and in that cafe a recovery by her would bar the heir ; 
for I apprehend the heir could not afterwards maintain 
another ad^ion upon the fame breach. Had the breach 
here been affigned fpecially with a view to compenfation 
for a damage fuftained in the life-time of the teilator, 
and fo as to have left a fubjedt of fuit entire to the 
heir^ this adlion might have gone clear of the difficulty, 
becaufe then it would not operate as a bar to the heir ; 
but framed as it now is, it feems to me that it would 
operate as a bar to his adfion. It is certainly a new 
point ; and if I thought that more authorities could be 
found than what have been cited, which, however, from 
the induftry of the gentlemen who have argued the cafe, 
is not very probable, I fhould have paufed. But 
what has been cited from C^. jL/U., and the other autho- 
rities, that the executor of a perfon who died feifed of 
a rent could not maintain an action to recover the ar- 
rears incurred in the life-time of his teftator, inafmuch 
as he could not reprefent his teftator as to any contradts 
relating to the freehold and inheritance, is in a great 
degree an autliority to fhew that in the prefent cafe the 
executrix does not ftand in a lituation to take advan- 
tage of this breach of covenant. Therefore on the prin- 
ciple of what is there laid down, and in the abfence of 
any damage to the teftator, which, if recovered, would 
properly form a part of his perfonal aftets, I do not 
know how to fay that this adlion is maintainable. 


Le Blanc J. This adlion is brought by the execu- 
trix to increafe the perfonal eftate of the teftator. The 

I difficulty 
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dliHculty arifes from its being afligned as a breach of 
covenant in the lifetime of the teftator. The breach af- 
ligned is in not having a good title. But how is that 
breach (hewn to have been a damage to the teftator. 

It is not alleged that the eftate was thereby prejudiced, 
during the lifetime of the teftator; and if after his 
deceafe any damage accrued, that would be a matter 
which concerns the heir. The diftinftion which attends 
real and perfonal covenants with refpeft to the courfe in 
which they go to the reprefentatives of the perfon with 
whom the covenants are made, is a clear one : real co- 
venants run with the land, and either go to the aftignee 
of the land, or defeend to the heir, and muft be taken 
advantage of by him alone ; but perfonal covenants muft 
be fued for by the executor. Now this is a covenant on 
which after one breach has been ailigned and a recovery 
had thereon, the party cannot again recover. It is not 
like a covenant for not repairing, for a breach of 
which damages may be recovered now, and again here- 
after, and fb toties quoties ; although even in that cafe 
there is always a difficulty in apportioning the damages. 
But here no breach from which a damage accrued to the- 
teftator is ftated at all. Yet the aftion is brought to in- 
creafe the perfonal eftate, which belongs to the executor ; 
when the eftate itfelf, fuch as it is, has come to the 
heir, 

Batlet J. The teftator might have fued in his life- 
time ; but having forborne to fue, the covenant real and 
the right of fuit thereon, devolved with the eftate upon 
the heir. If this were not fo, and the executrix was 
permitted to take advantage of this breach of covenant, 
(he would be recovering damages to be afterwards dif- 
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tnbute4 as perfonal aiTatSj for that which U r^lly a da* 
" * maae to the heir alone ; and yet fuch recovery would 

KtnopoM ® t 

be a complete bar to any a£^ion which the heir might 
llottiiX. ^ring. TJig cafe of Lucy v. -Levington ftruck me. as a 

ilrong authority for the defendant : becaufe in that cafe it 
appears there was an a£%ual damage accruing to the teftator 
by the'e¥i£^ion> whereby he was deprived of the rents and 
profits during his life» and of courfe the perfonal eilate 
was fo far damnified. There> as I have before ob* 
ferved, if the executor could not have fued, no other 
perfon could> becaufe the teilator having been evi£led| 
there could be no heir of the land, and that was given as 
a reafon why the action was holden to be maintainable. 

far Curiam^ Judgment for defendant. 
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Lunn againji Leonard*. 

'^J/^ALFORD oppofed the jufiifying of bail in error, 
on the ground of irregularity. Within four days 
after the allowance of writ of error, vise., on the 8th 
of Ffbrttary i8f3» plaintiff in error gave notice of bail. 
On the next day defendant ruled him to put in better 
bail. On the 13 th of February plaintiff in error gave no- 
tice that he .ihould jufiify the fame bail on the firft day 
of the enfuing Eqfler tenh, viz., on the 5th of May* 
On the 3d of May he" gaive notice of fr^ bail for the 
ift day of Eafier term. This cafe came before the 
Court on that day, when Le Blanc J*, (then the 
only Judge in court,) dueled that it fhould ((aud 

no rcalbn tfligned fpr the nqn*attendance of the fotiner bail. 
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e¥er» in order that the pra£):ice might be Incited iiitp 
and fettled. 

Watford now contended^ that the terms of the rule 
for better bail not having been complied with within 
four days after the fervice^ the bail ought not to be per- 
mitted to juftify I that the object of the rule was, that 
the party Ibould declare within a reafonable time the 
bail upon which he intended to rely, which obje£b 
would be defeated if this pra£lice was allowed. The 
defendant in error would, during the whole vacation, 
be without real fecurity, as merely nominal bail might 
be put in, whom both parties might know to be infol>« 
vent, and whom the plaintiff in error nevey intended to 
juftify 5 and that it would virtually amount to giving the 
plaintiff in error the whole vacation to find bail. He relied 
on OJlreich v. Wilfon («)> which was before the Court on 

Jilonday 
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(a) OsTREiCH and Another again/t Wilson. 

THIS was a rule calling upon the (herifT of the town and county 
•f Kingsion-ttpoH-HuUf to pay over to the plaintifTs or their attornies 
438/. X IX. 9^., levied by him under an execution at the Aiitofthe plain- 
tifli. Final judgiktent was figned on a day in lafl Trinity vacation, on 
which day notice was ferved on the plaintiflT’s agent of the aUowane^ 
of a writ of error, and bail was put in within the time allowed. 
The defendant*s attorney was ruled to put in better ball, of which no 
notice was taken until the ad of November, when notice was given by 
the defendant’s attorney that two perfons woxild add themfelves and 
|h(lify on the iftdayof Michaelmas terntt and on that day the bail 
appeared* for that purpofe, but were not periaitted' by the CotM 
to juftify on its bebg reprefented that the defendant had not complied 
Vith the rule for better hail, neither would the Court give leave to 
bring the money iuto court to abide the event of the writ of error. 
On the 6th of Navemher a teftatum fi. fa, was Iflued to the (herifT, 

to which be reamed in the Uft term that he had levied and had the 
money. 
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Monday laft, and faid that there was not any material 
diftin£lion. 

E. Lawes contr^^ referred to Hichley v. Hutton (a), 
E.R.f HiL 27 Geo. 2*% as in point. 


SarroWi who (hewed cau(e, contended that by the praflice of thi* 
Courts if a rnle for better bail be fetvcd in vacation, there was no oc- 
caifon to juflify until the next term, and he cited Tad’s Prac. iiai. and 
the cafe in the text which was then pending. 

Ziitiledale contra, relied upon the circumftance of the added bail 
having been rejeOcd by the Court. 

T,e Blanc J. faid the cafe allinied to differed from this; for there 
the party did give notice within time that he (hould judify the fame 
bail, but before the bail could juQify on the firll day of the following 
term, gave notice of other bail, fo that there he complied with the rule 
in part. 

I^ord Ellenbokouoh C. J. obferved that in that cafe there was a 
compliance, and the only queflion was whether a fubflitution after- 
wards is allowable. 

Per Curiam, Rule abfolutct 


(fl) The faffs in this cafe, (as appeared from a MS. note by Mr.G. 
were thefe: within four days after writ of error allowed, 
plaintiff in error gave notice of bail. Defendant ruled him to pot in 
better bail : and plaintiff, within four days after this rule ferved, gave 
notice that he (hould juffify the fame bail the firfe day of the term. 
After the four days he gave notice of frc(h bail for the feme day. 

Shepherd contended, that this notice (hould have been within four 
days, and that the Court was more Arift in bail in error. But- 
Puller J. faid, ho cafe had been cited, and the principles were the 
other way, and defendant in error had fiiffered no prejudice, for the 
bail could not have been juftified fooner, and he had fufficient time to 
enquire. Shepherd mentioned a cafe in Barnes^ %\ x. as applicable ; but 
Buller J. faid, however that cafe might be, the praflice ot the G. P. 
was different, and would not be an authority here. Bail allowed. 


Lk Blanc 
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Le Blanc J. (the only Judge in court.) This cafe 
having been before the Court on a former day, I 
have had an opportunity of conferring with the 
other Judges, who agree with me in thinking, tiiat the 
bail in queftion ought not to be permitted to juftify. 
The principle with refpe£t to bail in error, and bail on 
mcfne procefs is different. As to bail in error the de- 
fendant in error is allowed 20 days to except againll the 
bail put in, and the mode of exception is by ferving the 
plaintiff in error with a rule for better bail. The terms 
of the rule are, “ that unlefs the plaintiff in error puts 
in better bail within four days, execution will iffue.** 
The object then of the rule is, that the execution fliould 
not be delayed, unlefs fecurity is given for the debti. 
In this cafe the party has no bail to the (heriff, as 
on mefne procefs ; he has not any fecurity whatever, 
except the bail in error. If, therefore, the practice now 
infixed on were to prevail, the defendant in error 
would remain from the end of one term to the beginning 
of the next, with merely nominal fecurity ; whereas the 
meaning of the rule for better bail is that the party fhall 
put in fuch better bail as he will abide by, unlefs in- 
deed they are prevented from juftifying by fpecial cir- 
cumftances, which muft be difclofed by affidavit at the 
time appointed for juftifying. It is reafonable that the 
rule ftiould be relaxed to this extent, as it is eafy to 
conceive many circumftances under which good bail, of 
whom notice has been given fomc months ago, may not 
be able to attend ‘ in order to juftify. The Court 
therefore will always be open to receive an affidavit, 
fetting forth a fufficient excufe for their non-attendance ; 
but this is the utmoft extent to which this rule ought to 
be relaxed. 
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Where the fa- 
ther of the 
paupcM' con- 
tracted with 
J. S. that his 
ion (bould be 
vrith and 
fliould work 
with him for 
two years, and 
have what he 
got, and ihonld 
allow ar- per 
week out of his 
gains to J. S, 
viz. IS. fur 
teaching; him 
the bufinefs of 
a frame-knitter, 
9 rf. for the rent 
of a frame, and 
for the 

itanding: Held 
lliat this was a 
contract of hir- 
ing and fcivice, 
and not an ap- 
prentice Ihip; 
and that the 
Ton’s having 
ferved under it 
ivas evidence 
that he had 
adopted the 
contract 
tnade by his fa- 
ther ; and there- 
fore he was en- 
titled to a fet- 
tlemcnt by iiich 
hiring and ier- 
%icc. 


The King againft The Inhabitants of BuRSACtti 

'JpHE Court of quarter feffion* for the county of 
JLeic^eff difeharged an order for the removal of 
Mary the wife of Wil/iam Ttmp/oft, and her infant child, 
from the parifli of Burbach to the pariih of Su Mary^ 
Birmingham^ fubjeA to the opinion of this Court on the 
following cafe. The pauper’s hufband was bom at Bir-^ 
minghamy where his father was legally fettled. The 
pauper’s hufband being then unmarried, and having no 
child, his father made a verbal agreement with one 
Richard Palmer of Burbachy in the county of Leicejlery 
frame-work>knltter, that his fon (liould be with him 
{Palmer) and ihould work with him for two years, and 
have what he got, and that he Ihould allow two (liillings 
per week out of his gains to Palmer y vh, one (hilling for 
his {Palmet^ti) teaching him the bufinefs of a frame- 
work-knitter, nine-pence for the rent of a frame, and 
three-pence for the (landing of the frame. Nothing wa^ 
faid about his being an apprentice. The pauper’s huf* 
band went and ferved Palmer for two years at his houfe 
in Burbachy and had what he earned after the two (hil- 
lings per week were deducted by Palmer^ who found a 
frame and all materials, but the pauper’s hufband paid 
for the needles himfclf 5 and in regular Work he earned 
about ten (lullings per week. The pauper’s hulband had 
.no right to work for any body elfe in PalmeP% frame, nor 
did he do fo toP atmer*% knowledge ; he received no wages, 
and boarded and dept all the time at the houfe of his fa- 
ther and mother in Burbachy where he alfo had his wafli* 
ing done for him j and he did not do any a6l as a fervant 

^ - for 
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for palmer by his or4er 5 and on Sundays he was at hit 
father’s houfe, 

Clarhe aiid DayreU^ in fiipport of the order of ^ei]ion8^ 
contended that the pauper’s hulband gained a fettlement 


181*3. 

The Kim« 

The InhaM- 
tants of 
BvaiAcn. 


in Burbacb by hiring and fervice, and that this was not to 
be diftinguiihed from the cafe of Rex v. Little Bolton («) > 
of which cafe Le Blanc}, xnR^x v. Bcclejlon {h) obferved^ 
that it had never been overruled in terms nor in principle, 
and the Court a6ted upon it in the latter cafe, although 
Lord Ellenhorou^ C. J . faid, that if it were res Integra, he 
might have thought oiherwife. It is true indeed that 
here it is found that the pauper’s hulband received no 
wages \ but that only means wages in the ordinary ac* 
ceptation of the term ; for the earnings which he acquired 
and retained, with the exception of 2/. a- week, virtually 
amounted to wages. Then the cafe negatives that there 
was any exprefs mention made of his being an appren- 
tice. Rex V. Laindon (f) is diftinguilhable \ for there a 

premium was paid. 


Reader^ Beauclerk, and G, Alarrhtt, contra, infilled 
tliat there was no contra£l to bind the fon. The agree- 
ment, which was a verbal one, was with the father $ and 
although it is true that the fon went and fenred Under it, 
yet nothing is Hated to Hiew that he was originally a 
party to thecontra£l. ' [Lord Bllenhorough C. J. inquired if 
it was to be contended that the fon, as being an infant, was 
incapable of making a contrail ; for iffit was, an anfwet 
was afforded by the cafe not Hating any thing about his 
infancy. And if it was admitted that he might contrail. 
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then he might alfo adopt a contract made for him.3 A 
mere fubmiflion to the fervice will not amount to an 
• acioptioA; but it muil appear that there was a mutual 
contract between the mailer and fervant, otherwife no 
fettlemcnt will be gained. It was fo refolved in Rex v. 
Chejlerfield {a), which cafe only differs in this refpedl, 
that here the contrail was made with the father, there 
with a perfon Handing in loco parentis. ^BayUy J. The 
fellions have drawn the conclulion, and furely there was 
evidence to warrant them in fo doing.] Then as to Rex 
V. Liitie Bolton^ Lord Kenyon^ in Rex v. Laindon (^), re- 
gretted that Lord Mansfield had not adhered to his firft 
opinion in that cafe 5 and even when it was recognized 
in Rex v. JEcchfiony Lord Rlletiborough C. J. exprelfed a 
vclii£tant aflent to it. But Rex v, Ecclefion was fo pre- 
cifely fimilar in all its circumftances, that without over- 
ruling it the Court could not have decided otherwife. It 
is fair then to prefume, after what has paffed upon that 
cafe, that it will not be held to , govern any other than 
thofc within its immediate range. Now here a diftin£lion 
is obfervable, although it mull be admitted to be a flight 
one 5 for in that cafe the contrail was with the pauper 
himfelf ; and that circumftance afforded a reafonable infe- 
rence that it was a contra£l of hiring and fervice, the fer- 
vant himfelf being the perfon who ufually makes fuch a 
contiaft ; but here the contrail is with the father, wlio is 
naturally the party to make a contrail of apprenticefliip. 

It is faid, that in Rex v. Laindon^ which in other refpecls 
does not materially differ from this cafe, there was a pre- 
mium *, but there was no premium in Rex v. Rainham (c), 
but only a contrail by the mailer to teach : and fo in fub- 
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ilancc there is in this cafe ; for the mailer was to have i/. 
a week for teaching : and in Rex v. Shinfield {a) which 
was coniidered as not amounting to a cafe of apprentice- 
fhip^ it feems to have weighed much with the Court 
that there was no contrail by the mailer to teach. 


1^13. 
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Lord Ellenborough C. J. The ground of argument 
taken is, that the father was the contra£ling party, and 
could not bind the fon. It certainly cannot be contended 
that the fon would at all events be bound by the contrail 
of the father ; but in every cafe if a contrail be made hy 
a perfon (landing in a peculiar relation to another, on his 
behalf and for his benefit, and that other performs his 
part of the contra£l, there is no authority which (hould 
rellrain me from leaving to the jury whether he did not 
adopt the contradl. It feems abfurd to fay that if a party 
contrail on my behalf that I ihould do work, and I do 
it, that the rule of omnis ratihabitio does not apply. Every 
jury upon fuch a queilion would find a previous man- 
datum evidenced by the fervice afterwards. Here the 
fon is ailing as fervant j but if it were doubtful, the 
fefllons have drawn the conclufion, and have not fub- 
mitted to us any queilion whether he was bound by the 
contrail. The queilion then is, whether this is a con- 

I 

tra£l of hiring and fervice, or of apprcnticefiiip. It cer- 
tainly cannot be called an apprenticeihip, nor does it 
bear any of its forms ; for although there is mention of 
an allowance to be made by the fon on account of the 
mailer’s teaching him the bufinefs, yet that is not pecu- 
liar to the contrail of apprenticefiiip : enters into the 
contemplation of almoil every contrail of hiring and fer- 
vice how far the fervant has learnt his art, or (lands in 
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need of farther inftru£fion 5 and according to his profi- 
ciency a confidcration is made in the rate of wages. It 
is tlie meafure to which each party reforts in apportion- 
ing the compenfation ; and if the circumllance of the 
fervant^s having to learn his art is to make a difference, 
it would change the nature of moft contracts of hiring 
and fervice, even in the raeaneft (ituations, into that of an 
apprenticefhip. As to Rex v. Little Bolton^ without fay- 
ing whether one quite approves the principle of that cafe, 
it is enough to fay that the Court has been fo much in 
the habit of acting upon that decifion that it would now 
be dangerous to fet it afide. I do not fay that if that cafe 
were erroneous and wholly deftitute of legal foundation, 
it would not be right to fet it afide ; but if it Hands on 
plaufible grounds, it ought not to be canvalfed too nicely. 
This cafe is ftronger than Rex v. Little Bolton ; there the 
mafter agreed to teach the pauper if he would work with 
him two years and a half or three years ; fo that the 
teaching was of the very eflence of the contract. Here 
there is no exprefs contrail by the mafter to teach, only 
an allowance by the fervant out pf the earnings for teach- 
ing, which perhaps may amount to an implied one. I 
will not fay that an a£tion might not be maintained upon 
this contract for not teaching, although upon a demurrer 
to a declaration framed upon it there might be difficulty. 
Admitting however that fuch a contract may be inferred, 
it is by no means fo clear as aflumed in argument 5 and 
even if it were, it would not be fo ftrong as Rex v. Little 
Boltofty which was an exprefs contrail. There Lord 
.Mansfield obferved upon the agreement not fpeaking of 
the pauper as an apprentice, and here there is no men- 
tion of apprenticefhip except as far as learning and teach- 

m ^ 

ing are ingredients in the contra^ of apprenticefhip, 

which 
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which they are alfo in almoft every contradi: of hiring 
and fervice regularly entered into. Therefore without 
faying that Rex v. Little Bolton is not law, we cannot 
hold that this is not a good hiring and fervice. 

Grose J. The queftion is, whether this is a hiring 
and fervice. I have no doubt it is. Looking at the 
agreement we may fee what was the intention of the par- 
ties. The intention was that the pauper’s huiband Ihould 
ferve his mafter for two years, and he accordingly did 
ferve him, and thus adopted the contradf. 

Le Blanc J. The (latute law has enadted that a per- 
fon may gain a fettlement by apprenticefliip or by hiring 
and fervice. But it has been decided, that if an appren- 
ticediip be intended and not regularly carried into efFedt, 
it cannot enure as a hiring and fervice. A variety of 
queitions therefore has arifen upon this diftindfion, whe- 
ther the contradl: amounted to an apprenticelhip or a 
hiring and fervice 5 and whenever it has appeared from 
the nature of the contradt that the parties intended an 
apprenticeihip, although they have failed in perfedfirig it, 
the Court has decided that it could not take effedf as a 
hiring and fervice. Here the feflions have determined 
this to be good as a hiring and fervice, and unlefs the 
Court fee that their conclufion is wrong, we are bound to 
confirm the order. It is not ftated in the cafe whether 
the pauper’s huiband was an adult or infant j it is merely 
ftated that he was an unmarried man having no child. 
In that tituation his father agreed with the mafter that he 
ftiould be with him and work for two years, which is all 
tliat is ftated with refpedl: to the fervice. The contradt 
is made with another perlbn on lus behalf, and he ferves 
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under It. That would be evidence upon which I fliould 
think a jury might infer that he adopted it. The feflions 
have fo inferred, and there is no objeftion. If that be 
fo, then there is no material difference between this cafe 
and that of Rm v. jL/V/Z? Bolton r with the exception of 
names, place, and trade, the cafes are the fame. It will 
not convert this contrail: into an apprenticefliip, becaufe 
the party was defirous of improving himfelf in the trade 
in which he was to work, or even ftipulated for that pur- 
pofe. Every workman who contraiiifs for his labour, and 
is not perfect in his art, is defirous of learning more, and 
it forms an ingredient in every fuch contract. The Court 
therefore will not upon this ground hold it an- appren- 
ticcfhip, unlefs they fee that fomething more th^ a hiring 
and fervice was intended. Now here it was agreed that 
the pauper’s hufband fhould work, and he did To ; and 
he was to allow fo ^ much per week to his mafler for 
teaching him ; which is the only circumftance relied upon 
to ftiew it an apprenticefliip. The queftion is v/hether 
that is fufficient to fliew that the conclufion drawn by 
the feflions was wrong ; I think not, after the cafe of 
Rex v. Little Bolton ; and even if the cafe were new*, 1 
am not prepared to fay that this would give it fo much 
the color of an apprenticefliip as to prevent this fettle- 
ment. 

Bayley J. The feflions might have truiled in this 
cafe to their own judgment, and fliould not grant cafes 
unlefs they entertain ferious doubts. They haVe drawn 
the conclufion, and unlefs we can fay the premifes do 
not warrant fuch a conclufion we ought to confirm it, 
although perhaps we might have drawn a different one. 
I .do not fay however in this c.afe that we fliould. Al- 

lowing 
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iowing the utmoft latitude to the arguments againfli the 
order, this was at leaft a contract of an ecjuivocal nature, 
and the feflions have decided upon it. I think they have 
decided rightly. 

Order of Seflions confirmed. 


1813. 


The Kinu 
againft 
The Inhabi. 
tants of 
BuKBAClt. 


The King againft The Inhabitants of Barnsley. 

N appeal againd an order for the removal of Robert 
GUI, his wife and children, from the townfliip of 
Barn/ley to the townftiip oi Killinghally both in the Weft 
Riding of the county of Tork^ the Court of quarter 
feflions di^harged the order, fubje£t to the opinion of 
this Court on the following cafe ; 

John Gilly the father of the pauper, was bound appren- 
tice by indenture, dated the firft day of December 1764, 
to Thomas Harrijbn, in the townftiip of Clinty for feven 
years, and ferved five years, until his mafter died, when 


Wiinefdayy 
May 13th. 

Where G, 
was bound ap- 
prentice by 
indenture ia 
1764 in the 
townftiip of C.i 
and upon the 
deatli of Ills 
mafter in 1 769 
was afligned by 
the widow by 
indorfement on 
tlic indcntuie, 
whereby Ji^e 
acijuitted and 
aligned over her 
apprentice y. G, 
for all the re- 


in confideration of three guineas paid by IVilliam Brad- 
field he was afligned by Elizabeth Harrifony (widow of 
the faid Thomas Harrtfon)^ by an undamped indorfement 
on the indenture, for the 'l^emainder of his term in the 
words following 5 

April 14th, 1769. Be it remembered, that I Eliza- 
“ zabeth Harrifon of Clinty in the parifti of Ripleyy do ac- 
quit and aflign over my apprentice John Gilly for all 
the remainder of his faid apprenticelhip, unto William 


mainder of his 
apprenticelhip, 
and y. G. 
ferved under 
fuel) afTignment 
io the townibip 
of K.f which 
townftiip for 
the laft feven 
years had regu- 
larly relieved 
the family of 
J. G. w hilft 
redding in ano- 
ther parilh : 
Held that this 


« Bradfield the younger, of Killinghall** (Signed) Eli- was 


reflions ought to have prefumed, after fpeh a diftance of time, that the widow was execu- 
trix and capable of afligning the apprentice, and that y* Q. had acquired a fettlement 
in Jt., and confequently that his (bn who had gained no fettlement for himfelf was 
there fettled; and the fediops having drawn a contrary conclufton, this Court quaftied 
the order of feflions. 


Cc 3 


zabeth 
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zaheth Harrifon. William Bradfield, Witneffes, William 
Hays, George Clarhfon. 

No evidence was offered to fhew that Hlixabeth Harris 
Jon was either the executrix or adminiftratrix of her huf- 
band Thomas Harrifon, John Gill went to and ferved 
William Bradjield^ as his apprentice, in Killinghally till 
the expiration of his indenture. John Gill's family for 
the laft feven years has been regularly relieved by having 
his rent paid by the townfhip of Killinghally during 
which time he and his family were refiding in another 
parifh. The pauper Robert Gill has not done any a<^^ to 
gain a fettlemcnt for himfelf. 


The Aitorney^Getieral and Scarlett^ in fupjpbrt of the 
order of feflions, admitted that a ftamp was not neceflary 
at the time of the afiignment, and alfo that if the cir- 
cumflance of relief had flood by itfclf, the feflions would 
have been authorized by the cafe of Rex v. Wakefield (^j) 
in drawing a conclulion different from that which they 
had come to ; it having been decided in that cafe 
that relief afforded to the pauper's father during his refi- 
dence in another parifh was evidence of the pauper's 
fettlement in the parifh affording the relief : but ftill it is 
but evidence, and therefore may be rebutted by other 
circumftances. Now here it appears that the relief was 
given under a miftake of the fettlement being in KilUtig- 
hally for the affignment of the apprentice by £, Harrifon 
was not fuch an affignment as would confer a fettlement. 
It does not appear that flie had any legal intereft in the 
apprentice *, fhe was not proved to have been executrix, 
and even if (he had been, it Ihould feem from the pre- 

(«) 335. 


amble 
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smble of ftat. 32 G. 3. c. 57., which (iatute gives a power 
to the executor to af&gii) that before that a£3: the appren- 
ticefliip ceafed on the death of the mafter. \_Bayley J. 
cbferved that the a£i was confined to parlfti apprentices.^ 
It muft be admitted that in Rex v. Eajl Eridgeford {a)^ 
which was before the a£t, fuch an affignment as the pre- 
fent was holden fufficient, and there it was argued as if 
the widow was to be confidered as executrix de fon tort ; 
but that argument does not feem to be confirmed by the- 
decifion in Rex v. Chirk {b ) ; and fuppofe the widow had* 
been fued as executrix, and fhe had pleaded ne unques 
executrix ; could this affignment have been given in evi- 
dence to difprove fuch plea ? [|Lord Ellenhorough C. J. 
The words, “ I alTign over my apprentice,” purport that 
ihe Iiad an intcreft. Le Blanc J. I fuppofe the ground 
taken at the feffions was this ; that at the diflancc of 40 
years from the affignment, by which affignment the widow 
has affiimed to adt as if (he had an intereft in the ap- 
prentice, and after the pariffi had maintained the pauper’s 
family for feven years, whilft refident in another pariffi, 
the feffions ought not to have required a£lual proof of 
her being executrix.] The feffions might draw the con- 
clufion which they have drawn, that fhe was not execur 
trix* Befides there is another objedfion, viz. that this 
affignment was by indorfement on the deed, but it is 
not competent to affign over a deed without a deed: 
therefore it could not be a regular affignment without a 
deed. [Lord Ellenhorough C. J. But it might operate 
as a confent of the widow to the change of fervice. 
Bayley J. The cafe of SU Petrox v. Htoke Fleming (c) 
ihews, that fuch affignment need not be by deed.] 


37 ^’ 

isTj. 


The Kinct 
, againft 
The Inhabit 
tants of 
Barnslet. 


(a) Burr. S. C. ijj. (t) Burr. 5 . C. 78a, (») Burr.. S. C.24^. 

C c 4 Lord 
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lord Ellenborough C. J. The only doubt is, whe- 
ther where the feiTions have drawn a conclufion pal- 
pably erroneous upon two points, we (hould fend the 
cafe down again, or in eafe of the parties draw the irrc- 
fiftible conclufion ourfelves. The relief given by the 
parifh of KMlinghall to the family of John Gill for feven 
years is evidence of fuch preponderating weight that 1 
(hould think any Judge would direft a jury to find upon 
fuch evidence, (fuppofing the quellion legally to come 
before them) that Gill was by fomc means or other a 
fettled inhabitant of that parifli. It does not indeed 
amount to an eftoppel ; but it is cogent evidence againft 
the parifh. The feflions alfo ought to have drawn a 
different conclufion on the other point. The affignment 
(which it is admitted was not at the time required to be 
ilampcd) is in its form an afiignment by the widow 
as my apprentice 5” and at this diftance of time we 
will prefume, if ncceffary, that fhe was lawful executrix ; 
or even if flie were executrix of her own wrong, ftill ac- 
cording to the cafe of The King v. Eajl Bridgeford^ if the 
pauper lived 40 days under that affignment we fhould 
hold him fettled in the pariffi i and one cafe is enough 
on fuch a fubjeft. 

Per Curiam, Order of Seffions quaflied. 

«■ 

Holroyd and Hamerton were to have argued againft the 
order. 
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The King againft The Inhabitants of Ringwood* 

J^Y an order of two juftices, Charles Trowbridge^ his Where a pauper 

wife and children were removed from the parifli of JenemenSToV** 

Tdlard Royal, in the county of mils, to the parifli of 

Ringwood, in the county of Hants, The feflfions on 

appeal confirmed the order, fubjedi to the opinion of this and had a 
* ^ . houfe in each. 

Court on the following cafe : in one of which 

The pauper, being legally fettled in the parifli of mil^'rende^d^ 

Tollard Royal, and renting a cottage there of the annual flIpUn 

value of thirty (hillings, about Eajler 1806 took a dairy J 

of feven cows at feven pounds a cow for twenty weeks, other, and on 

the laft night 

The cows .were to be fed on^ lands of upwards of ten of his holding 
pounds annual value, part lying in the pari(h of Cran~ !n V.!"h^v1ng 
bourne, and part in the parifli of Ringwood. The pauper Jedhig^wight ia 

alfo had a fmalt houfe with the dairy fltuate in the parilh T"., he came 

to uR. to pgck 

of Ringwood, in which houfe the pauper’s wife and up hi$ furniture 
family redded during the whole twenty weeks, and the his 
pauper flept fometimes at Tollard Royal, and fometimes night 
at Ringwood. For about twelve weeks of tlie time he 
flept at Ringwood, and about eight weeks in his cottage 

occupied in 

at Tollard Royal, of which he kept poifeilion during the moving, and 
whole time. About nine o’clocic of the night before the with hU family 
pauper gave up the dairy, having flept the preceding Sorn *g 

night at Tollard Royal, he came to Ringwood to pack up 
his furniture, and fetch back his wife and family \ and 
he paflTed the night therey but did not fleep nor go to an acre”" land 

® at 8/., from 

Eafter to OHo* 

IcTt for planting potatoes, where the land had been previoufly dug by the landlord for 
that purpofe, and would not have been let for more than half that price if it had not been 
dug, was confidered as a tenenaent of the yearly value of 8/., although the cafe dated 
that in a common way an acre of focb land would not let for room than s/* 
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bed, but was occupied in packing up his goods. A 
waggon came about twb o’clock in the morning to take 
the goods, and the pauper, his wife and family, with 
the waggon and goods, left their houfe at Ringwood be- 
tween five and fix o’clock in the morning, and returned 
to their cottage at Tollard Royal, The pauper afterwards 
quitted this cottage, and in the fame year rented another 
cottage in the fame parifli of Tollard Royals for which he 
paid two guineas a-ycar, and he had the ufe of a yard 
for his beafts, pigs, and fowls to run in, for which he 
paid one pound a-year, and his landlord had the ufe of 
the yard at the fame time. Whilft he occupied this 
cottage and yard, he took nearly an acre of land in an- 
other parifii at the rent of eight pounds from Eafier to 0£l:o- 
ber follonvingy for planting potatoes. The ground had been 
dug by the landlord for 'that purpofe, and it nvould not 
have been let for more than half that price if it had not been 
dug. The pauper got a good profit by his crop ; he 
alfo took twenty-eight lug of land of another perfon, 
which was ploughed for the fame purpofe, for which he 
paid fourteen fliillings ; and during the time he rented 
thefe pieces of land, he lived with his family in his 
houfe at Tollard Royal, Other land is let in the fame 
pariflr at the fanie rate, when ploughed and prepared 
ready for potatoes in li^p manner. In a common way 
an acre of fuch land would not let for more than two 
pounds, though when dug for a crop of potatoes it would 
let for eight pounds. 


W", Williams and Barnuis^ in fupport of the order of 
feflions, began by adverting to an obje^ion which they 
faid might perhaps be made to the pauper’s fettlement 
in Ringwood^ viz. that he had not flept there the laft 

night 
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night of his holding the dairy, but had merely gone thi- 
ther for the purpofe of removing his family, and was 
engaged in fo doing during the whole night j fo that the 
laft night of his fleeping might be contended to be the 
preceding night, when he flept at Tollard Royal, and 
confequently his fettlement would be there : fbut Lord 
Rllenhorough C. J. interpofed by faying that he fuppofed 
that point would hardly be made \ that the Court would 
not enter into minute enquiries whether the pauper 
llept, in the literal fenfe of that word ; what would 
fatisfy pernodfavit,” would be fufficient. The mate- 
rial qucilion was, whether he had not gained a fub- 
fequent fettlement in Tollard Royal.~\ As to that point 
they contended, that the pauper, whilft he refided in 
the fecond cottage at Tollard Royal, did not rent a tene- 
ment of the yearly value of ten pounds ; inafmuch as 
the land which he rented for potatoes could not be 
eftimated at the value which he paid for it, but at its 
value communibus annis, which appeared by the cafe to 
be only two pounds per annum. That was the fair yearly 
value of the land, which is the criterion fixed by the 
ftatute, and therefore the tenement muft be eilimated 
according to fuch value, and not according to the rent ; 
and fo it was determined in Rex v. St. Matthew, Bethnall 
Green (a), and Rex v. Hellingiy (^). Here the additional 
rent beyond two pounds was only a payment made In 
confideration of an extraordinary portion of labour be- 
llowed upon the land by the landlord, but had nothing 
of that permanent nature which is implied in the term 
yearly value ; it was fo much paid for digging the land. 
Suppofe the pauper had dug it himfelf, and by that 

(«) JSmr>i S.C.) 574r 1% 41. 
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means iiicrealed its value, or that he had agreed to give 
eight pounds for it provided the landlord would dig it, 
could it be contended in either of thofe cafes that he 
had taken land of the yearly value of eight pounds ? 
Then it can make no fubftantial difference that the la- 
bour was beftowed beforehand, if it be true that the 
value of labour cannot form a component part of the 
yearly value of a tenement. If the pauper had taken 
this land by the year, he mufl have left it in as good a 
flate as when he entered upon it, and then the labour 
required for that purpofe would have been fo far a reduc- 
tion of its value in his hands. 


Cajberd and W* Grant, contr'h, were flopped by the 
Court. 


Grose J. (a). The only queflion is, whether the 
pauper came to fettle on a tenement of the yearly value 
of ten pounds. Looking at the cafe, we find tliat he 
went to Tollard Royal with his family, and refided there 
more than forty days. As to the value of the tenement 
which he occupied during that time, it is exprefsly ftatod 
to be above ten pounds 5 but it has been contended that 
the land which he rented from Eafler to Odiober for 
planting potatoes might be worth eight pounds for that 
time, and yet not of that value for a year. That propo- 
fition I do not underiland, and therefore cannot allcnt 
to it. 

Le Blanc J. In this cafe the pauper rented a cot- 
tage in Tollard Royal at two guineas a-year, during which 

(*) Lord mnhmgh C. J. kft the epurt during the argument. 
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time he alfo rented nearly an acre of land in another i 3 i 3 . 

parifh from Eajier until OBoher for planting pota- The Kimw 
toes, at the rent of eight pounds 5 which land had been 
previoufly dug by the landlord, and would not have been terns of 

let for more than half that price, if it had not been fo R»NGtroo6 

dug. The pauper alfo took another piece of land at 
fourteen lliillings. All thefe premlfes taken together 
at the rent for which they were let, amount to above the 
value of ten pounds. But the queftion is, whether we 
are to reduce that value by taking the land which was 
let for eight pounds at the rent for which it would have 
been worth to be let, if it had been in a different ftate ; 
or in other words, whether we are to dcdu£l from the 
rent the value of the labour bcflowcd by the landlord on 
the premifes before he let them. I think the Court 
mull look to what was the value of the tenement at the 
time the pauper came to fettle upon it, without confi- 
dering by what means it became of that value. I agree 
with the gentlemen who have argued on the other fide, 
that the value of the tenement incrcafed by the labour 
bellowed upon it after the letting cannot be taken into 
the account 5 as if the pauper had taken it at the rent of 
five pounds, and had bellowed labour upon it to the 
amount of. five pounds more, that would not have made 
a renting of ten pounds. But where the labour has been 
previoufly beftowed fo as to make the land fairly worth 
the rent at the time it is taken, the Court cannot feparate 
tlie value of that labour from that of the land. 

Baylev J. This is nothing more than a party taking 
land ill a high flute of cultivation, which has rendered 
it of the value agreed to be given for it at the time of 

8 the 
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the taking. Nor do I think that it would have beea 
worth ]efs if it had been taken for a whole year. It is 
urged, indeed, by the counfel, that if the pauper had 
taken it for a year, he would have had to dig it himfelf, 
and then it would have been of lefs value to him than 
what was given for it for a fhortcr period ; but it does not 
follow, that if he had taken it for a year, he would ne- 
ceflariJy have had to dig it. I think therefore that this 
tenement, coupled with the other property, amounts to 
a tenement of more than ten pounds a-year. 

Order of fellions quafhed («). 


( 4 j See V. Pttrley^ 16 Laji^ 
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The King againjh The Inhabitants of Oi.ney. 

'’JpHE Court of Quarter Seflions for the county of Buck- Where the pau- 
difcharged an order of two juilices for the SKfluajrefor 
removal of Richard Mayes from the parifli of Obieyy in agreement tTat 
the faid county, to the parifh of Earls Bartoriy in the How 

county of Northampton^ fubje< 3 : to the opinion of this P“*** 

s t * 3 r chafc-moncy 

Court on the following cafe : lo remain upon 

mortgage, and 

The refpondents proved the pauper fettled at Earls mortgage 

was accordingly 

Barton by a certificate, dated the 25th of July 1788, and mauc, and i%i. 
directed to the parlfti of Olney^ acknowledging him to theV^uper ^o 
be then a legally fettled inhabitant o-f the parifii of Earls 
Barton. In order to fliew a fubfequent fettlemcnt, the 

hands, but the 

appellants proved that whilft the pauper was refiding pauper took 
in the parifli of Olney under the faid certificate, in Jefided^in it”*^ 
or about the month of September 1800, and fonie time but^w^s unable 
prior to the execution of the deed of feoffment here- of tbe pur- 

inafter mentioned, he agreed with one Michael Hinde. money, 

and at ter wards 

that he, the pauper, would purchafe a mefluage be- agreed to fell 

longing to Hinder fituate in Olney at the fum of 52/., who thereupon 

if Hinde would allow 40/., part of the faid 52/., to re- the^orfgiltal 

main upon mortgage, to which Hinde confented; and 

in purfuance thereof, by a deed of feoffment, bearine "P *0 the 
^ ^ ... title-deeds, and 

date the 8th of OBober i8oq, Hinde, in confideration the remaining 

of die fum of 52/., therein mentioned to be paid by pcr,oVthe exe* 

the pauper, conveyed to him (the pauper) in fee the conviyanMto 

faid mefluage ; and upon the deed of feoffment there which 

° time the pau- 

was indorfed a receipt for the confideration-money of quitted 

. ' the mefluage, 

52/., but in fact only 12/. were paid to HiW^, and the not having 

refided on it 
40 days after 

the payment of the 40/. to the original vendor ; Held that the pauper did not gain a 
tlemcnt by rcfidcnca oa fuch eflate, 

remaining 
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remaining fum of 40/. was fecured to him by deed of 
mortgage, bearing date thte c)th of O^loher i8oo, by 
which the pauper, purfuant to the agreement before 
mentioned, demifed the faid mefluage to Hinde for a 
term of looo years, in confideration of the fum of 40/. 
in the deed of mortgage mentioned to have been paid 
by Hinde to the pauper ; and there was a provifo for the 
deed’s becoming void upon payment by the pauper, his 
heirs, executors, or adminiftrators, to Hinde^ his execu- 
tors, adminiftrators, or affigns, of the fum of 40/., with 
lawful intereft, upon the 9th of April then next cnfuing. 
The feoffment and deed of mortgage were both executed 
at the fame time, and remained, together with the title- 
deeds, in the cuftody of Hinde. The pauper imme- 
diately entered into pofleflion of the mefluage, and 
continued to refide therein, and paid the intereft upon 

t 

the faid fum of 40/. to Hinder until the execution of the 
deeds hereinafter mentioned ; but, during fuch time, 
never had the ability t^- pay off die principal. About 
a month before the 12th of June 1812, the pauper 
agreed with one Thomas Bowden to fell to him the faid 
melTuage, in confideration of the fum of 60I., and foon 
afterwards paid to Hinde the fum of 40/. in dif. 

charge of his mortgage, and in part of his {Bowden^s) 
purchafe-money, ^lnd received from Hinde the title- 
deeds, together with the deeds of feoffment and mortgage, 
vrhicli Hinde liad Uever delivered up to the pauper. 
Afterwards by indorfement on the faid indenture of mort- 
gage, bearing date the 12th of June 1812, Hinde, in 
confideration of 40/. to him therein mentioned to be paid 
by the pauper, affigned the term of 1000 years to the 


pauper, and by deeds of leafe and releafe, dated re- 
fpeaively the ijth.and 13th of Junt i8ia, the pauper 

coni 
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conveyed the melTuage to Bowden in fee for the confidera- 
tion of (Jo/. 5 and 20/., being the balance of the purchafe- 
money, were then paid by Bowden to the pauper. The 
indorfement and indentures of leafe and releafe were ' 
all executed at the fame time. The queftion for the 
opinion of the Court is, whether the pauper gained a 
fettlement in the parilh of Olney by the purchafe of the 
above eftate and refidence. thereon. 

B^f in fupport of the order of fellions, contended 
that the pauper gained a fettlement by the purchafe, it 
being a purchafe of an eftate for more than the fum of • 
30/., bona fide paid, although in fa£l: 1 2/. only were paid 
at the time of the execution of the conveyance, and there- 
fore it was not within the Hat. 9 G. i . t*. 7. The principle 
which governed Rex v, Tedford{a) applies to this cafe. 
That was a purchafe for 39/., of which 9/. only were 
paid by the purchafe:, and the remainder was borrowed 
on mortgage ; and it was holden, that the cafe was not 
within the ftatute. Lord Hardwicke obferving that it 
would be hard to enquire whether the purchafer bor- 
rowed the money. And the fame was ruled ^in R, v. 
Chailey{b), Both thofe cafes are like the prefent in 
this, that the pauper mortgaged the premifes as a fecu- 
rity for part of the purcl^ife money ; and the firif has 
this farther refemblance, that the pauper did not him- 
felf pay the remainder of the purchafe money \ and al- 
though there it was paid immediately, and here not until 
fome years after the purchafe, ftill when ultimately dif- 

charged on the xath of June 1812, it became a bon& fide 
(«) Swrr* C. 57, (J) 6 T. JP. yjj. 

Dd 
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payment of the whole fum. [.Bayley J. The pauper 
did not refide forty days after that time.] 

Grose J. {a) The queftion is, whether this was a 
purchafc for the fum of 30/. bona fide paid, fo as to fa- 
tisfy the ftat. 9 G. i., where the purchafe was contra£l:ed 
for upon fecurity to be given for part of the purchafe 
money, and fuch part never paid by the purchafer. The 
cafe i^ fubftance fti^tes that the premifes were mortgaged 
for 40/. of the purchafe money, and that that money was 
not paid. But I think that the confideration muft be bona 
fide paid at the time of the purchafe, in order to fatisfy 
the ftatute. Then it is clear that this was not a purchafe 
of an cftate for 30/. paid at the time ; the confideration 
money having icmalned upon fecurity. 

«• 

Le Blanc J. The ftat. p G. i. enafis that no per- 
fon fhall gain a fettlement by virtue of any purchafe of 
any eitate, whereof the confideration doth not amount 
to 30/. botjil ild(^‘ paid. The queftion arifes on the pur- 
chafe. The purchafe money amounted to 5 2/., of which 
12/. only were paid at the time, the reft was left on 
mortgage to the vendor. That circumftance diftin- 
guifties it from the cafes cited, where the party purchaf- 

ing paid the whole money to the vendor, by borrowing 

♦ 

a part aliunde j fo that there he had credit to borrow of 

I 

others. But in Rex v. MatilngUy (^), which has not 
been cited, it was held where the purchafer con- 
trafted for the purchafe of a copyhold eftate for 39/., 
which was mortgaged for 32/., and paid only 7/., and 

(«) L#rd Ellenhorwih C. J. wm abfer.t. (ij % T. Jt. 

was 
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was admitted fubje£k to the mortgage, that it was not a pur- 
chafe for 30/. bona fide paid, fo as to take it out of the fta- 
tute. That is a direft authority on this part of the cafe. 
But it has been argued upon a fuppofed difference, inaf- 
much as the purchafe money was ultimately paid in the 
fubfequent tranfa£lion with Bowden, But how does that 
Band ? All that was done by Boivdeny when he became 
the purchafer of the eftate, was, to pay off the incum- 
brance in order to get the title deeds into his'^hands, 
which had never paffed from the original feller into the 
hands of the pauper. That was a payment therefore 
made by Bowden for his own benefit, and not on behalf 
of the pauper. 

/ 

Batley J. concurred. 

Order of Selfions quafhed; 

Khg was to have oppofed the order. 
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Fomin againjl Oswell and Another. 


declaration in this cafe contained fpecial counts Where the 

in aflumpfit again ft the defendant, as broker, for }!!rapfiff!iiled 

omitting to infert in the policy a leave to carry fimulated fpedaTcount*, 

naDcrs, per quod the plaintift’ was prevented from recover- 
i r ' ^ 4 * common counts 

in 51 aeainft the underwriters («) ; and there were alfo the recovered lets 
° ° than 5/. upon 

common counts. , the balance Ch 

an account 
which cou- 

At the trial theplaintiff failed upon the fpecial counts 5 but bJ'Th on the 


to intitle himfelf to a verdict,, put in an account rendered 
by the defendant to the plaintiff, confiding of various 
items both on the debet and credit fide, with a balance 
ft ruck of 4/. 19/. due to the plaintiff; and obtained a ver- 
dict for that fum, which was entered on the count for 
money had and received. 


debec and 
credit, fide; 
Held that by 
39 and 40 G. 3. 
f. J o 1 ' e wai 
deprived of cofts, 
it appearinjj 
that tlic defen- 
dant rcfidtd 
and traded in 
London. 


{a) See OJwell and another v. 15 Eafi^'jo. 


VoL. I. E e 


Cuftlee 
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Gafelee on a former day obtained a rule nifi to enter a 
fuggellion on the London a£l: 39 and 40 Get* 3. c* 104. 
(local) to deprive the plaintiff of his coflsy the damages 
being under 5/., and the defendant refiding and trading in 
Londony and being liable to be fummoned to the court 
of requefts. 

Marryat now Ihewed caufe^ and contended that this 
cafe was not within the a£t, inafmuch as it was not a 
debt reduced by part payment before the a£bion brought, 
but was in fa^i reduced by a fet-ofF, though no notice of 
fet-off was given ; and referred to a cafe decided on the 
Southivari a£t {b) which he flated to be fimilar to the 
prefent, in which it was held, that where the demand was 
founded on the balance of a larger account the cafe was 
not within the a£l;. 

Gafelee referred to the two a6f s, which were different 5 
the Southivark aft " exprefsiy excepting a£^ions brought 
for the balance of an account, whereas the London aft 
contained no fucji exception. He alfo ftated that no evi- 
dence was given of the items of the account, but the 
only evidence was the account itfelf, in which the balaner 
was ftruck in the hand-writing of the defendant. 

The Court thought this a cafe within the ftatute, and 
made the Rule abfolutc. 


. 1813. 


Fomin 
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tnd Another. 


/W/er t. Pki^et, 14 £a^, 344*.. 
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Tolputt^^^i/w/? Ann Wells jExecutrix of Wells 

deceafcd. (a) 


^T^HIS came on upon demurrer to the rejoinder; the A judp 


jment 

1 . ^ ^ ' cuiitefled by an 

declaration was upon a hill of exchange drawn by executrix to a 

the plaintiff, and accepted by the defendant’s teftator ; teftator as well 


the defendant pleaded that one J, Monday in Michaelmas 
term in the 5 2d year of the king, impleaded the defen- 
dant as executrix of Wells in a plea of debt for the fum 
of 1990/., claimed by Monday to be due and owing to 
him from the faid Wells in his lifetime and at the time of 


for hisowndebt 
as in trud for 
the debts of 
many' of the 
Cl editors, can- 
not be pleaded 
in bar to an ac- 
tion brought 
againll her by 


his deceafe, and thereupon recovered judgment for the 


another credi- 
tor of the tef- 


faid fum of 19^0/. to be levied in part, viz, as .to 
1250/. upon the goods and chattels of the teftator, then in 
her hands, and as to the refidue de bonis quando acciderint : 
which judgment ftill remains in force and unfatisfied : 
the plea then alleged that at the cottimencement of this 
action 1990/. were and ftill are due upon tlie judgment, 
and that flie hath fully adminiftered, ^except goods and 
chattels of the value of 1250/. which are not fufficient to 
fatisfy the debt due on the judgment, and which are liable 
to fatisfy the fame. Replication ; that before and at the 


tatur. 

Plea that M. 
recovered a 
judgment 
again (t defen- 
dant as cxecu- 
tiix foi 19904 
claimed to be 
due to him from 
the tcflator ; 
rejoinder that 
the judgment 
was confctled to 
JM, for that iuin 
for his own debt 
»nd as trujlee for 
the debts of many 
other creditors : 


time of obtaining the judgment in the plea mentioned, ^ 

there was really and iuftly due to Monday from the de- departure from 

^ ^ * r r c 1 

fendant as executrix, a^^much lefs fum of money than ^rc, if a plea 
the fum of 1990/., to wit, i^ol.y and no more, and that covcrS*muft^* 
the defendant at the time of obtaining the judgment, 
had and now hath goods and chattels of the teftator in 


her hands more than fufficient to pay the fum really due 
to Monday ; but that ’the judgment fo recovered againft 


(«) This cafe was partly argued at Serjeants Inn, ' 

£ e 2 


the 
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the defendant for 1990/. was recovered for that fum by 
fraud and covin between Monday and the defendant, with 
intent to defraud the plaintiff of his damages in the de- 
claration mentioned. 


Rejoinder; that the teftator at the time of his 
death was indebted to divers perfons, to wit, to J. 
Monday in the fum of 9/., (it thpn proceeded to enume- 
rate the names of many other jtt^ditors with tlie' fums al- 
leged to be due to each, making a total debt amounting 
to 1998/.,) which faid feveral fums of money at the time 
of making the agreement hereafter mentioned, and the re- 
covery of the judgment in the plea mentioned, were wholly 
unpaid; and that the goods and chattels of the teftator in 
the hands of the defendant being wholly infuflicient to pay 
the whole of the feveral fums due to the faid creditors, 
it was agreed between the defendant and the faid credi- 
tors, that fhe fliould execute a warrant of attorney to 
fecure to the faid Monday for himfelf, and as trujlee for 
the faid creditors^ the payment of their debts ; that in 
purfuance of fuch agreement, and before the commence- 
ment of this fuit, the defendant did execute a warrant 
of attorney as executrix, to confefs a judgment to Mon- 
day (to be entered up in the manner as is fet forth in the 
defendant’s plea) for 1990/., money borrowed by the tef- 
tator in his life time of Monday^ with a defeazance that 
it ftiould remain in force until the feveral debts due to 
the faid creditors fliould have been fully fatisfied. The 
rejoinder then proceeded to ftate that the faid creditors 
fubferibed their names to the warrant of alttorney, and 
that their debts exceeded 1990/., for which judgment 
was obtained, and that the defendant hath fully admi- 
niftered except goods and chattels of the value of 1250/., 

* which 
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which are not fufficient to fatisfy the money due to the 
creditors who fubfcribed the faid warrant of attorney, 
and which are liable to fatisfy the fame* It then averred 
that the warrant was given and judgment recovered in 
purfuance of the agreement for the benefit of the faid 
creditors, and was not recovered by fraud and covin as 
alleged in the replication. 

Demurrer to the rejoinder, affigning for caufes, that 
the rejoinder does not fupport the plea, but is a depar- 
ture therefrom, inafmuch as in the plea the judgment 
alleged to have been recovered by Monday^ is ftated to 
have been recovered for 1990/., claimed by Monday to 
be due to him from the teftator in his lifetime and at 
his deceafe ; wliereas by the rejoinder it is acknow- 
ledged that the faid fum of money for which judgment 
was recovered by Monday^ was not wholly due to him, 
but that a fmall part thereof only was due to him, and 
the refidue to divers other perfons, and that the judg- 
ment was obtained by him as a truftee only for himfelf 
and fuch other perfons 5 and that the rejoinder is in other 
refpedts defective, infufEcient, and informal. 

I 

Gafelee^ in fupport of the demurrer, made two points 5 
firft, that the judgment confefled by the defendant as 
executrix, to one fimpic contradl creditor as a truftee for 
many other fimple contract creditors, could not be 
pleaded in bar to this action. The only authority which 
can be faid to favor fuch a plea is what fell from Law* 
rtnee J. in the cafe of Meux q, t, y. Howell (a) ; for as to 
the cafe itfelf it cannot be deemed an authority upon this 
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{a) 4 Majtf 9, 10. 
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point ; it being a penal adl:ion brought againft the defend- 
ants on the' 1 3 ii/zz. c, 5. for being parties to a covinous 
judgment ; which judgment was confefled by a debtor 
for the benefit of all the creditors, and therefore afibrds 
a material diftiiKHiion between that cafe and the prefent, 
where there is an exception at leaft of the prefent plain- 
tiff, if not of more creditors. It is clear that this judg- 
ment could not have been confeffed by previous agree- 
ment with the creditors named ; inafmuch as the fum 
for which it was confefled does not correfpond with the 
aggregate amount of their debts. So that this muft be 
taken as nothing more than a contrivance between the 
executrix and Monday to defeat the plaintiff of his 
aflion. It is fufficiently hard upon a creditor who has 
ufed due diligence in commencing his aftion, to find 
himfelf barred by a judgment confeffed to another cre- 
ditor j this, however, the Jaw permits an executor to do, 
although it has been confidered as fomewhat of an 
anomaly. But if this judgment can be pleaded, it will 
enlarge the power of an executor to give a preference 
far beyond its former limits ; for it will enable him to 
the prejudice of any one creditor, to confefs a judgment 
to another creditor not merely for his benefit, but for 
the benefit of any number of creditors whom the exe- 
cutor may choofe to fele£l: 5 although not one of thofe 
creditors fliall have ufed any legal diligence to obtain 
tliat judgment *, and it will alfo enable the executor, 
a£ling in concert with one creditor to commit a 
fraud on all the other creditors. Secondly, the rejoinder 
is a clear departure from the plea for the caufe afligned 
in the demuxTcr ; the plea alleges the judgment to have 
been recovered for money claimed to be due to Monday 
as for his own debt; whereas in the rejoinder it s ftated 


to 
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to be for money due not only to Monday but alfo to 
feveral other creditors. And this allegation in the plea 
is material and cannot be rejefted, fo as to make the 
plea confiftent with the rejoinder : Wit even if it could 
be upon general demurrer, yet, where objection is taken 
upon fpecial demurrer, it cannot be confidered as 
furplufage (a). 

Comyny contra, in anfwer to the firft objection, faid 
that no cafe had been cited to fliew that it was either 
illegal or improper for an executor to confefs a judgment 
like the prefent. It is faid, indeed, that to permit fuch 
confeflion would be impofing a hardlhip on a plaintiff, 
who has ufed due diligence for the recovery of his debt j 
but if the teftator in his lifetime might himfelf have 
confeffed fuch a judgment, and have fubjeiAed his 
property to an execution thereupon, and that, even 
after a£tion brought againft him by another creditor j 
furely the executor may give the fame preference, which 
his teftator might have given. It is true, that after 
affion brought by one creditor the executor cannot pay 
the other creditors as the teftator might have done, but 
ftill he may do that indirectly, by means of confeffing 
a judgment which he cannot do direCtly. It appears 
from the third refolution in Veale v. Gatesdon {b)y that 
where a judgment is recovered againft an executor for 
a juft caufe it cannot be faid to be covinous, although 
it was done for the purpofe of defeating another 
creditor. So in Williams v. Fonvler (t), which under- 
went three arguments, Eyre J. faid, “ there is no in- 

(«) 1 Barlow V. hvans S/r. 694 . Courtenay x. SjtcbwelL 

(Jf) Sr If'", Jones, 92 . (c) Str. 410 . 
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convenience in letting executors confefs judgments ; for 
if there be a precedent debt, all is fair ; if none, the 
party will have them on the fraud.” Thcfe authorities 
therefore clearly eftablilh the right of an executor to 
confefs a judgment in order to give a preference. In 
this cafe it may be afked, what more has the executrix 
done ? Here the executrix pleads a judgment recovered 
againft her by Af. before the commencement of the plain- 
tifPs a£lion for a fum certain ; in reply to which, the plain- 
tiff denies that the teftator was indebted to M. in fo large a 
fum as the fum recovered. It therefore became neceffary 
for the executrix to explain how the judgment came to be 
confeffed for fo large a fum, in order to fliew that it 
was bond fide : and flic has done fo j and it is admitted 
on the pleadings, that the judgment was confefled for 
fair and bond fide debts : but objeeSlion is taken, that this 
is not a judgment confeiTcd to one creditor for himfelf, 
but to one on behalf of himfelf and fcvcral creditors. 
But if an executor has by law a right to confefs a 
judgment to a particular creditor, why may he not, 
in order to avoid a multiplicity of adlions, confefs 
a judgment to one for the benefit of many ? If there be 
a precedent debt, according to what was faid by Eyre J. {a) 
all is fair. So in Meua v. I'loivell Eawrence J. 
was of opinion, tliat a plea by an executor, ftating 
that the teflator was indebted to B, and C. in fo much 
refpeclively, and that the judgment was acknowledged 
to A. in trull to fccure all their debts, w'ould be good. 
Lord Kenyon alfo feems to have exprelTed himfelf to the 
fame efie£l in feveral pallages cited in argument in that 
cafe, which fliew it was his opinion that it is neither 
illegal nor immoral to prefer one fet of creditors to 


(«)S/r.4Xo. lo. 
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another. The only cafe where the law does not 
allow fuch a preference 185 where a voluntary preference 
is given by a trader in contemplation of bankruptcy. 
It is true the precife point now under difcuilion has 
not before arifen 5 but it is fubmitted upon the principles 
already eftablilhed in the cafes cited, that fuch a judg- 
ment may be confelTed by an executor, efpecially as it 
will avoid a multiplicity of a£lions. If this defendant 
inftead of confefling one entire judgment for the 
benefit of each, had confefl'ed feparate judgments to 
each creditor, the plaintiff couhl not have replied per 
fraudem $ and there feems to be no greater injury 
likely to arife to the plaintiff from this form of con- 
feffion than from the other. fLord Ellenborough C. J. 
inquired whether in pleading a judgment recovered it 
was not ufual to fiiew in pleading how the debt 
accrued.] It was confidered not to be neceffary in 
Williams v. Fowler («). It is ufual, indeed, in pleading 
judgments to ftatc the caufe of action ; but many 
precedents may he found where the allegation is 
fimply for a certain caufe of adlion. It is unne- 
ceffary to ftatc either the precife fum or the caulb 
of adlion. The party pleading may rely upon the 
judgment without Ihewing the confideration of it, the 
want of which fliould come of the other fide, who may 
impeach it for the fraud if there be any. On the fccond 
point, he infifted that the -rejoinder was not to be taken 
as a dcpaij^ture, but merely as explaining and fortifying 
the plea. The plea does not contain a pofitive allega- 
tion that the teftator was indebted to M, in fo much, 
but only that impleaded the defendant as executrix 
for fo much. Then the rejoinder fhews how he came 

(/j) Sir. 4O7. 
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to {nt for that fum which is in aid and explanation 
of the plea. But admitting it to be a departure, ftill 
it is a departure in a thing not material, which 
according to the authorities {a) will not vitiate. 


Ga/elee, in reply. Upon the principal queftion, if the 
cafe be new, the Court will paul'e before they fandlion 
fuch an extenfion of the eftablifhed practice as is now con- 
tended for; more efpecially as the cftablifhed pra£lice itfelf 
is an anomaly ; and is the only inftance where a party 
can avail himfelf of an a£t done fubfequently to defeat 
a prior a£lion. To extend the practice would be 
productive of the inconvenience, of which this cafe is an 
inftance ; for the judgment confefled not only covers 
the whole of the prefent aflets, but alfo any future 
aflets which may come to the hands of the executrix. 
As to the dictum of La^wrence J., in Aleux v. Jionuelly 
it cannot be regarded as a judicial decifion, conclulive 
of the queftion. As to the fecond point he main- 
tained his former argument ; but fupppfing that failed, 
he further inlifted, in objection to the plea, that it did 
hot ftate the caufe on which the debt accrued, or that 
the debt was due from the teftator at the time of his 
death; both of which fhould be ftated in a plea of 
judgment recovered. In Williams v. Fovtler^ although 
this objection was adverted to, the Court without much 
eonfidering it, feem to have decided the cafe upon another 
ground, viz. that the judgments were not fraudulent. 


Lord Ellenborough C. J. This is a fanciful attempt 
to introduce a novelty in the eftabliflied law relating to 


(a) Co, Lit. 304. a. Com. Jiig, Plead. P. i\. 
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executors. The law is, that an executor upon a£^ion 
brought againft him by a creditor of his- teftator has his tolfutt 
hands tied, fo that he cannot afterwards make any pay- ‘vJSIw 
ment to the prejudice of that creditor. But he has no 
direct power of accelerating a fuit inftituted by one cre- 
ditor, and ftill lefs have the body of creditors; that 
being the cafe, if an executor had not power to confefs 
a judgment, his operations and duties might be fufpended 
and paralized by one creditor protracting his fuit ; and 
in the fame manner might the other creditors be delayer 
of their rights. The only means then which the exe- 
cutor has of accelerating fuch fuit is by confelling a 
judgment. But to whom muft this be done ? To a 
creditor alone, but not to a ftranger : there is not any 
authority to (liew that an executor may confefs a judg- 
ment to a ftranger. Now in this cafe Monday is a mere 
ftranger quoad all but 9/. If then this judgment be 
good, it would go the length of enabling an executor to 
confefs a judgment to a creditor, who claimed a debt 
of ij-. only, to the extent of 10,000/., provided the 
teftator^s debts amounted to fo much. Would this be 
beneficial either to the creditors or the executor ? Firft 
as to the executor \ fuppofing him fued afterwards by 
another creditor, he muft plead this agreement, Tiz. 
that it was agreed between him and the other creditors 
that he (hould execute a warrant of attorney to confefs a 
judgment to one of them for the benefit of thofe cre- 
ditors, and that in purfuance of fuch agreement he did 
fo execute. No doubt the agreement would be evidence 
againft thofe who fubferibed it ; but is it fo clear that it 
would be evidence againft the creditor who was not a 
party to it ? If not, as probably the executor could have 
no other evidence, he would ftand in an unprotected 

fitua- 
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fituatlon with refpe£l to the creditor fuing, and neverthe- 
lefs be bound by a judgment recovered in truft, againfl him. 
Then to confider what benefit would arife to the cre- 
ditors from having fuch a judgment ; they would only 
acquire the benefit of a fuit in equity ; for if the truftee 
would not pay them, they mu ft refort to a court of 
equity to compel him, unlefs they could maintain 
?in action of allumpfit : at all events, it would only be 
to them the firft ftep gained either for an a£tion at law 
or fuit in equity. This, therefore, is a novelty in the 
law of executors, which would be neither beneficial to 
them nor to the creditors. As to the didlum of Law 
fence J. in Meups v. Howell^ I think that it is at the dif- 
cretion of the executor to confefs a judgment to a 
creditor to the full extent of the debt due to him \ but 
it muft be reftrained by the amount of his debt, becaufe 
the executor is not to be charged with more than is really 
due to the creditor. So much as to the merits. As to the 
departure the cafe is equally clear. The plea is, that 
Af. impleaded the defendant in a plea of debt for 

1990/. claimed by Af. to be due and owing to him. 

But no fuch fum is really claimed by Af., but on the 
contrary, he claims only 9/. ; and fo the defendant adds 
in his rejoinder : this therefore is a clear departure as 

admitted in the rejoinder, for it appears by that, the 

debt is due to a . multiple of perfons and not to Af. 
alone as alledged in the plea. 


Grose J. I cannot think this agreement can be fup- 
ported as pleaded. It is in reality a fanciful attempt at 
novelty, and nothing more clearly fliew’S it than this, 
that there is no inftance of fuch a form of pleading. 
The agreement itfelf would go to defeat the whole law 

of 
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of afiets, and to give a preference to Tingle contrai^l iM||. 
creditors over fpecialty creditors, who by ufing due 
diligence arc^ entitled to a priority. Upon the other againfi 

® ^ WliLLi. 

point, my Lord has entered very fully, and I am not 
prepared to add any thing. 

Le Blanc J. I perfectly agree with my Brothers on 
both points. I think this is a novel attempt to introduce a 
mode of pleading different from that which has hitherto 
prevailed. Suppofe the whole of the fai^fs difclofed in 
the rejoinder had been included in the plea, — the plea 
would then have flood thus, viz. that the teftator at his 
death was indebted to a number of perfons in different 
fums of money, and that the defendant as executrix gave 
a warrant of attorney to confefs a judgment to one of 
thofe creditors, to enure to the benefit of all, and that 
(he had affets only to> fucli an amount, which* were not 
fufEcient to pay the debts of all. Could it be contended 
that fuch a pica would be fuflainablc ? It is clear that 
where a teftator dies indebted both in fpecialty and fimple 
contraiSl debts, and the fimpIe contract creditor has 
brought an action upon his debt, that the executor has 
no right to pay a creditor in equal degree ; but as he 
cannot compel that creditor to proceed, he may accele- 
rate him by confeffihg a judgment to another creditor, 
and may afterwards plead that judgment to the a£lion. 

So far the law allows : but on the other hand, a creditor 
has a right to the fruits of his diligence, and may avail 
himfelf of the means of compelling an executor to plead 
before he can confefs a judgment ; and if the executor 
fhould pray for time to plead, he would obtain it only 
on condition of his not confefiing a judgment. The 
prefent mode of proceeding would defeat all thefe rules ; 

for 
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for the executor would be enabled to plead one judgment 
once for all, which would make it nugatory ever to impofe 
terms upon him on his applying for further time. The 
effect alfo of this mode of pleading would be to enable 
the executor to fet up in bar of this acStion the claims of 
a number of creditors, whofe debts ftill remain fimple 
contra£l;, not altered by any thing that has been done. 
Monday, indeed, has a higher debt, but not the other cre- 
ditors, although they may have a claim in equity againft 
him. Their debts therefore cannot be thus fet up. There 
is another ground alfo againlb this mode of pleading, viz. 
that although it is not illegal or immoral for an executor 
to confefs a judgment, yet certainly the law has exprelTed 
a great jealoufy left it (hould be made an improper ufe 
of, and on that ground it proceeds when it impofes 
terms on an executor who prays for time to plead. That 
brings it to the fecond queftion, whether this be a depart 
ture ? The plea ftates that M, impleaded the defendant 
for a fum of 1990/. claimed by M» to be due to him, 
and that fuch proceedings were had, that he recovered 
againft the defendant tlie faid fum, &c.: fo that the claim is 
clearly made as for a debt of 1990/. due to himfelf. The 
rejoinder ftates, not that he claimed the fum of 1990/. as 
due to himfelf, but a fmaller fum only as due to himfelf, 
and the reft, which is the larger fiirn, for the other cre- 
ditors, and that judgment was confefted for the benefit 
of himfelf and the other creditors.^ Admitting that per- 
haps it was not neceflary for the defendant to have 
alleged in her plea, that M, recovered judgment upon 
a debt claimed to be due to himfelf, yet if Ihe* does 
make fuch allegation I cannot fay that it is immaterial 
or impertinent. The rejoinder therefore is a clear de- 
parture from the plea. The only authority which the 

induftry 
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Batley J. I am of the fame opinion. This is a 
contrivance to pay the creditors through the intervention 
of Monday^ a fum of money which the executrix would 
not have been entitled to pay without his intervention. 
Where an adtion is brought by a creditor of the teftator 
againft his executor, the executor is reftrained from pay- 
ing any other creditor in equal degree except upon com- 
pullion. That inconvenience may however be obviated 
by any of the creditors filing a bill in a court of equity 
againft the executor for an account, in which cafe It 
feems that all the creditors may be compelled to take an 
equal diftribution of the affets {a ) ; therefore, although at 
firft fight it may feem hat’d that one creditor (hould tie up 
the hands of the executor by bringing an aft ion at law> 
yet this may be remedied in equity. But this is an 
attempt not to do what equity would compel, viz. to let 
in this creditor equally with' the reft, but to pay the reft 
to his exclufion : which cannot be done. An executot 
may, indeed, pending an aftion againft him by one ere* 
ditor, confefs a judgment to another in equal degree^ 
provided he do it before he is compelled to plead to the 
^ftion ; becaufe up to that extent the law allows him to 


induftry of the counfel has been able to furnifh, is a 
diftum of Lawrence J. in Meux v. Howell^ which feems 
to me to have been thrown out rather as a queftion to 
the counfel in the courfe of the argument, to afeertain 
how far fuch a judgment would be fraudulent, than as 
an opinion of that learned judge. I do not therefore 
feel prefied with the weight of it as if it had been his^de* 
liberate opinion. 


give 


(«) z JT. JP. C. X48. r. ShnU 
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The rule that 
a voluntary ap'- 
pcarance fliall 
be of none effect 
iinlefsloine pro- 
cc(s be filed out 
within 14 days 
after fuch ap> 
pcarance, can- 
not be taken 
advantage of by 
any but the de- 
fendant unltfs 
fonie paiTiciil.ir 
fraud is alleged. 
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give a preference. And in many inftaiices an executor 
may give a very wife and honell preference ; for as to 
Come he may be fatisfied of the debt, but as to others 
may require further time to confider. But this is not a 
cafe where the executrix has given a fair legal preference 
by confeffion of a judgment to the other creditors ; for 
Jff., to whom the judgment for ippo/. was confefled, 
Vas a creditor ohiy for p/., and the other creditors were 
only fimplc contrail creditors, and their debts did 
not become of a higher nature by the judgment con- 
fefled to Af. on their behalf. As the executrix there- 
fore could not have paid them herfelf, fo neither can fhe 
make Af. the inftrument of doing that for her which 
(he herfelf was incompetent to do. I agree with the 
Court on the other point refpefting the departure, but 
the firft is the main and fubftantial quellion. 

Judgment for the Plaintiff. («) 

(dij In the coiirfc of the argument Ijord Ellenlorongh referi'cd to the 
rafe of JVIackrdh v. yackjl»i executrix. B.Ji. HiU 2 S Cco.^^ We have 
been favoured with the following note of that cale from a MS. ; 

I'hc defendant pending this ailtion confcffed judgments to dilTerenC 
creditors of the tedator, which ihe pleadcdfjto the action. No procefs 
had been fued out in the anions ujron which the judgments were 
coufeded. 

Lar(v\ for the plaintifT, moved to.fet alide thefe judgments, relying 
upon a rule of 4 fV. &c il/. That if defendant fliall voluntarily' 
appear at the fuit of any plaintid in any aAion here in court, fuch 
appearance Oiall be of none eflc£t,_ unldfi^ fome procefs be fued out 
within 14 days next after fuch -eppeiifraiice.r He contended tliat fpeh 
confeilion, &c. to particular creditors was undue preference. 

jPer Curinm. The plalntiflT who is a ftrauger to thefc aflions, is not 
entitled to take advantage of that rule without Ibmc particular fraud 
which is not alleged. 


Rule refufeJ. 



IN THE Fifty-third Tear op GEORGE III. 


409 


Graham and Another Grill. 

plaintiffs fued out an original againft the defen- 
dant, Upon an affidavit of debt, on the 31 ft of 
OEloher 1811 ; in which month the defendant left the 
kingdom, and the plaintiffs proceeded to outlawry. In De» 
timber 1812, a commiftion of bankruptcy iffued againft 
the defendant ; and in vacation laft he returned 

to England and furrendered to his commiflion ; and on 
a former day, in this term, obtained a rule for rcverfing 
the outlawry upon putting in bail in the alternative, L e. 
to fatisfy the condemnation money, or to render the prin- 
cipal. ^ 

Taddy upon (hewing caufe, contended that ^as 
reafonable in this cafe, that the bail fliould bej. re- 
quired to enter into a recognizance to fatisfy the con- 
demnation money abfolutely and not in the alternative, 
on account of the delay which had been caufed by the 
defendant, and becaufp this was an application to reverfe 
the outlawry upon motion* He faid there was not any 
cafe in which the Court upon motion had granted the ap- 
plication in the form now prayed, and he cited Matthetvs 
V. Gibfon (a). The diftintlion is between reverfal upon 
motion and writ of error. - All the cafes on this fubjedf, 
with the exception of'bne’in Salkeld (b), are coIle<Sled in 
Havelock v. Geddes (c), where ^indeed the court allowed 
the defendant to put in bail in the alternative ; but that 
was upon error brought, and Lord Elknborough C. J. in 
delivering the judgment took the diftindlion, faying. 
If a party afk of the Court to interfere by motion. 


1813. 


Monday^ 

May 17. 

The coint ufon 
mcticn i cvc« fed 
tlie outlawry 
of the defen- 
dant in a civil 
fate upon his 
putting in bail 
in the alterna- 
tive, to fatisfy 
the condemna- 
tion money, or 
render the prin- 
cipal, and pay- 
ing all cofts, in- 
cluding cofts, if 
any, in the 
Court of Ex- 
chequer, witli- 
out requiring 
the recogniz- 
ance of bail to 
be for the pay. 
ment of the 

condemnation 
money abfo- 
lutely. 


(«) 8 Eafi, 517. (i) Si I k. 4^6. Symmons v, Btngee. (c) xx Eaji y6%z. 
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where he has no right to their interference> but onljr 
upon error brought^ they may in that cafe impofe upon 
him what terms they think juft.*’ 


Marryat^ contra^ infifted that there had not been any 
real delay; for if the plaintiffs had recovered judgment in 
the ufual courfe> and taken the defendant’s goods in exe- 
cution^ the aillgnees would have been entitled to recover 
them back^ becaufe the a^J: of bankruptcy muft have 
been committed previoufly to the defendant’s leaving the 
kingdom^ and therefore before the plaintiffs’ a£lion. It 
is a miftake to fuppofe that the Court has not enter- 
tained applications of this kind upon motion ; the old 
mode certainly was by bringing writ of error and ap- 
pearing in perfon^ but that is difpenfed with by the 
ftat. 4 and 5 W , and M. c» i8.> which was paffed for the 

more eafy reverfal of outlawries. 

\ 


Lord Ellenborough C. J. It appears to us, that 
the Court, upon motion, may exercife their difcretion, 
as to what terms they will jmpofe upon the party. 
Whether the defendant had remained in JEngland or gone 
abroad, he would have been equally a bankrupt. It is 
rcafonable, however, that the plaintiffs fliould be put in 
ftatu quo ; we think, therefore^ that upon payment of all 
cofts, including any which may have been incurred in 
the Court of Exchequer, this nile fiiould be made 

it Abfolute. 
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The Kino againfl The Jultices of Devon. 


JMEmdayt 
JhToy 17 . 


A Rule was obtained laft tetm fof a mandamus to the 
^ juftices of Devon f to receive an appeal made againft 
a diftrefs for non-payment of a fum of money affeffed 
under the highway aa. The material fads in fupport of 
the rule were thefe ; that the party alTefled having refufed 
to pay fuch aflellment) a warrant of diftrefs was figned and 
granted by two juftices on the 4th of Decetnhef‘i'w\i\c^ was 
executed upon his goods on the 1 2th, the party thereupon 
gave notice of appeal within ftx days after the I2th of 
December, * At the feflions it was objeaed that the no- 
tice of appeal ought to have been within fix days after 
the date of the warrant and not the execution of it, and 
the feflions being of that opinion difmiflcd the appeal. 


The notice of 
appeal required 
by 13 C.j. 
c, 78. /80. 
againltadiflrels 
for non-pay- 
ment of a high- 
way rate, may- 
be within Hx 
days after the 
levy, and need 
not be within 
lixdays'after the 
granting the 
warrant of dif* 
trel's. The no- 
tice of appeal 
need not di& 
ciofe the 
grounds upon 
which the ap- 
pellant objedts 
to the regub- 
rity of the dif^ 
trefs 


Harris now contended that the juftices at feflions had 
done right, inafmuch as the not*ce to be given by the 
13 G. 3. / 80. within fix days after the caufe of 

complaint arofc, muft be intended of the fix days fubfe- 
quent to the date of the warrant which was the real caufe 
of complaint, and notof the levy which was only confequent 
upon it : the warrant was the judicial aft againft which the 
appeal lies. He likewife took an objeftion to the form of 
the notice, that it merely ftated that a diftrefs was made 
without difclofmg the grounds upon which it was to be 
contended that the diftrefs was irregular ; and he com- 
pared it to the cafe of notice of appeal againft poor-rates, 
where it is neceffary to ftate the grounds of appeah 


Lord 
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The King 
againft 
the Jurticcs 
of D»vok. 


Lord Ellenborouc5h C. J. Suppofe notice of a^lion 
againft a magiftrate for taking goods, would it not be 
fufficient to ftate that he had taken the goods under a 
warrant, and that the party intended to bring an a£tion 
thereupon ? The onus lies on the other fide to Ihew the 
legality of the diftrefs; the party aggrieved need not enter 
into a fpecial argument in his notice : if he point out the 
matter of the appeal, it will be fufficient without afiign- 
ing fpecial caufes on which, perhaps, he might be turned 
round. Then as to the time, the party appealing was 
within fix days after he was affually damnified. It is 
not neceflary he fhould appeal on the warrant 5 for non 
liquet that it will be proceeded upon. 

Per Curiantf Rule abfolute. 


Gijferd was in fupport of the rule. 


Tue/dayi 

May 


WiGHTMAN againfi Townroe, Dickons, Thomas 
and James Watson and Aram. 


ceafed partner 
Continued his 
tharc of the 
partnerfliip- 
property in 
trade for the 
benefit of his 


Where the ex- A SSUMPSIT againft the Defendants, for not pro- 

viding money for the payment of a bill of ex- 
change, drawn by the plaintiff, at the requeft and for 
the accommodation of the defendants, with the ufual 
money-counts.' At the trial before Bay/ey J. at the 
infant daughter; Bent affizes i8i2, for the county of Nottingham^ the 

Held that they , ..•-><; ........ 

were liable upon plaintiff recovered a verdict for 135I., fubjeCt to the 
the'accornm<>!*'^ Opinion of the Court upon the following cafe : 

^ rtuerftip^* In 1 804 the defendants Townroe and Dickons entered into 

«nd paid in dif- partnetfliip with W. Watfon in the trade of maltfters. In 
partneiijiip the following year IF. IFi0//&/idiedi leaving an infant dauch- 

debt ; although , ® ° 

their names were not added to the firm, but the trade was carried on by the other part- 
ners under the fame firm as before, and the executors when they divided the profits and lofs 
of the trade, carried the ftm* to the account of the infant, and took no part of the profits 
iheviiclTts. 

ter; 
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ter ; and by his will appointed the three other defendants 1 3 1 3* 

his executors, who after his death continued his Chare of ' T 

• ^ ^ WlOHTMAN 

the property in the trade for the hentfit of his infant agMnft 
daughter. The trade was thenceforth carried on by the 
defendants Townroe and Dickons with the other defen- 
dants, the execdtors, for feveral years, but under the 
fame firm of Townroe and Co. as before JV. Watford s death \ 
bills were drawn and accepted, and large quantities of 
barley bought in the courfeof the trade, which were manu- 
factured into malt for fale, and every other ad): was done 
which was neceflary to carry on the trade of malt- 
fters. In making up the accounts, the executors divided 
the profit and lofs of the bufinefs with the other partners 
Townroe and Dickonsy carrying on the bufinefs folcly for 
the benefit of the daughter of JV. JVatfony charging her 
in their account as executors with the lofs, giving her 
credit for the profits of the trade, and taking no part 
of the profits to their own ufe. The bufinefs was managed 
by Townroey and it did not appear that the executors 
ever interfered except in fettling the accounts. The bill 
of exchange Hated in the declaration was drawn by 
the plaintiff in favour of Townroe and Co., at the 
requeH of Townroey and for the ufe of the firm of 
Townroe and Co., [upon an undertaking which they did not 
fulfil, to provide money for it when it fiiould become due.. 

It was afterwards in^orfed by Townroe in the name of 
the firm of Townroe and Co., and was paid away in dif- 
charge of a debt of the firm. The queftion for the opinion 
of the Court is whether T* and JVatfony and Aranty 
by taking a (hare of the profits as executors or truHees for 
the infanff, did or did not become perfonally liable as 
partners in the trade. If the Court (hall be of opinion 

F f 3 iitr 
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Townxox. 


in the affirmative, the verdi£k to (land % other wife a 
nonfuit to be entered. 

I 

Copley for the plaintiff contended, that the executors 
were perfonally liable as partners. He obfervcd upon 
the fadks that ihey were executors and truilees appointed 
by the will of the teftator, and in them therefore the 
legal title to the perfonalty veiled ; and they continued it 
in the trade, and received their proportion of the profits, 
and were accountable for the Ioffes ; confequently they 
anfwcred to the character of partners in every refpefl 5 
and the fubfequent difpofition of the profits in favour of 
the infant could not vary their liability. A court of law 
cannot regard truftsj and therefore whether they took 
the profits for the benefit of themfelves or that of the 
infant, their liability at law was the fame. This 
fully appears from the cafe Ex parte Garland {a)f which 
although in its decifion not precifely the fame, in its 
language is decifive. There the teftator, who was a 
miller, dire6led that his trade ihould be carried on by 
his widow, whom he appointed one of his executors, 
and that a certain fum ihould be paid her out of his 
perfonal eftate for that purpofe : And the widow (exe- 
cutrix) having become bankrupt, the queftion was 
whether the general affets beyond the fund embarked in 
the trade were liable \ and it was holden, that they were 
not ; but upon the liability of an executor who enters 
into trade, the . language of the Lord Chancellor 
is extremely ftrong. He fays, ** the cafe of an executor 
<< is very hard. He becomes liable, as perfonally re- 
“ fponfible, to the extent of all his own property,, and alfq 


(«) xo IXO. 


« in 
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ivL his perfon, and may be proceeded againft as a bank- 
** rupt, although he be but a truftce.” And although 
it may be faid in that cafe the executrix carried on 
trade in her own name, which is not the cafe of thefe 
executors; ilUl an executor may become liable as a 
partner in trade by embarking his property, and (haring 
in the profits and Ioffes of fuch trade, as well as 
by making himfelf oflenHbly a partner. And it will be 
found that the language of the Lord Chancellor was 
general, and not confined to the refponfibility alone of 
an executor, which arifes ftom his holding himfelf out 
to the world as a partner. So in Barker v. Parker {«), 
Lord Mamfield faid, “ executors eo nomine do not 
ufually carry on trade : if they do fo, they run great 
riik; and without the protedfion of the Court of 
Chancery they would a^t very ,unwifely in carrying 
it on.” Now this rifk can only mean their being per- 
fonally liable. Confidered in a court of law, the 
benefit of the trade muff be taken to refult to the 
executor; although it may be reaped ultimately by 
the ceftui que trufl, through the medium of a court of 
equity. 

Reader i contra. There are only two ways by which 
a perfon can be made liable as a partner ; firft, by bene- 
ficially participating in the profits, in which qafe, it muft 
be admitted, he will be liable, although he does not ap- 
pear to the world as a partner. Secondly, by holding 
himfelf out to the world as a partner, and then he will 
be liable, although he does not (hare in the profits. 
The do£lrine laid down in Ex parte Garland^ and Barker 
V. Parker i carries the liability of executors no farther : 
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in the former the bufinefs was condu£ted by the exe^- 
cutrix in her own name, and fhe was known to the 
world as the trader. No doubt, if an executor will enter 
into fuch a fituation, he will be liable, although trading 
with the funds of the teftator, and although he referve 
no profits to his own ufe. Pn the other hand, a dor- 
mant partner, who fliares the profits, is liable. But 
here the executors never traded in their own names, for 
the trade was continued under- the fame firm as before 
and never became beneficially interefted in a fhare of the 

profits ; nor did they interfere in any way, except by ac- 
counting for what was due to the infant. If this then can 
be confidered as amounting to a partnerfhip, every execu- 
tor, who permits the fund of his teftator to remain in 
the trade, will become a partner. As to the legal title 
to the property being in the executors, that will not 
make them partners. Suppofe one of feveral partners 
becomes bankrupt, the legal property in his fhare pafles 
to his affignees y but can it be contended that thereby 
they would become partners with the folvent mem- 
bers of the firm ? If not, neither will thefe exe- 
cutors. If it were otherwife, great inconvenience would 
follow. 

Lord Ellenborough'C. J. The fund fubfifting at 
the death of the teftator, under a due admiiiiftration of 
the will, fhould have been difpofed of by the executors, 
and converted into money, and diftributed as aifets. 
Inftead of that, it is embarked de novo in the trade in 
the puTchafe of other barley, and a variety of other con- 
trafts, to which the infant is not privy, nor bound by 
them, but may renounce when (he comes of age, as 

damnofa 
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damnofa haereditas. If then the infant has fuch an op- 
tion^ who but the executors can be liable ? 

Grose J. The difficulty is if the executors are not 
liable^ to fay who is. 

Le Blanc J. The fallacy lies in the argument, that 
the executors are not concerned in the profit and lofs. 
It is true they do not receive any thing for themfelves, 
but carry their receipts to the account of the infant j but 
fuppofing this trade had proved a lofing concern, the 
infant would not have been liable, for the executors 
could not bind her. In an indi£l:ment for larceny, the 
property muft have been laid in the executors : fo, if an 
action had been brought for it, it muft have been in their 
names. It feems to me that the executors, by embark- 
ing the property in trade in the firft inftance, contra£ied 
a refponfibility in a court of law, which their fubfequent 
application of the profits to purpofes not of perfonal be- 
nefit, cannot afterwards vary. 

Bayley J. The executors in this cafe are mere volun- 
teers. At law they became the legal proprietors in 
refpeft of every thing belonging to the trade ; and con- 
fequently are liable to the legal debts. 

Judgment for PlaintifiT. 
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Gladstone and Another a ^ ai ^ Clay, 

Jtfajr i8th. 

mere a policy a£kion Upon a policy of aifurance on 

was^r^ds goodsy on board the Blanchard^ at and from 
Pernambuco to Maranham^ and at and from thence to 

iJomThence* to Li^etpool^ beginning the adventure upon the faid goods 

ifvejyoo/, be- loading thereof^ on board the faid ihip, whtre^ 

finning the ad- . • . . ^ 

venture on the fitvety &c., with liberty for the faid (hip to touch at 
foods from the 

loading thereof, any ports whatfoever and wherefoever^ 8 cc,y and 1>y a 
Sip memorandum Ihdorfed on the policy, the infurance 

th« it would was declared to be on goods or fpecie, both or either, 
cover goods valuing cotton at lol. per bale, and the milrea as 

previoufly •, r* 

loaded at Zit/er- converted at Pernambuco Tit ^ or 6s* 3d. each* At 
the trial before Bay/^ J. at the London fittings in laft 
unloaded there, ® verdi£t was found for the plaintiffs, fub- 

/iiftahied r**^*** je£t to the opinion of this court on the following cafe : 

The plaintiffs, who were owners of the fhip 
Blanchardy in the beginning of the year 18 zi loaded 
her at Liverpool with Briti/h manufactured goods to the 
amount of 5000I. for Pernambuco. By the bills of 
lading, the whole of the faid goods were to be de^ 
livered there, and the inflrudtions to the plaintiffs* 
agents were to fell the whole at Pernambucoy and 
to fend the veffel back from thence to London. The 
Ihip failed from Liverpool upon this voyage on the 24th 
of January 1811, and arrived at Pernambuco on the 15th 
of March following. She remained there for the 
purpofe of difpofing of the outward cargo about five 
weeks, during which time the whole was difpofed of 
and landed, except twenty-fix cafes of manufadured 
joods, of which the agents, for the plaintiffs being un. 

able 


partial lofs by 
vfreck in the 
voyage from 
J*. toM 
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able to dlfpofe at. Pernambuco^ or to obtain frdght 
there for London^ refolved to fend the ihip with the 
twenty-fix cafes of goods to be difpofed of at Maranham s 
and that ihe ihould proceed from thence to Liverpool. 
The faid agents put on board at Pernambuco on account 
of the plaintifiS) a conliderable quantity of fpecie» 
fuftic> and other goods^ to be carried to Maranhamy and 
from thence to Liverpool s and the twenty-fix cafes of the 
outward cargo were never unloaded at Pemambucoy but 
remained conftantly on board the (hip until the lofs. 
On the 28th of April ihe failed from Pernambuco 

V: 

for Maranhamy and on the fourth of Ma'py while pro- 
ceeding for that port, was totally wrecked •y whereby all 
the goods on board* fuftained a partial damage. The 
plaintiffs have been paid the lots upon the goods (hipped 
at Pernambucoy and a fuflicient fum as a return of pre- 
mium for fhort interell, if the policy did not attach 
upon the twenty-fix cafes of the outward cargo. 


181^: 

Claost^ms 

Caay. 


The a£l:ion was brought for the lofs fuftained upon the 
twenty-fix cafes of the outward cargo, the amount of 
which was agreed to be fettled out of court, if the 
plaintiffs were entitled to recover. The queftion for 
the opinion of the Court is, whether the policy of 
affurance on the homeward voyage attached upon the 
faid twenty-fix cafes of outward cargo fo loaded 
at Liverpool. If the Court (hould be of opinion that it 
did attach, the verdidl: is to ftand for fuch fum as (hall 

be adjufted out of court, if not a nonfuit is to be 

/ 

entered. 


Campbell for the defendant was called upon by the 
Court, who contended, that notwithftanding the ad- 
venture 
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venture was to commence from the loading of thff 
goods wherefoever, ftill it could not be confidered within 
the meaning of the policy, that any part of the out- 
ward cargo fliould be protefled by it. The under- 
writer at the time of his fubfcription, could not have, 
contemplated that on a voyage from Pernambuco to 
Liverpool^ goods loaded at Liverpool were to be the 
fubje£t of his infurance. Neither could the aflured 
have forfeen that a part of the outward cargo would 
remain unfold, fo as to render fuch an infurance necef- 
fary. That the parties looked to a cargo which Ihould 
be loaded at Pernambuco is apparent from the valuation 
being only upon cotton and milreas as computed at that 
place, and not upon any of the cafes of goods which 
compofed the outward cargo. He cited Hodgson r» 
Richardfon (a), and Spitta Vv Woodman [b)t as a ftrongcr 
cafe in favour of the aifured than the prefent ; becaufe 
there the underwriter, at the time of his fubferibing the 
policy, was aware that the goods were in a loaded ftate 
at an anterior port ; and yet upon a policy beginning the 
adventure from the loading of the goods, it was held 7t 
good objedlion that they were not loaded at the port 
from which the voyage was to commence. With refpe£l; 
to the word wherefoever in this policy, it mud be con- 
ftrued like the words “ any port whatfoever,” which are 
confined to ports within the limits of the voyage : It 
only means wherefoever in the courfe of the voyage in- 
fured the goods may be loaded. It was ufed for the 
purpofe of covering any goods which might be loaded 
either at Maranham or on the coaft of Brazil, If it is 
to be extended farther, it may be afked when did the 


(«) 1 JBJaci. 463. 


(h) % Taunt, 416. 


policy 
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Jjolicy attach upon thefe goods ? Surely not at the mo- 

ment of the {hip’s arrival at Pernambuco^ for the goods Gi.Ai>troMt 

were defigned for the market at that place. The an- 

derWriter could not be liable whilft it remained uncer. 

tain whether the goods would*he difpofed of, or would 

form a part of the homeward freight. And fuppoling he 

would be liable when that was determined, ftill, un- 

lefs it was' (hewn that at that time the goods were 

in good fafety at Pernambuco^ the underwriter might 

be made liable for anterior damage. He then referred 

to Parlin v. Tunno (fi), Horneyer v. LuJ/iington (^), Lang- 

horn V. Hardy^ Same v. Cologhan^ C. P., in which laH 

cafes Spitta v. Woodman was recognized *, and urged that 

it would be overruling all thofe cafes to decide in favour 

of the plaintiff. 


Lord Ellenborovgh C. J. In this cafe the affured 
have induftrioufly laboured to withdraw thcmfelves from 
the poffibility of any cavil arifing out of the conftru£lion 
or mifeonftruaion of former cafes. Being refolved to 
cover their intereft whether the goods fhould be loaded 
on board at Pernambuco^ or whether the unexhaufted 
refidue of the outward cargo fhould happen to form a 
part of that which fhould become deflined for the home- 
ward voyage, they very rationally, with reference to the 
late decifions, introduced the word « wherefoeyer.” 
We well know that in adventures of this kind to the 
coaft of South America, it has frequently happened that 
a portion of the outward cargo remains undifpofed of 
at the deftined market, and the fhip is obliged to return 
home with the fame goods. No doubt this infurance 
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looked 
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1813. looked to a cafe of that fort» and was meant to protedl 

— ^ it. It is therefore provided that wherefoever the load- 

^*»fS*”* • place the policy is to attach ; the word where- 

Ct.Ar. foever’* being) as to the place of loading the goodS) a 
wor4 of the largeft exterft ; but not enlarging the extent 
of the damage) for which the underwriter is to be liable) 


wluch ftill muft be confined to damage accruing within 
the limits marked out by the policy) viz. from PefTuim^ 
buco to LiverpooL It has been afked at what time the 
rilk attached upon thefe goods : to which it may be an- 


fwered) either from their arrival at Pernamhucoy or at all 


events from the time when they were deftined for the 
homeward voyage. It certainly throws fome difficulties 
in the way of this conftrudlion) and that affords the 
only ground of argument) that it may poffibly aid in 
covering a damage which happened to the goods before 
the commencement of the rifk. But when we confider 


that the afiured is bound to prove that the lofs happened 
within the limits of the voyage infured) that difficulty is 
in a great meafure removed. Here the damage is dated 
to have arifen from wreck between Pernambuco and Ma» 


ranham. Under thefe circumftanceS) unlefs we are to 


pronounce that it is not competent to the parties to a 
policy) by the introduction of words of the moil general 
and comprehenfive meaning) to proteCt an interefl: on 
goods without reference to any paftacular limits within 
which they are to be loaded^ £0 that at whatfoever place 
they may be loaded) if the damage arife within the 
voyage infured) the underwriter ihall be liable; I 
cannot conceive any words more effectual for attaining 
that object than the words hero ufed* 


12 


Grose 
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Grose J. It is impolfible to recQUiei£t what was de- 
cided in the former cafes^ and not percfive with what 
view the word ** wherefoevef*’ was introduced into this 
policy* 

Le Blanc J* If the confequences announced in ar- 
gument, namely, the overruling all former cafes upon the 
fubjed, were likely to follow from this decifion, I think 
the Court would paufe before they proceeded to fuch 
a length; but none of the cafes, from Robert/on v* 
French {a) down to Longhorn y^.Hardy^ contain words 
ilmilar to the prefent. Therefore this decifion will not 
aife£l: other contracts framed in different terms* The 
words in former cafes were either beginning the adven- 
ture from the loading on board the (hip, or from the 
loading at the place where the riik was to commence, 
or from the loading as aforefaid, which are words of 
reference ; but I am not aware that the Court has been 
called upon to decide a cafe where the words were the 
fame as or equivalent to the prefent. The words here 
are from the loading on board wherefoever.. The only 
queftion is whether the Court will give effect to the 
word ** wherefoever,” by conftruing it any place what- 
foever, or will reftrain it to Pernambuco^ and fuch places 
as the fhip nught touch, at in her voyage from Pernam- 
buco. It is ftated that the damage arofe, not at Pernam- 
bucof but in the courfe of the voyage from that place; 
therefore it becomes unnecefiary to fix upon the precife 
point of time when the policy atuched : it will be .time 
enough to determine that, when the quelUon arifes. 
Then the word wherefoever feems clearly to have been 

intended 
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intended to take it out of the former cafes, where the 
policy was either left in blank, or filled up with a place. 
The underwriter, when he read the policy, cannot be 
fuppofed to haiPe read the word wherefoever as it is 
ufed with reference to the loading of the goods, in the 
fame fenfe which it bears when applied to the liberty 
to touch at any ports. It therefore feems to me that 
the Court is bound to give it the moft extenfive figni- 
fication, fo as to meet the intention of the parties. 


Baylst J. The objeft of the infurance was to cover 
the goods in the courfe of the voyage infured. It makes 
little difference to the underwriter whether the goods are 
loaded on board in the courfe of the voyage, or whether 
the outward cargo is converted into a part of the homeward 
cargo. In the former cafes, the Court was tied down 
by the exprefs words of the policy, contrary to the in- 
, tention of the parties ; for, in fome of them', the undcr^ 
writers knew perfe^ly well that it was the obje«9: of the 

f 

affured to load the goods before the commencement of 
the rilk. Here, it being probable that a portion of the 
outward cargo might be returned on hand, a very exten- 
five word was therefore introduced. Wherefoever may 
mean either wherefoever in the courfe of the voyage, or 
in a larger fenfe, wherefoever, without confining it to 
the voyage. Tf it may have both fenfes, why may it 
not have the larger ? more efpecially, if fiich appears to 
have been the intention of the parties. As to the 
queftibn when the policy attached, it is not necefiary to 
determine the exaf^ point of time, whether it was when 
the affured refolved not to unload any more of the 
goods, but to fend the remainder on to Maranham 5 but 
I ihould fay that it clearly attached when the fhip left 

Pernam- 
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Pernan^uco* The queftion, when the aiTurcd changed 
the outward into a homeward cargo, j^ould be for a 
jury ; and when they were fatisfied that it conftituted a 
part of the homeward cargo, then the policy would 
attach. It is faid that then the underwriters might be 
liable for antecedent damai'c ; but I think not. The 
aOurcd is bound to prove that the damage occurred 
during the voyage covered by the policy : if that was 
left in doubt, he would not be entitled to recover. He 
can only recover in rcfpetSl: of fuch part of the cargo as 
was found at the rime when tlie policy attached. As 
to tliat the onus is on the allured. 

J udgment for Plaintiff’. («) 

Scarlett was for the Plaintiff. 

{a) See 140, Bell v. 


D0E5 on the Demife of Emmett, agabift Thorn. 


JTJECTMENT for lands in the parifli of EaUng'm. the 
county of Middlefex, Demife laid 0 . 6 ^ April 1811. 


At the trial before Lord Ellenhorsugh C. J. at the 
'Middlefex fittings after Michaelmas term 1812, a verdi^ 
was found for the plaintiff, fubjedf to the opinion of the 
Court upon the following cafe 


On the 26th November 1 805 the leffor of the plaintiff 
being poffeffed of the premifes in queffion, under fi leafe 
granted to him for a term of 14 years of ^hich feveral 
were then unexpired, and being alfo indebted to one 
Bullen in a fum of money, the payment of which was 
VoL, I. G g fecur^d 


1813^1 


G1.AD8TONB 
. agaiitfl 
Clay, 


May iSJlh. 

If the Sheriff 
fell a term 
un<1er a writ of 
'fi fa. which is 
afterwards (et 
afide for irregu- 
iarltyand the 
produce of the 
lale direAed to 
be returned to 
the termor, the 
termor cannot 
mainiaiii eje£l- 
menc to recover 
his term againd 
th." vendee un- 
der the llierifF. 
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fecurcd to B, by a warrant of attorney, B. (igned 
judgment thereon, and iflued a fieri facias directed to the 
•flicriifof to levy 3205/. on his (the leflbr of 

the plaintiff's ) effe<Sis. The Iheriff accordingly took the 
faid leafe*and fold it under the execution to the defcn» 
dant for 500/., and afterwards afligned it to him and de- 
livered pofleSon 5 and the defendant continued in pof- 
fellion at the time of bringing this ejectment. Soon 
after the fale, it being difeovered that the execution was 
irregular, a rule was obtained and made abfolute in this 
court in Trinity term 1806, directing that the writ of 
fieri facias and the levy under it (liould be fet afide for 
irregularity with cofts *, and that the money levied and 
in the hands of the (heriff ihould be returned to the leflbr 
of the plaintiff ; . except as to the amount of a debt to be 
paid by him to the plaintiff in another action, then pend- 
ing againfl him. 

The queftion for the opinion of the Court is, whether 
the plaintiff is entitled to recover. If the Court fhould 
be of this opinion, the verdict is to fland; if not, anon- 
fuit is to be entered. 

Mfpinajfe for the plaintiff, contended that the autho- 
rity of the Iheriff which was derived from the writ of fieri 
facias was vacated as foon as the writ*^ was fet afide, for 
by fetting it a fide, it is as if the writ had never been, and 
confequcntly the fale under it became void; and he re- 
ferred to Turner v. FeigatCy (a) where the plaintiff was 
permitted to recover in trefpafs againfl: the defendant for 
taking his goods upon an execution which was afterwards 
let afide for irregularity, 

(«) T . 73. 


Lord 



XN THE Fifty-third Year of GEORGE III. 


Lord Ellenborough C. J. Is the leflbr of the plain- 
tiff entitled to hold the money paid as the price of his 
•term, and to recover the term alfo,? In the very c^e 
cited, the plaintiff afterwards brought fcire facias to have 
reltitution of his goods taken under the execution, for 
which he had already recovered damages : but the Court 
fuperfeded it, as being a very unreafpnable thing that he 
ihould have double fatisfa^lion. Here the judgment was 
not fet afide ; therefore a frefh execution might have 
been fued out on the very fame day. The term was 
legally fold, for the IherifF had authority to levy the 
money, and the property paffed by the fale. 


4?7 



Doe 

agaittft 

Thorn. 


Bayley J. The leffor pf the plaintiff agreed by the rule 
to take the money ; it was his own fault therefore if he 
did not. In the cafe cited trefpafs could not have been 
maintained againfl the fheridv 

Per Curtamy Judgment of Nonfuit. 

/ 

Gurney for the defendant, mentioned feveral authorities 
{b) to fhew that a party fhall not be reftored to his tenR 
again after a fale by the fheriff under vl fieri fmas, 

{b) Dyer 363. fl. 24. 5 Ref. 90, b. Z Ref. 96, b. 143. But It feemt 
otherwife if the tefm be extended upon elegit, or forfeited on out- 
lawry and fold, and the judgment or outlawry he rexerW, Cre, 
yac- 246. Crt. Eliz. %7%. 
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Dfvife to the 
tJiree fintrs of 
the tertator for 
and during their 
joint natural 
lives, and the 
natural life of 
the Airvivor, 

/aie as Unants 
in common and 
not as joint te- 
nants; Re- 
mainder to 
truftees doling 
the refpeftive 
lives of the 
fifters and the 
life of the fur- 
vivor, to pre- 
ferve contin- 
gent remain- 
ders ; and from 
and after their 
refpe^livc de- 
ceafes and the 
deceafe of the 
furvivor re- 
mainder over : 
Held chat the 
lifters either ■ 
took the eftate 
as jointenants 
to be regulated 
in its enjoyment 
as a tenancy 
in common ; or 
as tenants in 
common with 
benefit of fur- 
vivorlhip. 


Doe, on the Demife of Sarah Borweli., againjt 

AB£Y* 

TT'jECTMENT for certain freehold lands in the parifh 
of Grajby in the county of Lincoln. A verdi£l: was 
found for the plaintiff before Gro/e at the laft affizes 
for the faid county, fubjetSl: to the opinion of the Court 
upon the following cafe : 

William Bornvell hcing feized in fee of the premifes 
in queftion by his will dated tlie 6th of April 1777, 
after devifing all his mcifuages, cottages, lands, tene- 
ments, and hereditaments, &c. to his wife for and during 
her widowhood," or until fuch child as he fhould happen 
to have by her fhould attain 21, remainder to truftecs 
during the continuance of fuch eftate to preferve con- 
tingent remainders, remainder to the ufe of all and 
every his fons and daughters on the body of his faid 
wife, begotten or to be begotten, and the heirs of the 
body of fuch fons and daughters feverally and refpec- 
tively as tenants in common and not as joint tenants ; 
and in cafe any of fuch fons or daughters fhould happen 
to die without ilTue, the fhare of him, her or them, fo 
dying without ifTuCe, to the ufe of the furvivors or fur- 
vivor, and of the heirs of his, her, or their bodies as 
tenants in common and not as joint tenants ; and for de- 
fault of fuch iflue he devifed thus ; I give and devife all 
« my faid mefiuages, cottages, lands, tenements, and be- 
« reditaments unto my three fifters Elizabeth Richardfon^ 
Mary Whitehead^ and Sarah Borwell^ for and during 
** their joint natural lives and the natural life of the furvivor 
f them^ to take as tenants in common and not as joint 

• ** tenants. 
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tenants* And from and after the determination of their 
refpeRive eftates, then to my faid truftees and their heirs 
during the refpeclive lives of my faid three fifers and thf 
life of the furvivor of them^ upon truft, by the ways and 
<< means aforefaid,to preferve the contingent eftates herein* 
after limited from being defeated or deftroyedj and from 
and after the rfpeSlive deceafes of my faid tlrree fifers and 
the deceafe of the furvivor of them^ then as to one undivided 
third part of the faid premifes to the ufe of my nephew 
and niece, John and Mary Richardfon^ fon and daughter 
of my fifter E, Richardfotiy refpeftively for and during 
their refpedlive lives as tenants in common and not as 
“ joint-tenants remainder to truftees to preferve contin- 
gent remainders ; remainder after the refpeftive deceafes 
of the teftator's faid nephew and niece, to the ufe of the 
children of the faid nephew and niece in tail genera], with 
remainders over. And as to another undivided third part 
from and after the deceafes of his faid three lifters and tjbe 
furvivor of them, to the ufe of the children of M* Whiter 
head in tail general, with other remainders over.. And as 
to the remaining undivided third part from and after tjie 
refpe^ive deceafes of his faid diuree lifters and the furvivor 
of them, to the ufe of the children of 5 . Borwelly with 
other remainders over. The will alfo contained a bequeft 
of perfonal prc^erty to the three fillers in the follo\ying 
terms : “ I give and bequeath to my faid three lifters. the 
«« fum of 20/. a-piece, to be paid to them refpedlively by 
my executrix hereinafter named, within 12 calendar 
months next after my deceafe. And my will is, that in 
cafe any of my iaid three lifters ftiall happen to die 
M before her or their legacy or legacies (hall become payable 
as aforefaid, that then the legacy or fum of money 
hereby intended for her or them on her or their fo dying, 

G g 3 « (whether 
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<* (whether the fame be originally given, or {hall afterwarch 
“ come to her or them by furvivorfhip, in purfuance 
hereof,) {hall go to and be equally divided among the 
furvivors of them if more than one ; but if but one to 
<< fuch furvivor only.” — The teftator appointed his 
<vid0Vv folc executrix of his will. Af. Whitehead died 
withdut iflue in 1778, in tlie lifetime of the teftator. 
The teftator died feized on the 20th of June 1783, 
without iiTue, and without altering or revoking his will ; 
upon whofe death his widow entered, and continued to 
hold the premifes until her fecond marriage in 1 790 ; 
when the leflbr of the plaintiff and E, Kichardfon^ the 
two furvivihg lifters of the teftator took pofleflion and 
demifed the premifes to the defendant, who paid rent 
to them in moieties. jB. Richardfon died fome years ago, 
and after her death, the defendant married her daughter 
Af. Richardfon mentioned in the will, and has continued 
to pay rent for a moiety of the premifes to the lelTor 
of the plaintiff* J, Richardfon the teftator’s nephew, alfo 
mentioned in the will, died without iflue in his mother’s 
lifetime. The defendant was in pofTeflion of the pres* 
mifes when the ejectment was brought, but had been 
regularly ferved with a notice to quit by the lelfor of 
the plaintiff ; at the expiration of which notice the pof- 
feflion of the whole of the ptemifes waff' demanded and 
refufed. The defendant entered into the common con- 
fent rule to defend without confefhng oufter, unlefs an 
actual oufter of the lelfor of the plaintiff fhould be 
proved ; and no a£]^ual oufter of the leflbr of the plaintiff 
was proved, except as above ftated. The queftion for 
the , opinion of the Court is, whether file plaintiff is en- 
titled to recover. 


Copley 
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Copley for the leflbr of the plaintiflF, 'who claimed the 
whole of the premifes as the foie furviving fitter, 
propofed to read the devife as if it had been to the 
three fitters, for and during their joint natural lives 
and the natural life of the furvivor, without the 
fubfequent words to take as tenants in common 
and not as joint tenants which being inconfiftent with 
the former part of the devife, and alfo repugnant to the 
general intent of the teftator, the Court will intend 
that tliey crept in by miftake; and, according to an etta- 
blittied rule of conftru£lion, reject them. The general 
intent was, that the limitation over fliould not take 
effect until after the death of the furvivor of the three 
fitters } which is apparent from the limitation to the 
truttees to fupport contingent remainders, not merely 
during the refpe^tive lives of the fitters, which would 
have been enough if he intended them to take as tenant! 
in common ; but during their refpe^live lives and the 
life of the furvivor. Again, the three parts are not to go 
over in fuccefiion as the lives of each of the fitters 
dropped ; but the whole is to go over in undivided third 
parts upon the death of the furvivor of them. And in 
jFurfe V. Weeks {a) it is laid down that in h will, although 
there be words which fiievv an intent to create a tenancy 
in common, yet if there be other words which ttiew a 
ftronger intent to create a jointenancy, fuch intjvpreta- 
tion (hall prevail. And in a former clauf? of this will 
where the teftator meant that his fons Ihouldtake as tenants 
in common, he has fo provided in unambiguous terms. 
Then the devife of the real eftate may be explained by 
that of the perfonal, where the teftator plainly creates a 
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(a) 2 HolL Abr, 90. pi, 5. 
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furvivorfliip amofigft the fillers and fuch a dirpofition 
of the perfonalty was much relied upon by Lord Hard- 
wicke in Hawes v. Hawes («), to explain a devife not 

very unlike the prefent, upon which he held that the 

« 

devifees took by furvivorfliip. And perhaps all the 
words of this will may be reconciled by giving the 
fillers the benefit of furvivorfliip, although they may take 
as tenants in common. 


« 7 . Balguyt contra. Although it may be admitted, that 
if there are inconfiftent and contradi£lory words in a 
will, the Court will rejedl fome of them 5 yet if a reafon- 
able conllruflion can be given to the whole, fuch con- 
llru£lion lhall rather prevail. The firft words by which 
it is given to them and the ‘ furvivor of them certainly 
import a jointenancy ; but the fubfequent words denote 
a plain intention, that they lhall take as tenants in 
common 5 and the word furvivor fliall not deftroy or 
control this plain intention. And fo it was adjudged in 
BUJfel v. Cranwell (^), upon a devife to two and their 
heirs, and the longer liver of tliem, equally to be divided i 
which is not fo expreflive of a tenancy in common as the 
prefent ^ and Ae fame was ruled in Stones v. Heartly (c). 
But it is faid that it may be a tenancy in common 
with benefit of furvivorfliip ; which is the fame argu- 
ment that was ufed and rejected by Lord Mansfield 
as too refined, in Rofi v, Hill{jd)s and the Court there 
confidered the word furvivor, as inferted to prevent a 
lapfe, and to mean futh as furvived the tellator. As to 
Hawes V. Hawesy the words were ** with benefit of fur- 


(tf) I mis, 166. 

(e) 3 Burr. 1886. cited in Bo/e v. ffill. 


{b) 3 Lev. 373. S. C. Salk. a»6. 

(</) 3 Burr. i88x. 
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“ vivorftiip,” which neceflarily iniplied (ttm¥Qrfhip 
among themfelves. Here are no fuch words; and if the 
eilate did not furvive upon the death of £• Ricbar^ott^ 
the defendant will be entitled to her moiety as fpecial 
occupant. ^Fhe claufe relating to the perfonalty (hews 
that the tefiator knew how to ufe apt words to create 
furvivorfhip where he fo intended. 


m 


1813, 

Doc 

ASS? 


Lord Ellenborough C. J. This is the cafe . of a 
teftator who has unfortunately fallen into the ufe of 
'technical expre (lions, which he did not fully compre- 
hend. It remains for us to fay, whether amidd this 
cloud pf obfeurity which he has thus raifed, we can 
colledt his meaning. 1 think the cardinal point, upon 
which we may rely in order to collcft his intention, 
turns upon the words preceding the limitation over and 
upon which it is given, which are thefe, ** from and 
“ after the refpe^tive deceafes of my faid three (iders, 
and the deceafe of the furvivor of them.” That is 
the time, and it is not before that time, when the 
remainder over is to take efiecd. Now, unlefs the 
Cders take by furvivorftiip, what is to become of the 
refpeftive portions of the edate in the interval ? The 
learned counfel has fuggeded, that the heir would 
take them as fpecial occupant 5 but it feems to me, that 
there is no occafion to refort to fuch an expedient ; 
for the whole will is made intelligible by condruing the 
words, to take as tenants in common, as rather regulating 
the mode of enjoyment, than as deferibing the precife edate 
which the (iders (hould take. The W'ords are, “ unto my 
three fiders for and during their joint natural lives and 
the natural life of the furvivor, to take as tenants in 
common, and not as joint tenants.” To take as tenants 
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ill common i5> corredily fpeaking, repugnant to taking 
with benefit of furvivorfliip ; but if thofe words are un~ 
' derftood to mean that they were to enjoy it as tenants 
in common^ which they might do with benefit of fur- 
vivorihip} then the only repugnancy feems to be in the 
words, and not as j6intenants» I would prefetve the 
words to take as tenants in common; the words tenants 
in common are of flexible meaning, and may be under- 
flood, that although they fhould take by furvivorthip as 
jointehants, yet the enjoyment was to be regulated 
amongfl them, as tenants in commpn. The pre- 
vailing intention of the teftator feems to have been that 
the eflate fliould not go over until the death of the 
furvivor. The words upon which I commented and 
relied in the outfet, clearly niahifeft fuch an intention. 


Grose J. I think the conftrmStion which my Lord 
has put on the will comes the neareft to the tefta- 
tor’s intention, 

Le Blanc J. The teftator having reftrained the 
limitation over until after the death of the fur- 
vivor,” makes the cafe fomewhat different from what 
it would have been, if the devife had been confined 
to the fifters themfelvcs. In the cafes cited for the 
defendant, there were no limitations over to help the con- 
ftruffion. The bequeft of the perfonalty is properly 
prayed in aid as a key to the meaning of the teftator, 
that he intended that the fillers (hould alfo take the 
real eftate in furvivorlhip. 

Bayley J. The fair conftrudlion is to treat it as a de- 
vife to the fifters as tenants in common with benefit of 

1 6 furvivor- 
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furvivorftlip, and thereby give effciSI to all the words'. 
A tenancy in common with benefit of furvivOrfliip is a 
cafe which may cxift, without being a jointenancy ; be- 
caufe furvivorlhip is not tlie only charafteriftic of a 
jointenancy. There is one view in which it miglit be 
important to the teftatbr to create a tenancy in common 
with furvivorlhip, and yet not a jointenancy. It might 
be important in this view, becaufe if it were a jointe- 
iiancy, one jointenant might by means of a leafe made 
during her life, convey to her leflee a title paramount 
to that of the futv Ivors. It might therefore be the object 
of the teftator to obviate fuch a confequence which would 
in effeff defeat his intention. 

Pollea to the Plaintiff. 


The King againfi Mathias Kerrison. 

jpRROR to reverfe a judgment on an indi^Inient, 
given by the juft ices at the quarter feflions for the 
county of Ncrfolky againft the defendant for not repair- 
ing a common bridge. The indictment ftatftl in the firft 
count, that a certain common and public bridge over a 
navigable cut, channel, canal, or watercourfo, in the parilh 
of 'Diichingham in the county of Norfolk, in a certain 
highway there was and yet is in groat decay, See. ^ and 
that the defendant, ky reafon of hh being iht owner and 
yproptietor of the navigation mentioned in a certain aft of 
parliament, made in the 22 d year of the reign of C/jr. 2. 
intituled an aft for makingnavigablo the rivers commonly 
called Brandon and Wavefieyf ought to repair and amend 
the faid common bridge, &c- The 2d count charged that 

% certain 
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a certain common and public bridge over a navigable 
cut, channel, canal, or watercourfe, in the parifli of Broom 
in the county of Norfolk, in a certain highway there was 
and yet is in great decay, &c. ; and that the defendant 
by reafon of hit being onvner and proprietor of the faid 
navigation ought to repair, &c. The laft count charged 
that there was and ftill is a certain highway &c., and alfo 
a certain common and public bridge in the faid highway 
over a certain canal, &c., and that the faid bridge was 
and yet is in great decay, &c.. ; and that the defendant by 
reafon of his being onvner and proprietor of a certain 
navigation in, through and along the faid canal, of right 
ought to repair, &c. Plea not guilty. The common 
errors were afligned. ^ 

Abbott in fupport of the writ of error, took feveral 
objedlions. To the firfl count, that the afl of parlia- 
ment being a private a«Si, (hould have been fet forth, 
as the Court could not ta}ce judicial notice of it. To 
the fecond count, which charged the defendant, by reafon 
of his being owner of the faid navigation^ that if the 
words faid navigation were to be taken as referring to 
the navigation in the firft count, it was open to the fame 
obje£l:ion as thd firft : if they referred to the navigable 
cut mentioned in the inducement to the fecond count, 
it came within the ^obJe£lion to the laft count. To 
the laft count he obje£led, that th^ allegation by reafon 
of being owner and proprietor of a certain navigation, 
does not amount to any legal obligation upon the 
defendant to repair. This will be apparent by reference 
to a few principles of law. By the common law, the 
county is chargeable with the reparation of public 
bridges, in the fame manner as the parifh is with that of 

6 public 
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public highways. An individual may become chargeable 
v/ith the repair of either, by reafon of the tenure of 
lands or tenements {a). In i Hawk, c. 76. f. 8. it is laid 
down « that a corporation aggregate may be bound by 
force of a general prefcription that it ought and hath 
nfed to repair, without lliewing that it has been ufed to 
do fo in refpedl of the tenure of certain lands or for 
any other conlideration ; but an individual cannot be 
charged with fucli a duty by a general prefcription from 
what his anceftors have done.” It is, however, added, 
“ that an indi£l;ment charging a tenant in fee limple with 
having ufed of right to repair fuch a way ratione ienitra 
is certain enough, without adding that his anceftors, or 
thofc whofe eftate he hath, have always fo done, for 
that is implied in fuch charge 5” and Rex v. Spiller {b) 
is to the fame effedJ. According to thefe authorities, 
therefore, it appears' that the words ratione tenura are 
equivalent to charging the individual in a que eftate ; it 
is a concife form, importing that he holds the land 
bn the fervice of repairing, and ' that the land was 
originally granted to him oft that condition. [Lord 
Ellenhotough C. J. afked if ownerfhip. was not alfo a 
compendious expreffion, comprifing the entire intereft in 
the foil as well as the tenure upon which it is hoIdcJri], 
Owner and proprietor import neither tenure nor fervice ; 
at the utmoft, they import only the entire intereft free 
of any condition, and not a grant of the land upon con- 
dition. The term ratione tenura is become a known 
t^rm of art ; which like other terms of art has its 
peculiar meaning; and in fome cafes they cannot he 
fupplied by any periphrafis ; as in an indi£kment for 
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murder malitid pracogitatd without murdravit would nof 
be fufficient ; and yet the killing with malice aforer 
thought is murder. Here it is enough to have fliewn 
that the fubftituted form is not equivalent. Under the 
allegation of ratione tenura^ evidence mull have been 
given to (hew that the land was holden by the fer- 
vice of repairing the bridge ; the prefent form would 
have been fatisfied by proof of the defendant being 

r 

owner of the navigation. 


contra. No cafe has determined that the words 
ratione tenuree are technictd expreffions Which cannot be 
difpenfed with, or fupplied by others of equivalent im> 
port» The queftion is whether thefe words are not equi- 
valent. Now owner and proprietor in refpe£t of a 
navigation, are the fame as tenant in fee in refpe£t of 
land \ they import a holding, and an entirety of intereft, 
as is admitted. The reft is matter of evidence which at 
the trial muft amount to evidence of prefcriptlon, as 
well upon this as ii|>on the allegation of ratione tenuree $ 
but it is not neceftary to allege the immemorial a^bs by 
which that is to be proved. This count might have con- 
cluded with the words ratione tenuree without requiring 
any additional proof ; but owner and proprietor were 
deemed more appropriate. That a proprietor of a navi 
gation, as fuch, may be chargeable with the repairs of a 
bridge, appears from |he cafes of Rex v. the Inhabitants 
of Kent (a) and Ren v. the Inhabitants of Lindfey (b) ; and 
upon error, if there be any cafe in which the defendant 

may be bound to repair, that will be fufticient to fuftain 
the indi^^ment. 
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Abbott in reply. If the property in’ this natigation be 
fuch as not to admit of the word tenure being applied to 
it> that is an argument to (hew that the defendant could 
not have been charged ratione tenura ; and unlefs he 
could have been fo charged, the obligation, being againft 
common right, will not be good. And it feems clear 
that the defendant mud be charged in the precife mode 
in which the obligation is cad upon him (a). 

Lord Ellrnborough C. J. Public convenience re»- 
quires that the ancient forms of alleging obligations and 
of pleading (liould be adhered., to, in order to charge an 
. individual with fuch a liability as the prefent ; and that no 
fanciful forms (liould be fubdituted in lieu of them j at 
lead, where any fubditution is attempted, the Court 
before they allow it, will look with anxiety to fee that 
it is of equivalent import. The allegation of ratione 
tenura itfclf, mud at fome period of time have been 
a novelty, by way of fubditute for a more definite 
form of pleading a preferiptive obligation. But it has 
now the fandiion of antiquity for being deemed 
equivalent. Looking tf.en at thefe pleadings, let us 
examine whether the words here ufed are of like im^. 
port with ratione tetiur^e. The allegation is, that 
defendant by reafon of his being owner and proprietor of a 
certain navigation, &c., of right ol ght to repair. Does 
that phrafe import any thing more, than that by reafon 
of being owner he is liable to repair; making that a 
confequence of law, which is not fo ? No fuch le|^l 
confequence follows from the owner(hip. , A perfon 
is not by law chargeable, merely as the owner of a 
navigation, to the reparation of a bridge. There mud 
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tSl}’ fome contrail or obligation annexed to the original 

— grant under which he takes, to induce fuch liability. 
^Mnft • there is no allegation in this count of any fuch 
KsRMtoM. obligation, or of any grant from which it might be pre- 
iumed to refult : but the allegation is Amply by reafon 
of his being owUer and proprietor. What words then 
are there of equivalent import with rattone tenura, L e, 
by reafon of an obligation refulting from an original 
grant ? The words already cited do not appear to be \ 
for rathne tenura^ by the technical fenfe which has been 
given to them, embody the condition upon which the 
land was granted ; thefe words do not. Ownerlhip at 
the utmoft imports only eftate and quantity of intereft. 
Suppofe then the words owner and proprietor to im- 

r 

port liberum tenemefitum, or the entirety of the intereft } 
ftill there are wanting all words which import condition. 
It appears therefore to me, that if we were to give 
efte£l to thefe words, we ftiould be adopting a fanciful 
deviation from an eftablifhed form of pleading; and 
where a relaxation has already been introduced by the 
words ratione tenuretp we are not at liberty to impart the 
fame effeA to fo^e other words, as being equivalent. 
We "ought not to depart from ancient forms, unlefs 
there be an adequate reafon for fuch departure. 1 
therefore think this form of pleading is defective. 

Grose J. If there fis a fubftantial reafon why old 
forms of pleading ftiould be obferved, I fliould be for 
obferving them. It is contended, that by reafon of being 
owner and proprietor is equivalent to raiiotie tem/ra. I 
think not, for the reafons which my Lord has fo pointedly 
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Le Blanc J. It is admitted in argument^ that this 
would be the firft inftance of the Court’s upht)lding an 
indi£Iment framed as this is in other than the technical 
language of the law ; by which an individual, who is 
charged with the reparation of a bridge, rnuil be charged 
“ by reafon of tenure or if it be the cafe of a corpora- 
tion, it may be done by general prefcription. When, there- 
fore, a new form of allegation is attempted tobe introduced, 
it behoves the Court, before they give fandtion to it, to 
lee clearly that the allegation is tantamount in every refpe£l 
to that for which it is fubftituted, and which has been 
the long ehablilhed form. “Upon this fubjedt much ar- 
gument, has been ufed to (hew that the words, by reafon 
of being owner and proprietor, are the fame as ratiotie 
tenura* But I think the argument has failed in eftablilh- 
ing that point. Ratione tenura implies ex vi termini 
fomething originally annexed to the holding. And 
this inconvenience would certainly refult from the adop- 
tion of this mode of pleading ; that it would let in a 
more lax medium of proof, and bring more of law 
before the confideration of a jury than is ncceflary 5 
for this form would admit of the pyoduftlon of every 
fpecies of evidence by which a perfon could in any way 
be made chargeable. The Court ought not to fandlion 
this. Two cafes have been referred to, in both of which 
the circumftances under which the obligation fubfilled^ 
were fpecially fet forth in pleadirig : in the fpecial pleas 
in thofe cafes, the nature of the obligation is particularly 
fet out. It would be a fufficient argument with me to 
decide this cafe, to fay that the Court ought to make 
their Hand againlt thefe innovations in the firft inftance. 

^ Bayley J. concurred. 

Judgment reyerfed. {a) 

(fl) See % Lf, Raynu 79%, 804. Regha v. Sir I. Suck.i0!I. 
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Price againfi Jackson. 


The Couit fot 
afjJe a liiticat 
dircdti tl to t liC 
fbcriif of Alid- 
dL fex for tne- 
guiaiity. 


^NDREWS fliewed caufe againil a rule obtained by 
Comytiy for fetting afide a latitat for irregularity. 
The itregularity was, that this was a latitat dircdlcd to 
the (heriff of MidMcfS:, The cafe of K4lly v. Shaiv {a) 
was relied upon, where the proceedings were held good, 
though the latitat was ferved in MiddlefcM, 


But the Court held that this praftice was irregular ; 
and Baylry J. added, that a latitat and a bill of Middlefex 
were ilTued by dilferent olHccrs; and if the pra£lice 
could be fudainccl, a bill of Middleji'x would never be 
iiTued again. 

Rule abfolute. 

(<f) 6 Term Rcj, 74. 
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The King againfi The Juftices of Leicestershire. 


'rhp Court will 
not grant a 
mimeiumus to 
tlu: juftices at 
ieftioiis to rc* 


appeal againfl: an order of two juftices, for the 
removal of IVtUiam Clifton and his children from 
the parifh of Market Harborough to the parifh of Bidden^- 
aginttaTordir camc on to be heard* at the Epiphany quarter fef* 

afterTudgment county of Lficejler^ when the chairman, 

ai7d " il'tcrcd I^y hearing evidence on the part both of the refpondenu 
the clerk of the and appellants, pronounced the judgment of the Court, 

peace fov quafh- ^ o 

Ing the order; 

upon the ground that the juftices at feffions were divided in opinion, and that thjt 
judgment was entered by miftakc inftcad of an adjournment of the appeal. 

he juftices at feflions may alte^ their judgment during the eoniinuance of the 
feiTons. 
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for confirming the order; but one of the juUices who' 
made the order, being prefent at the hearing of the appeal, 
inquirej^bf the clerk of the peace whether he was not 
one of the juflices making the order; and being an- 
fwered in the affirmative, obferved that it being contrary 
to a rule of that court, for juftices who had made orders 
of removal to vote on the hearing of any appeal thereon, 
his vote in this cafe mult confequently be withdrawn ; 
and therefore judgment mull be for quaffing, inilead 
of confirming the order, as by taking away his vote the 
majority would be againft confirming, and for quaffing 
the fame. The clerk of the peace thereupon entered the 
judgment of the Court for quaffing, without perceiving 
at the time that by withdrawing the vote of the faid 
juftice the votes of the remaining juftices would be 
equal ; whereon, by the rules of the court, an ad- 
journment of the appeal fliould have been entered, in- 
ftead of a judgment to quafii the order. Afterwards 
application was made to the chairman to re£lify the 
judgment, but without effeeb. Under thefe clrcum- 
Itanccs a rule nifi was obtained in the lall term, for a 
mandamus to the julliccs to enter continuances on the 
faid appeal to the next general quarter feflions, and then 
to hear and determine the fame. 


1 
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The Attorney-Gencral and Phillipps ff ewed caufe, and 
contended, that the amended order of feflions for quaff- 
ing the order of juftices was final; it being compe- 
tent to the feffions during their continuance to. alter or 
amend any order previoufly made ; in the fame manner 
as in the fuperior courts during the term a rule or judg- 
ment may be amended, the term being confidered for 
that purpofe as but one day ; and this Court will not 

H h 2 after- 
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afterwards take account of the poll) upon which final 
judgment was given in the court below> wherei if any 
error had obtained^ it might have been reftified. 

Seauclerk and Marriott^ in fupport of the rule, faid 
that it appeared clearly from the affidavit that the 
amended order had been entered by the clerk of the 
peace through miflake. It was his duty, according to 
the cafe of Bodmin v, War/igen (/z), when the vote of the 
magiftrate making the order was withdrawn, thereby 
making the remaining votes equal, to have entered an 
adjournment ; and now the feffions have no authority to 
proceed, without a mandamus. They alfo cited R. v. 
Jhe Jujlices of IV^moreland {b) ; and faid that the Court, 
when the rule was moved for, were inclined in favour 
of the application. 

Lord Ellenborough C. J. I cannot fay what might 
have been my firft impreffion upon an ex parte ftatc- 
ment, made at the time when the ihle was moved for i 
but it is my duty now, after having heard both (ides, to 
give judgment on more mature coniidcration. If any 
error was made in the entry of the clerk of the 
peace, that error (hould have been pointed out at the 
feffions, while the Court was fitting, and competent to 
reform its own errors, and to draw out a more corred^ 
judgment. If this application were entertained, the. 
confequence would be that this Court would have on 
all occafions to look, not to the record alone, but to 
extraneous matter, in order to fee how the judgment of 
the jufiices at feffions was obtained. The Court will 

(fl) ilf/VI.term, as Geo.z. Son, 733 jtb edit. ( 4 ) li. 
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not do this ; nor, when judgment has been finally pro- 
nounced, will they hold a fort of balloting-box to afcer- 
tain the votes that were given, or whether they were 
corre£fly call up. If no judgment had been pronounced, 
the Court might have interpofed; but here there is a 
Judgment, The party who would have corrected the 
error (hould have applied to the proper forum and in 
due time 5 and if it had been found that the numbers 
were equal, nothing would have been done upon it ; for 
it would have been a nullity : but here no Itep of that 
fort was taken, but judgment was entered; and this 
Court cannot, in order to fupply a remedy, exercife' a 
jurifdi^lion which does not belong to them. If they did 
in this infiance, they mud in all others indead of look- 
ing to the refult, look to the poll on which the judg- 
ment is founded. 

Grose J. It does not appear that the Court below 
entertained any doubt ; if they had, they would have fent 
a cafe for our opinion. 

Le Blanc J. It appears by the affidavits on both fides 
that judgment was entered for quafhing the order of 
judices; and that this was known to the attornies on 
both fides ; and no application was made to the Court 
telow while fitting, to fift or inquire into the error if any 
fuch exified. But application is made to this Court, to 
inditute ah inquiry upon the quedion, how the num- 
bers were compofed at the time when judgment was 
pronounced. This Court ought not to countenance fuch 
an application ; inafmuch as the error diQuld have been 
noticed at the time. 
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The julhcesof 
1 .»Icr,ST£R- 


Baylky J. Except in matters of a criminal nature 
we cannot look dehors the record. This Court cannot 
fit as upon a ferutiny before an ele^ion committee. In 
Bodmin v, XVarligen the objc<£i:ion appeared upon the 


9HlKr. 


entry of record, made by the ckrk of the peace. 


Rule difeharged. 


7V 

M:y acih. 


The King ogainji The Jullices of Oxfordshire. 


'rhe i6r;.;,. 
f. 30., wliich 
jfivtf. an appful 
to tlir feAlojis 
ajfainll a con- 
vi^lion for deer- 
ftcaling, re- 
quires the per- 
fon appealing 
to give hz days 
notice ; and if 
an appeal he 
cntert'il with* 
out notice, the 
ledions have no 
authoiity to 
adjourn it to 
llie next (cf- 
jftctns; where 
the u.Hions did 
Jo adjourn the 
appeal, and at 
thciuxl felflotis 
it was dirniilt'ed 
for want of no- 
tice, the Court 
Tifnied to grant 
a mandaoius to 
the jiiUiccs to 
rehear it. 


"J"HIS was a rule for a mandamus to the juftices of 
Oxfordfiivcy calling on them to enter continuances 
to their next quarter felfions, upon an appeal againft a 
convitSkion under thei6Gfd. 3. c. 30. for deer ftealing. 
The conviction was made on the 13th of July^ and an 
appeal againft it entered at the next Michaelmas quarter 
feffions j when, upon being called "on, objc£lion was 
taken that the fix days notice required by /. 21. had not 
been given j and thereupon the jufticcs entertaining 
doubts, refpited the appeal until the next felfions, in order 
to confidcr the queftion. On the 6th of January fol- 
lowing the profccutor was ferved with notice to try the 
refpited appeal at the Epiphany feffions ; at which 
feffions the fame obje£lIon was renewed, when* the 
Court decided in favour of the objeQion, and difmified 
the appeal. 


jihhoity upon fliewing caiife againft the rule, referred 
to /. 21., which ena£ls that any perfon may appeal, &c. 
but the perfon fo appealing is required and dire£led to 
give fix days notice to the profecutor, and to enter into a 
recognizance. He admitted that the appellant had en- 
tered into the recognizance required by that fe<flion, but 

ho 
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he had not given notice ; whereas the giving notice is as 1 8 1 3 . 

much a condition precedent to the right of appeal, as the 
entering into a recognizance. Both are included in and againji 
required by the fame claufe; and it is alfo provided that oxTOR!>s*iuiy»< 
the appeal fhall be to the feflions next after the expiration 
of 20 days from the time of the conviflion ; fo that 
there mull always be time to give fix days notice. As 
to any fuppofed analogy between this and the cafe of an 
appeal againft a poor-rate, it is fufficient to fay, that the 
llatutes by which the latter is regulated do net fpecify 
any particular time for giving notice ; but only require 
notice generally, or a reafonable notice. It may be 
argued that the words “ but the perfon £b appealing is 
required to give fix days notice” are not words of con- 
dition, but only direflory ; but that argument goes too 
far, bccaufe it would alfo make the claufe oidy directory 
as to the recognizance. Then the feflions had no autho- 
rity to adjourn for want of notice', for the ena£lm^ent 
clearly imports that the appeal fhall be determined at 
the feflions at which it is lodged : the words are, that 
« every fuch appeal fliall be then examined, and the 
matter then finally heard and determined.” But by this 
pra6licc of adjournment the party who negle£ls to give 
the fix days notice, will be gaining an advantage which 
the a^ intended he fliould not have. 

Machanefsy contra, adrriitted that no notice of appeal 
to the firll felfions had been given, but contended that the 
material requifite dire£lcd by the adl was the recognU 
zance, which had been complied with and entered into. 

He referred tp The King v. The J tijlices of Wilts {a) to fiiew 
tliat although an adl giving an appeal to the feflions 


lih 4 


direct 
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1813. dire£l the juilices at the faid feifions to hear and deter<* 
mine it, yet the judices have an incidental power of 
Mtuwji • adjournment. He referred alfo to what was faid by 
^«aiLx>5w*RE^ J..in The Kwgv* The J trices of ITorJfhire {a ) ; and 

relied upon the circumdance of the fedions having 
refpited the appeal. 


1813. 

The Kino 
egaittji • 


Lord Ellenbo ROUGH C. J. In this cafe the only 
quedion is> whether a notice of appeal was not necef- 
fary ; for if neccifary, it is admitted that none has been 
given. An appeal is not a matter of common right, but 
of fpecial provifion. Then it may be given either ab* 
folutely or conditionally ; and if no limits as to time be 
preferibed, it (hall be underdood that the appeal mud 
be within a reafonable time. From the reign of Queen 
JEIizabeth to that of George the Fird, appeals under the 
poor laws feem to have gone on without any datutable 
provifion redrieSling the time of notice; until by the 
9 G. I. {b)i reafonable notice was required to be given. 
But the daUite now in quedion ena^ls, “ that a perfon 
may appeal to the fedions next after the expiration of 
20 days from the time of convi 61 ion, but the perfon fo 
appealing is required to give fix days* notice, and to 
enter into a recognizance.** There are therefore two 
conditions annexed to this right of appeal. One of 
them, which is the giving notice, has not been complied 
with in this cafe. Of courfe, therefore, the appeal has 
never been duly entered ;*■ and if fo, it could not be 
adjourned ; for the fedions cannot acquire to themfelves 
a jurifdi£iion by an a£i of their own. The power of 
adjournment is only incident, w hen the fedions cannot 

. («) 3 r.^. 779. 


con- 
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conveniently hear the appeal after it has been duly 
entered. 

Grose J. 1 can give no other fenfe to the words 
of the si€t than that which has been put on them by my 
Lord, that is, by reading the word hut as a word of 
condition. 


i8i3* 

The King 
agehji 

The J unices of 
OxruxosHiRE. 


Le Blanc J. The claufe mull be read in the fame 
fenfe as if the words were that fuch perfon may appeal 
en giving ftx days* notice^ and entering into a recogni- 
zance \ and had they been fo, they would have been 
(imilar to the words of the 13 Geo» 3. {a) \ upon which 
the Court have held, that the party not having gij^en 
notice of appeal as required by that a£l, had no right to 
appeal [b). Here the party is required both to giVe 
notice, and to enter into a recognizance ; and both are 
included in the fame claufe, and ftand on the fame 
ground. SuppoHng then the party can delay giving no- 
tice, he may delay alfo entering into a recognizance, 
and by that means the appeal would never be to the next 
felGons, whenever it was the intercil of the party con- 
vi^^ed to delay the appeal. But the intent of the legif- 
lature feems to have been to compel an appeal to the 
feilions, next after the expiration of 20 days from the 
time of the convi^ion. It would be nugatory therefore 
for the Court to 4 ^rder the felTions to enter continuances, 
where the party had no right to enter the appeal 
originally. 

Batlby j. concurred# 

Rule difcharged# 

(a) C. 73. / T 9. 80. (» ▼. Tit jujims ef Suftrifbiret 7 TJi. 8r. 
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j8i> 


Tnday^ 

J^ay 2X(l> 

Though a Hate 
may he in the 

jTjilitaiy pof- 

rcrtion of one 
of two bt l'ig;> 
retit5. iiiaf will 
not C'''* * ‘ i I tutc 
her lithjed’ls 
enemies to the 
othei bel!ige>' 
rent, il the 
fovtreign power 
of the latter 
chulcs to per- 
mit a continu- 
ance of com- 
merce with 
them : thcrefotc 
where an in- 
furanee was ef- 
fedted on pro- 
perty, (hipped 
in this cuuiitiy 
on account oi 
perfons who 
were domiciled 
it Hamburgh, 
at a time wlicn 
that country 
w'.iS in the 
j'olicfHon of 
tench 1 1 oops, 
the fenute con- 
tinuing to exer- 
eife the powers 
of civil govern- 
ment in the 
la nit niriiincr 
as before; 

>Ic!d that the 
fif'nrrd weie 
entitled to f!'- 
cover for ii iofs 
wliich hap- 
pened in tilt 
roviin ol a 

\o)agc per- 
mitted by his 
majelty’s ordc.? 
ir> apnncil. 


Hagedork againjl Bell. 


'THIS a£lion, which was commenced on the 7th of 
June 1811, was afliimpfit upon a policy of iufu- 
rance elFe£led by the plaintiff and fubferibed by the de- 
fendant for 300/., on the 22d of u^ugf//I iSio, upon 
goods valued at 22,750/., *^.at and from London to any 
port in the Baltic'* The intcrefk was averred in the 
firfl: count to be in Brothers Michahollcsy Meffrs. Gouve-- 
rin and Steinmany and Meffrs. Bianconi and Lohmany and 
the lofs to be by capture. Plea, general ifftie. At the 
trial before \xir:d EUenhorough C. J., at the London fit'tings 
after Hilary term 1812, the jury found for the plaintiff, 
damages 300/. and cofts 40/., fubjc£f to the opinion of 
the Court upon the following cafe; 


The plaintiff is a merchant refident in this country. 
The goods infured were (hipped by the plaintiff in Augujl 
1810, on account of and by the order of the perfons in 
whom the intcreft is averred in the firfi coui;t of the 
declaration, and who are all merchants domiciled at 
Hamburgh, On the i8th of Auguji 1810 a licence was 
granted, in purfuance of an order of council of the fame 
date, to the plaintiff by the name of J, P, H. Huge-- 
dortty of Londouy merchant, on behalf of himfelf and 
other Britifi merchants or neutral merchants, to permit 
tliem to load and export on board the vcflel Emiliey bear- 
ing any flag except the Frenchy a fpccificd cargo, from 
London to any port in the Baltic not under blockade, &c. 
notivithflanding the documents may reprefent the fame 

6 tQ 
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to be cleflined to any other neutral or lioftile port, and 
to whomfoevcr fucli property may appear to belong. 

In Siptember i8io the Ihip failed from Lon<» 
thtt with the licence on board, on a voyage to 
SwinemuntJe, a port in Prujfia, The (hip arrived in 
S^iuiftanumle roads, upon the 9th of November 1810. 
The fupercargo went on fliore and learnt from the 
Prujfian commifl'ary that it would be more fafe to land 
the cargo at Rugemualde^ another Prujfum port. The 
fupercargo went by land to Rugenwaldcy and the 
lliip in the courfe of her voyage thither was captured by 
a French privateer, on the 4th December 1810, and 
the goods , thereby became wholly loft to the feveral 
perfons interefted therein. Until the year 1811 Ham* 
burgh claimed to be a fovereign ft ate. In the month of 
November 1806 French troops arrived at Hamburgh, but 
the gates were Ihut againft them, and tltey were refufed 
admittance into the town ; upon which they retired, but 
foon afterwards returned w’ith fuch an incrcafe of num.*. 
bers as the governor of Hamburgh could not refift. 
They then obtained admittance by force, and remained 
in the town from that period until and at the time of 
the infurance and lofs abovcmentioijec], and from thSit 
time to the prefent have retained the occupation of 
Hamburgh by a military force. However, down to the 
end of the year i8ic the fenatcof Hamburgh 
in the full exercife of fovereign civil authority, accord- 
ing* to its ancient forms, and all the powers of civil 
government were adminiftered in the fame manner as 
they had always been, previous to the arrival of the 
French. The Brliijh merchants indeed were arrefted on 
tiie entrance of tfre French into the town, and remained 

under 


45 ^ 

HaCfEDOKN 

fiiainjt 



CASES XV EASTER TERM 

under a degree of reftraint for about fix weeks after- 
wards> but at the expiration of that time all reftraint 
was taken off, and down to the end of the year \8io 
the Briti/h in Hamburgh were unmolefted, and carried on 
their trade andcorrefpondenceas their occafions required. 
On, or about the 9th of February 18 ii, the fenate of 
Hamburgh was depofed by the French emperor,- and a 
goremor appointed by him was eftablifiied over Ham- 
burgh and the other Hahse towns ; the arms of the city 
wete then firft removed from the fenate houfe, and 
were no longer ufed, as they had been till that time to 
authenticate all public a£ls. From November 1 806 up 

I* 

to 18 1 1 all Britijh (hips and Britijh commerce were ex- 
cluded from the port of Hamburgh. Hamburgh from 
thU latter time has been fubjeft to the dominion of the 
French. 

The cafe then fet forth fevcral orders in council 
iffued by his majefty, refpefl:ing the property belonging 
to the inhabitants of Hamburgh and places in the pof- 
felfion of the French; which were of" the following 
dates, viz., of the i8th of February 1807 (<j), 26th 
March 1807 (^), 17th June 1807 (^), November 

1807(d), ^6^ April 1809 (^), t7th May i8o9 (/), 
ltd June 1811 {g). 

The queftion for the opinion of the Court is, whether 
the Plaintiff is entitled to recover. If the Court fhall 
be of opinion that he is entitled, the verdi£k is to ftand \ 
if not, then tire verdi£i: is to be fet afide and a nonfuit. 
entered. 

(«) See printed Orders in Couneil, p. sS. (h) Ibid.> p. *9* 

. lbid..p.3«. (d) Ibid., p. 5a. <e) lbid.,p.xK3* 

(/) lb!d.,p.xi<iii Ibid., p.X3S. 


Barnewall 
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JBarnewa// for the plaintifF; after prexnifing that 
fame quellion was depending in the cafe of Hagedorn v.. 
Bazett, argued at Ser}eant*s-Inn» ftated it to be this, 
viz.f whether on the fades’ found in this cafe^ the fub* 
jedls of Hamburgh in December i8xo were alien ene* 
mies. Now that mud be determined by a conGderation 
of what conftitutes an alien enemy. According to the 
general underilanding of that term, an enemy may be de^^ 
Gned to be the fubje£t of another country^ with which 
the king is at war. In order therefore to conftitute the 
fubjeff s of Hamburgh enemies, it muft be fliewn that the 
mere adl:‘ of the French government (a third (late) in oc- 
cupying the town with a military force, placed it in a 
lituation which obliged the fovereign power of tliis 
country to conGder it as hodile ; which is a propoGtion 
that can never be fupported, as long as it is acknow* 
ledged to belong to the fovereign power of every date 
to determine upon the relations of peace and war with 
any other date.^ It is not enough to fliew a jud caufe 
of war fubGding, unlefs it has alfo been treated and 
ad^ed upon as fuch ; therefore it mud appear not only that 
Hamburgh was placed by the adl of the French government 
in a poGtion capable of being declared hodile by this coun-^ 
try, but that die was fo declared. And this brings the quef* 
tion to the orders in council, upon which it remains to be 
feen, what fort of change in her relations towards this 
country they can be faid to have effe^ked. He then went 
through the feveral orders dated in the cafe, and 
commented upon the effed^ of each, deducing ^thU 
concluGon from the whole, viz., that Hamburgh was a 
date, the fubjedls of . which were permitted by the 
fovereign power of this country to continue the relations 
of commerce with this and other countries ; and whofe 

3 pro- 
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Ha«be«1>«k 

^•hjl 

Bctt. 


pfopetty was to be i^fpected, and what had been de- 
tained reftored to ihem* He also referred to Pefchell r. 
AHnutt in C. Pi decided this term^ from a MS. note ; 
which was an infnrahce efie£ted in September 1810, upon 
freight, on a voyage from Gluckftadt to this country. 
The fhip belonged to a Hamburgher^ and was captured 
in O^ober ; and after argument, in which the feveral 
orders in council were referred to, the court of common 
picas had no doubt that the adventure was protected, 
Hamburgh being by thofe orders put upon the footing of 
a neutral. 


Carr for the defendant, contended, upon the fa^bs 
{bated independently of the orders in council, that at 
the time when the infurance was elFecbcd, Hamburgh 
neither was, nor had the power of being neutral. The 
occupation of that (late by a military force was not 
for a temporary purpofe, but amounted to la complete 
conqucH: ; and although it was permitted for a time to 
retain its ancient form of government, yet^ in the end, 
when the conqueror fo willed, it became annexed to 
France ; and received, as in former ages when it was 
conlidered a boon to the vanquilhed, all the pri- 
vileges of becoming a member of the empire. Hamburgh 
therefore paiTed under the dominion of another, and 
no longer formed an independent (bate from the time 
of her firft occupation (a) j and the rights incident to 
conqueib veiled in France from that time, however 
unjbib the caufe of her occupation might be, and not- 
withftanding the old form of government was con- 
tinued. Such at lead is the opinion of the writers on 
the law of nations. In Vattel {b) it is {aid, “ every 

(») VatleU B. i. c.x. / n. (J) B. 3, c. 13./ 195. 

“ acquifition 
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** acquifition obtained by a jif^Corm Js Ysdi^ 

** peiulcntly of the justice of the oauf^> and tho Teh^waii 
which the conqueror may have, for attributirtg 
felf the property of what he has taken. Accordingly, 
among nations conqueft has been deemed a lawful title, 

<« and has feldom, if ever, been difputed,” And in a fub- 
fequent fedlion {a), The conqueror may rule his 
“ conqueft as a feparate ilate, and permit the form of 
“ government to remain.” It is clear that France did not 
occupy Hamburgh as an ally. It was faid indee<l upon the 
argument at Serjeanfs Inn, that Hamburgh never capitu- 
lated ; but that circumftance fiiews more ftrongly the 
conqueft to have been complote ; for capitulation ge- 
nerally implies a Girrender upon terms and conditions \- 
W'hereas without a capitulation the furrender muft be 
unconditional. So is the language of Grotius ijb) « Sicut 
autem res, qua; fingulorum fuerant, jure belli iis acqui- 
« runtur qui eosfibifubjiciunt, fic et res univerlitatis eoriim 
« hunt qui fibi fubjiciunt univerfitatem, fi ipfl velint, 

“ N.im quod de deditis dixit Livius, ubi omnia ei qui armis 
plus poteji dedita funt, qute ex iis habere viSlor, qttibus 
mulSlari eos velit, ipjius jus atque arbitrium eji : idem 
«« in bello folcnni vi£l:is locum habet, Nam deditio fponte 
« permittit, quod alioqui vis eflet ereptura,” And Livy (c) 
attributes the fame confequences to victory, ‘‘ quidquul 
Romani tot triumpliis partum congcftumque poffident, 
“ id omne veftrum cum Ipfis dominis futurum.”. 
But admitting, that Hamburgh, by retaining her powers 
of civil government might be conlidered during fuch 
period as fui juris, and competent to maintain the relations 
of neutrality ; ftill (he difeovered no inclination to pro 
ferve thofe relations ; for it is ftated that Britifh fliips and 

(4) l}s\d.j zoi. (>) Lih. 3. 8. (t) lit}, ar, c.4;. 
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Brid(h commerce were expreftly excluded from her port* 
And herep it muft he niiiembered» that it is for the 
aiTuredy who claims under a licence on behalf of neutral 
merchants^ to make out the neutrality* Now V atte/ (^ ) 
fays> << Neutral nations in war are thofe who take no part 
** in it, remaining common friends to both parties, and 
not favouring the arms of one to the detriment of 
the other.” Again in Puffendoiff{Jf)p Mr. Barbeyracp in 
giving an abftra£t of the obligations of neutral nations 
not to favour, one belligerent more than another, ob« 
ferves that they ought not to fumifli either of them 
,** .with things employed in war ; and as for thofe that are 
of no ufe in war, if they fupply one fide with them, 
“ they muft alfo the other.” So Bynhershoek (r) 
in his chapter, De ftatu belli inter non holies.” 
** Horum (i. e, qui fimpliciter font amici) officium eft, 
Omni mode cavere ne fe bello interponant, et his quam 
** illis partibus fint vel sequiores vel iniquiores.” Lord 
Half alfo in treating of the nature of peace, dalles un* 
dcr the laft head (d)^ " leagues of fimple amity, whereby 
the one contrads not to invade, injure, or offend the 
other ; which (he fays) regularly includes alfo liberty 
of mutual commerce and trade.” It may be alked 
then, how confiftently with any of thefe rules the neu- 
trality of Hamburgh can be fuftatned ; which, according 
to fome of them, did not amount to the loweft fpecies 
of amity. After her port became interdidled to the 
commerce of this country, in compliance with the wilhes 
and policy of France^ it could no longer be confidered 
as neutral. The cafe of the Speculation (e) fo deter- 


{si) S, 3. t. 7. / 103, (J) B\ 8. c 6./ 7 

(0 yurts, publ. /If.% C, 9. {d) 1 Hale's i*. C, 160. 

\a) I Mdw.AdtK, Hep. 184. 
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mined ; although the country^ of which the interdicted 
port forms a party may not be at war with this country, 
and may have a general charader of neutrality. And 
laftly, in the cafe of the El'vza Ann {a)y Sir W. Scott 
emphatically fays, that if a country has (hewn more 
favor to one fide than to the other, if it has excluded the 
(hips of one of the belligerents from its ports, and hof- 
pitably received thofe of the other, it cannot be con- 
fidered as aC^ing with the necefiary impartiality, to 
entitle it to the charaClier of a neutral ftate.” He then 
concluded his argument with citations from the orders 
in council, i8th Feb.f 26th March, 17th June, and 
llthJ^^01[;. 1807, from which he inferred, that thofe 
orders could never have been iflued by the government 
of this country, except upon an aiTumption that Ham^ 
hurgh had then forfeited her neutrality. 

Barneivall, in reply, denied that it was incumbent oa 
the plaintiff to maintain the neutral charadfer of Ham- 
burgh s the onus being upon the defendant to (hew 
that (he was an enemy. But even upon the quefiion 
of her neutrality, the authorities relied upon for 
the defendant rather (hew that (he had forfeited her 
claim to be treated as neutral, than that the af^s of 
the Britifh government amount to a renunciation of her 
neutrality. And Vattel {b) exprefsly (bates, that though 
the condud of a neutral nation be not fuch as it ought 
to obferve, it is fometimes connived at, and often per- 
mitted. Indeed the writers who have been quoted, 
treat rather of the reciprocal rights and duties of neu- 
trals, than in what cafes a breach of thofe duties may be 
confidered as remitted $ and therefore Vattel adds, « but 
^ here we examine what may be done lawfully, and not 

( 1 ) 3* 7 * /• 104* 

** what 
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<« what prudence may didlate according to the con- 
« junctures.” And the other paflages cited were 
dirciSted to the fame point. The cafe of the Hasp {ft) 
flicws that wherever trade is permitted, it is a fufpei^fion of 
the ftate of war quoad hoc ; and that of the Santa 
Anna (^), that the occupation of any place by the enemy 
does not n'ecelTarily make the inhabitants enemies ; in- 
deed that doftrine would go the length of denying to a 
nation the power of controlling its own relations, which 
is contrary to firft principles [c). 

Lord ElL'ENborough C. J. The other cafes al- 
luded to in the argument, and which Hand over for 
the judgment of the Court, involve other queftions : here 
the only quellion is, whether the plaintiffs have an in- 
furable intcreft ; and that depends upon whether the 
perfons, in whom the intereft is averred, are to be confi- 
dered as perfons engaged in a legitimate commerce, and 
therefore capable of being prote£led by this infurance. 
The ftate of Hamburgh is particularly detailed on the fafls 
fet forth iirthis cafe. It ftates that notwithftanding the mi- 
litary occupation ofHamburgh by an overwheImingivf;/i'/» 
force, all the powers of civil government were admi- 
niftered in the fame manner as they had formerly been 
before the arrival of the French \ and I know of no cafe 
where a country, maintaining its civil government pro- 
prio jure, has been confidcred as conquered. That 
Hamburgh was, at the time when this infurance was 
cffe£led, under dominion, and had committed aCks 

to warrant this country to confider her as hoftile, there 
can be little doubt ; for the flag of the Fri/i/h goverii- 

(<?) 1 Roh. Adm, Jiep. 199. (/>) 1 Edwt Advi Rep. x8o. 
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ment was at that time excluded^ in compliance with the 
wiflies, and in furtherance of the policy of the enemy. 
But aiTuming that the exclufion of the flag of any ftate 
amounts to an a£l: which would juftlfy hoUtlity between 
the excluding nation and that whofc flag is excluded, 
ftill it belongs to every ftate to pronounce upon the con- 
tinuance either of amity, hoftllity, or neutrality as be- 
tween itfelf and any other ftate. Neutrality, according 
to the ftri£l: definition of it given by the writers upon 
public law, rather imports the duty which a neutral 
owes to a belligerent, than the relative fituation in which 
that belligerent choofes to place her. But as it refts 
with every belligerent to determine, according to its 
views of expediency, in what way it will deal with 
neutrals who have a^led in violation of their duty ; neu- 
trality, therefore, in a more enlarged fenfe, may fignify 
that permitted relation between any two ftates, after the 
right to its continuance has been forfeited by one of 
them. Nations may be at war with each other by re- 
ciprocal afts of hoftility done and fuffered ; but they arc 
not bound to take up every caufe of juft offence, nor 
are tliey of neceflity to be confiderecl as hoftile to each 
other, if there be a fort of condonation on the one fide, 
for the purpofe of continuing commerce with the other 
who has given juft caufe of offence. It will be found 
alfo, that writers on the law of nations, in treating of 
neutrality, have been led rather to examine what a belli- 
gerent is warranted in doing, than what it is compelled 
to do. If, for inftance, notwithftanding a juft caufe of 
war, a nation (hould ftill deem it expedient, confidering 
the convulfed ftate of the commerce of Europe^ to con- 
tinue its conne£lion with any other ftate, it is at liberty 
fo to do. Now it appears that this country, finding cer- 
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tain other countries overpowered, by French force> ftUl 
felt defirous of maintaining with them its antient rela- 
tions of peace and amity $ and with that view chofe not 
to enforce againft them the rigours of but to con- 
iider the inhabitants of thofe countries as perfons with 
whom commerce might ilill be carried on. The rela- 
tion> in which they have been placed at different times* 
has varied according to circumftances. But the af^ual 
relation of this country whh refpe£i to Hamburgh is to 
be taken from the laft order in council* fubfifting when 
diis adventure was launched. I have already ftatcd that 
this is not an abftradi queftion* whether Hamburgh might 
have been deemed at war with this country* but that the 
queftion is* how the government of this country has 
chofen to treat her a£ts. Keeping thefe obfervations in 
mind* let us look at the orders of council* with a view of 
afcertaining in what relation Hamburgh ftood with re- 
ipe£f to this country on the i8th of Augujl 1810. The 
iirll: order* bearing date the i8th of February 1807* 
directs ** that the ihips and goods belonging to 
the inhabitants of Hamburgh^ which fhall be employed 
in a trade to or from the ports of this kingdom* (hall* 
until further order, be fuffered to pafs free and unmo- 
lefted, notwithftanding the faid country is or may be 
in the pollelfion or under the control of France^ and that 
all fuch (hips and goods which may have been detained* 
(hall be forthwith liberated and reftored.” A principle 
may be collected from this order j for at the very time 
when the (hips of Hamburgh^ antecedently taken as 
hodile* were detained by this country* it recognizes her 
to (tand in fuch a (ituation* as that her (hips (hould be 
redored to her. Up to that period* therefore* though 
flie was not dri^ly neutral* according to the definitions 
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of writers on the law of nations $ yet quoad this country^ 
(he cannpt be confidered as hoKUle^ at a time when it 
dire^s that her (hips {hall be reftored. The next (Mrder 
is that of the 26th of March, which dire^s ** that all 
fhips and goods belonging to the inhabitants of Ham- 
burgh, which have been detained prior to the ift of 
January la{l;> (hall be tieftored j and that all (hips and 
goods captured on or after the ift of January, (hall be 
detained (with the exception of (hips and goods trading 
to or from this country) until further order,” &c. Here 
the order fpccifies a time, and from that time has* cer- 
tainly more or lefs of a hoftile complexion. It cannot 
be called a promulgation of abfolute hoftility, but only 
of a qualified one. Then comes the order of the 17th 
of June, which further diredls that the (hips and goods 
of the inhabitants of Hamburgh, detained (ince the lit of 
January, (hall be rcftored ; and their (hips and goods (hall 
not in future be liable to detention, provided they (hall be 
engaged in a trade to or from this kingdom, or between 
neutral port and neutral port.” Therefore by this it 
feems, that the commerce of Hamburgh, to the above 
extent, is not only not put an end to as hoftile, but is 
legitimated •, or in other words, within certain limits her 
chara£ter of neutrality is recognized and preferved. 
Next follows a general order of the 1 ith of November, 
and if that order had flood, it mufl be admitted, that we 
(hould have been placed in an unqualified (late of hofti- 
lity with regard to Hamburgh. It begins by reciting 
<< that certain unprecedented orders had been iifued by 
the government of France againft the Britijb iflands, and 
that the nations in alliance with France, and under her 
controul, had given effe£l to them j and farther, that the 
order of the 7th of January laft, (the conciliatory order, 
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if I may fo call it,) had not anfwered the defired pur- 
pof: ; it is therefore ordered, that all the ports of France 
and her allies, or of any other country at war with his 
majefty, or from which, although not at war, the Briti/h 
flag is excluded, fliall be fubje*^ to the fame reftri<£lions, 
as if blockaded, and that all trade in the produce or 
manufadture of fuch countries (hall be unlawful, and 
that all veflTels trading to or from thofc countries, and 
all goods, &c. fhall be captured.’* Here, therefore, the 
cxclufion of the Briti/h flag is laid hold of as the cri- 
terion of hoftility, and it is declared that the trading with 
fuch places fhall be unlawful. His majefty promulgates 
his will to pronounce thofe places hoftile, under the cir- 
cumftance of his flag being excluded from them. If then 
that order had remained unrepealed, there could have been 
no doubt, that an inhabitant of Hamhmgh could not have 
infured his property. But now comes the repealing 
order of the 26th of April iflop, which again legitimates 
the trade with all ports and places, not within the line 
of ftridlly hoftile demarcation pointed out by that order ; 
and that, notwithftanding the BritiJJj flag is excluded 
from fuch ports and places. The order recites, that 
his majefty being defirous not to fubjcfl thofe countries 
which were (i. e. heretofore were) in alliance or amity with 
lum, to any greater inconvenience than was abfolutely 
neceffary, did make certain exceptions in the order of 
the nth of November y and in fubfequent orders; and 
that it W2ft expedient that fundry parts of them fhould 
be revoked ; it therefore proceeds to direct, (inter alia,) 
that the order of the nth of November fhall be revoked, 
except as to the trade within certain limits.” Let us fee 
then whether Hamburgh within the exception, fo that 
the prohibition of her trade is kept alive by this order, 

1 3 the 
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the fame as if (he was actually blockaded. The excep- 
tion extends to all ports and places as far North as the 
river Ems inclufively ; fo that its limits are exprefsly 
defined ; and the operation of the order as to time is 
made equally certain, and not left to any implication, 
for it Is to have eflfe£t from the day of the date, on any 
voyage which is rendered legal by this order, although 
fuch voyage at Its commencement was unlawful and 
prohibited by the former orders. Now Hamburgh is not 
within the Ems^ which is the outward boundary, and 
therefore not within the exception 5 and this was a trade 
which was before unlawful, and therefore now made 
lawful by the operation of this order. The drawing a 
boundary line excludes any inference which might other- 
wife arife from its being in the pofleflion of a French 
force. There is another order of the 17th Alay 1809, 
for the more difi:in£lly afeertaining the places within the 
limits excepted in the laft order, and tliat extends the 
blockade to the Eaftern as well as Weftern Ems. It 
feems to me therefore that under thefe circumftanccs 
we are to look at what the government of this country 
has chofen to confider as neutral ; and that it mull be 
taken that it chofe to confider as fuch, thofe countries 
with whom it has permitted trade. If the order of 
the ilthof November 1807 had llood, Hamburgh qo\x\^ 
no longer have been confidcred as in a Hate of amity, 
owing to the cfie^l given in that order to the exclufion 
of the Britifj flag. I am not here pronouncing that 
the exclufion of the flag of a country amounts on all 
occafions to an adl of hoftility. The mere exclufion 
of trade does not necclTarily import an indication of a 
hoftile intention. Hill lefs does it hoftility itfelf. We 
know that there exifts in fome countries a great jcaloufy 
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of admitting Grangers into their ports. China affords 
an inffance of this kind^ and yet ihe is not deemed an 
enemy on that account. Here this country has^ by the 
eiFe£l of thefe orders, placed Hamburgh in different re- 
lations at diflTerent periods. In November 1 807 we find 
her treated as hoftile ; afterwards it was thought expe- 
dient to alter her relative fituation, and to recognize 
her inhabitants, as perfons with whom trade might be 
carried on; and their fliips and goods were releafed from 
confifeation and condemnation. From this review of 
the feveral orders in council, feeing nothing to render 
t the inhabitants of Hamburgh hoffile, or perfons with 
whom trade might not lawfully be carried on, it is un- 
neceffary to look to the licence, for under thefe circum- 
ftances no licence was neceffary. This cafe prefents 
this point, and this alone, whether the perfons in 
whom the intereff is averred can be protected by this 
policy, which depends on this, whether the trade was 
legal. I think for the reafons already given, that they 
may be protected. We thought it better to difpofe of 
this queftion by itfelf, in order to lay a foundation for 
deciding other cafes, and to relieve ourfclves from a 
complication of queftions. Upon the whole I am of 
opinion that the plaintiff is entitled to recover on the 
intereft averred, it not being an intereff in any manner 
hoftile. 

Grose The ground of objection is, that the 
parties in whom the intereft is averred are in truth 
enemies. That introduces the queftion, whether Ham- 
burgh ftood in a hoftile relation to this copntry. Now 
looking to the orders in council, and confidering them 
in the light in which they have been put by my Lord, the 
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cafe feems plain. It is impoifible not to fee by thein> 
that the trade was in fome meafure made legitimate 
by this country. This is not a queftion whether this 
government might not juftly have gone to war with 
Hamhurghy but whether it was at war. I cannot fay, 
from a lonfideration of thefe orders, that fuch was her 
ftatc. The orders breath fomething pacific, and per- 
mit a commerce between Hamburgh and this country. 
If that is the cafe, and the expofition given of them by 
my Lord be correct, there Is an end of the queilion. 
It is impoflible to fay that the government of this 
country may not cdnfider the inhabitants of another 
country as neutral with refpeft to her commerce. The 
queftion is whether this country did fo confider the 
inhabitants of Hamburgh. It feems to me that the 
cpnftru£fion given to the orders is the corre£l: one, and 
if fo the queftion is concluded, becaufe the foundation of 
the argument, namely, that this contrail was entered into 
with a fubjeef of a ft ate at war with this country, 
altogether fails. 

Le Blanc J. In this a6lion, certain merchants refi- 
dent in this country feek to recover an indemnity, on 
behalf of other merchants domiciled at Hamburgh ; and 
the queftion is whether the contra£l is valid, in refpedl 
of the particular fituation in which the Hamburgh mer- 
chants ftood. The queftion comes to this, whether thofe 
merchants ftand in the fituation of perfons, wh^m the po- 
licy of the law of this country prevents from entering 
into a contrail of indemnity, or from having fuch a con- 
trail: entered into on their behalf. The principle, upon 
which the policy of the law interferes, is this, that all 
trading with an enemy tends to ftrengthen and aflift the 
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1 8 13. enemy, and is therefore calculated to defeat the obje£V 

'■ for which war is entered into ; and confcquently no con- 

Hacsdork 

egainft tra£t to protect the property of the enemy can be per- 
mitted. That brings it to the queftion, whether Ham^ 
burgh flood in fuch a fituation, as that the law of this 
country would not permit a contract to be entered into, 
for the benefit of one of the fubjedls of that ftate. The 
infurance was effected ifi Augujl 1810, and the voyage 
commenced in September, It is material to confider w'he- 
ther fuch was the ftate of Hamburgh at that time. It is a 
very different queftion, whether the relation between two 
countries is fuch as to authorize a ftate of warfare be- 
tween them ; if that were the queftion, the authorities 
cited for the Defendant would be moft powerful ; but the 
queftion is not that, but whether this country confidered 
the relation of Hamburgh to be fuch, as to make it preju- 
dicial to allow of any contracts for the purpofe of indem- 
nifying the inhabitants of that ftate. Now that queftion 
brings us to the orders. They have already been fo fully 
commented on by my Lord, that I ftiall abftain from 
going through them. It cannot but be obferved how- 
ever that the order of the 1 1 th of November , which is of 
the moft hoftile complexion, was much abridged in its 
operation by the fubfequent orders exifting prior to this 
contrail ; and therefore whether that order was intended 
to place Hamburgh in a ftate of hoftility, or not, the fub- 
fequent orders have done away its effe£l, and placed the 
inhabitants upon the footing of perfons, whofe property 
the policy of this coufltry allows to be prote£led. This 
is entirely independent of any queftion upon the licence. 
If I thought it neceffary to advert to that, I ftiould con- 
ftrue the language of the licence, in conformity with the 
orders in council, and according to the relation in which 

the 
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the inhabitants oi Hamburgh hood under thofe orders } and 
I fhould hold the expreffion « on the behalf of neutral 
merchants” to apply to thofe perfons, whom this govern- 
ment did not confider as in a ftate of hoftility ; and there- 
fore the refult would be tlie fame. Therefore on every 
view of the fubjc£l I confioer the Plaintiff as entitled to 
recover. 

Bayley J. I am entirely of the fame opinion. There 
ceri liiily was condu£f on the part of Hamburgh, which 
might Itavo warr.'iitc^-l this country in treating her as an 
ene /ly ; but (till this country was not obliged to do fo. 
An overruling power pofieffed thf'mfclves of Hamburgh 
again II (he inclination and intereft of its inhabitants ; but 
did noi difpolfefs them of their civil rights, nor of the 
right of carrying on trade with this country. Nothing 
will be found in the exilling orders of council, declara- 
tory oi the intention of the Briti/h government to place 
Hamburgh in a iioilile ftate ; on the contrary thofe orders 
provide that flips and goods belonging to Hamburgh, and 
engaged in \ i ade to or from this kingdom, or between any 
neutral portsi fhall not be liable to detention. Therefore 
however equivocal her relation might be in fomc points 
of view, it is clear that in this refpeft (he was confidcred 
by this country as friendly. Whether the order of the 
1 1 th of November changed the condition of her relations 
to this country, it is unneceifary to confider; becaufe 
that order is revoked by a fubfequent order. 

Judgment for the Plaintiff. 
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The chaitercr COVENANT on a charter-party of affreightment, by 

of a fliip from - • , . - ^ ^ 

Z. to z. and the plaintiff as owner of the brig Diana, on a voyage 

pfead’ toTn°ac- ffom Liverpool to Madeira, from thence to Barbadoes, and 

againft him'by thence to Dublin or Hull, or back to Liverpool ; 

the barter-” breach, ‘that the defendant did not, nor did the agents of 

party for not the defendant provide a full and complete cargo of Wed- 
providing a fof- * r b j 

iiclent cargo at India produce at Barbadoes, but refufed fo to do \ and 
J5., that the 

Ihip failed on the Cargo Ihipped at Barbadoes by the defendant s agents 
from^z!*with- was deficient of fuch full and complete cargo by 
contraiy^o* the tons, &c. There were feveral pleas to the declara- 
and^thaAhr* Upon which iflue was taken. The 4th plea Hated 

plaintiff was ^jj^t the veflTel, before and at the time of fetting fail on 

privy to and 

knew the fame; her iiovci Liverpool to Barbadoes, and continually 

the°contemph- from thence until the commencement of the fuit, be- 
ti« a*tVhe*ti*m*e lougcd to the plaintiff^; and that the plaintiff during all 

the'contrart*"o* majefty’s fubjeffs of 

violate the rc- this realm; and that the veflel failed on her voyage from 
gulationsof , ' ° 

that aa Liverpool to Barbadoes without convoy, &c. contrary to 

the form of the ftatute 5 and that the plaintiff was privy 
to and knew the fame. The plea then negatived the 
veffel’s being within any of the exceptions contained in 
the a£^, which difpenfe with the neceflity of failing with 
convoy ; and concluded, whereby and by force of the fta- 
tute the faid voyage became and was illegal and void, and 
the plaintiff was not nor is entitled to any freight what- 
foever for the faid voyage in the charter-party mentioned^ 
or for any part thereof. 

Replication, that the veffel had a licence to fail and de- 
part without convoy from Liverpool, granted by three of 

the 
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the commiHioners for executing the office of high admU 1813. 

ral, or by fome perfon or perfons duly authorized for that — 

purpofe. agaiajf 

Demurrer^ affigning for caufes> that the fuppofed 
licence in the replication mentioned, and the particu* 
lars thereof, are not fet forth in that plea; and that 
it doth not appear by the fame, whether or not there 
were any conditions in the fuppofed licence, nor what 

I 

thofe conditions, if any, were, or whether or not 
fuch conditions, if any, diave been kept and per- 
formed ; and that it doth not appear by the fame plea, 
by what perfon or perfons duly authorized for that pur- 
pofe the fuppofed licence was granted, nor by and under 
what authority fuch perfon or perfons fo granted the 
fame : and alfo for that the fame is in other refpe£is in- 
formal, &c. Joinder in demurrer. There was alfo ano- 
ther plea dating, as in the former, that the veflel belonged 
to the plaintiff, and that he was one of his majedy’s fub- 
je£ts ; it then alleged that a certain licence, before the 
Teffel fet fail on her voyage from Liverpool^ to wit, on the 
30th of April 18 1 1, was granted for the veflel to fail or 
depart from the port of Liverpool without convoy, on her 
voyage to JMadeira and Barhadoesy by J* A, S» 2 r,y and 
F. R*y then and there being three of the commiffioners 
for executing the office of Lord High Admiral of Great 
Britairty provided die ftiould be armed and manned 
in a fpecified manner ; and that at the time the faid 
▼efllel failed from Liverpooly no other licence was or had 
been granted for the faid veflel to fail or depart there- 
from without convoy, either by the Lord High Admiral 
of Great Britainy or the commiffioners for executing the 
office of Lord, High Admiral for the time being, or any 
three of them, or by any perfon or perfons duly autho- 
rized for that purpofe ; and that the faid veflel failed 
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1813* voyage from Liverpool to JBarbadoes without con- 

voy, &c. contrary to the form of the ftatute, and that the 

asainji plaintiff was privy to and knew it ; and that the veffel at 
FonBRINGUAM. • r 1. /• -i- . . , ^ ^ 

the time or her failing was not manned in the fpecified 
manner, but failed without convoy manned with a lefs 
number than fpecified, contrary to the form and effe^l: of 
the licence, and that the plaintiff knew the fame. The 
plea then negatived the exceptions contained in the a£l, 
and conduded in the fame manner as the former. 

To this plea there was a general demurrer. Joinder 
in demurrer. 

Srarlettf for the plaintiff, began by adverting to the 
convoy a£t (a), and was about to contend that the 
which impofe^. a penalty on the mailer for failing with- 
out convoy, did not make it a condition precedent to his 
acquiring any rights under the charter-party 5 when the 
Court interpofed, and called on 

Holroydy for the defendant, who infilled that in this 
form of adlion, which was not like an a£lion for the 
freight, grounded upon an adoption by the defendant of 
the charter-party, it was open to the defendant to avail 
himfelf of the obje£lion arifing from the failing without 
convoy, contrary to the provifions of the liatute ; and for 
breach of which the ftatute made the voyage illegal. 
The firft fe^lion ena£ls, that it lhall ndl be lawful for 
any (hip, &c. to fail from any port or place what- 
ever, unlefs under convoy; which is an exprefs de- 
claration of the illegality of the voyage, independent of 
any penalty *, and this is confirmed by /. 4., which makes 
infurances upon all (hips failing without convoy, contrary 
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TO the void to all intentvS and purpofes. And for 1813. 

that caufe^ in Hhichley v. IViilton (<?), the Court of Com- wITson 

mon Pleas held the voyage illegal ; and yet the policy in againfi 
that cafe, as the charter-party in this, was made while 
it was in dotibt whether the (hip would fail with or 
without convoy. 

Scarlelty in reply, diitinguilhed Hinckley v. Walton from 
this cafe, inafmuch as that was the cafe of an infurance ; 
and befidcs it was to be inferred from the report, though 
not cxprefsly fo ftated, that tlie aflured had previoufly 
determined to fail without convoy. 

Lord Ellenborough C. J. If this contract had been 
made upon an underftanding that it was intended to 
contravene the provifions of the a£t of parliament, per- 
haps the voyage might have been illegal, as being an aft 
contemplated to be done in violation of a law of the ftate 5 
but this contraft was entered into, as we muft prefume 
until the contrary be (hewn, in perfeft innocence, and 
with the purpofe of eflFeftually complying with the aft of 
parliament. It may be alked, then, when docs the ille- 
gality attach ? Can it be faid that by matter ex poft fafto 
it became void ab origine ? 1 confider the cafe in Taun- 

ton as decided with reference to an infurance, which is 
exprefsly made void by the ilatute, and is not this cafe. 

The queftion here is, whether a contraft by charter- 
party, there being nothing to ihew a previous intention 
of departing from the .direftions of the convoy aft, is to 
be vitiated by relation to an aft fubfequent. 1 know 
of no rule of coniiruftion of that fort. If it is to be ar- 
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gued, that becaufe the captain did not comply with the 
regulations of the ^£k in one inftance^ therefore he would 
not fulfil the terms of the charter-party, it would lead to 
this inconvenience, that in every cafe we ihould have to 
eilimate the moral re£^itude of the captain. Here the 
queftion is, whether the contra£b is made void by the de- 
parture of the captain, without convoy, which fubjedked 
him to a penalty. I cannot draw any inference from 
this breach of the ftatute, that the contradt was meant to 
be avoided. 


Batlet J. In Hinckley v. Walton there is no doubt 
that the afiured was inilrumental, within the words of 
the a£^, to the (hip’s failing as it did. And in a former 
cafe of Cohen v. Hinckley (a), it was confidered that the 
policy was not avoided by the (hip’s failing without con- 
voy, unlefs the party interefted was inftrumental to her 
fo failing. I therefore think in this cafe that the de- 
fendant was not excufed from completing his loading, 
becaufe the captain negledled to comply with the provi- 
fions of the adl. 

/ Per Curiam^ Judgment for the FlaintifiF. 
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The King agahift The Inhabitants of the Townfliip 

of WaRK WORTH. 


Stiliirday^ 
Alay 22 d. 


PON an appeal agaiiift an order of tv/o juflices, 
removing William Forjlcry his wife and cliiKlrcn, 
from the parifli Alnnvick to the townlhip of WarWvcrtb^ 
hotJi in tlie county of Northumherlaud ; the fc'flions con- 
firmed the order, fubjedt to the opinion of the Court on 
the following cafe : 

'I’he pauper W, Forjler was fettled in Warhivorthy but 


Wlicro rj pju- 
per, as fn cjuaii 
<*l a town, wiis 
tntitlpcl, eluting 
Ins rt fidener 
lliri'c, togtftlicr 
witii the other 
freemen, to a 
iHntctl corn run II 
of pafturc on j. 
ncighliom ing 
moor for hi.^ 


refided for fome years in the town of AUnvlch before he 
became cliargcable, and was removed by the prefent order j 
at which time ho was a freeman of the town. The town 
of Alnwick is an ancient borough, and the freemen of 
Alnwick are a body corporate by prefeription by the 
name of the chamberlains, common coujicil, and freemen 
of Alnwick. The freedom of the town is acquired by 
defeent or fervitude, or is granted upon the recommenda- 
tion of the common council. The pauper was a freeman 
by defeent, and had been admitted to his freedom twenty* 
five years before the order of removal. The Duke of 
Northumberland is lord of the manor and borough of 
Alnwick ; and the foreft of Haydon^ or Alnwick, or Aln- 
wick moor, lies within the manor, the foil and royalties 
being veiled in the lord. The pafturagc of the moor is 
of confidcrable value, and the freemen of Alnwick and no 
others, arc entitled to common of pailure thereon, each 


own cattle, and 
alio to a right 
to cut peat for 
his own ule.and 
get limellones, 
&c. on the 
moor, and to 
put his children 
to tlie town 
fchool fice of 
ex pence, at 
which two of 
his cldhlron 
were placed at 
tlx time, of his 
removal; but 
it did not ap- 
pear tliat he 
had ever exci- 
eifed the com- 
mon ot patlnre, 
or had any cat- 
tle with which 
to cxercil’c it ; 
held that thefc 
rights did not 
amount to liuh 
an clfatc as tv> 
make him iirc- 
movtiublc. 


freeman being entitled, when refidentj but not other- 
wife, to the pafturagc of five Hints of his own cattle, that 
is to fay, five cows, or twenty-five fliccp : the freemen 
have alfo a right to dig and cut peats, furzes, turves, and 
VoL. I. K k bullies 
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V 


huHies upon Almvich moor for their own ufe, and to 
get limeftone, flates, and freeftoiies in the open quar- 
ries of that moor : they have the privilege alfo of fet- 
ting up their flails in the market-place, without paying 
any toll or ftallage to the lord, and of having their chil- 
dren educated free of expcnce at the town fchool, at 
which fchool two of the children named in the order were 
placed at the time of the removal. 

The quedion for the confideration of the Court is, 
whether the rights of the pauper, as a freeman of 
the borough of Alnwick amount to an eftate from 
which he is not legally removeable under the ftatute 
13 & 14 Car. 2, c. 12. 




Topping and Hullock^ in fupport of the order of fef- 
iions, contended in the negative. They admitted that a 
right of common being a privilege arifing out of land, 
had been fo far confidcred as land, as to be holdcn a 
tenement ; but fuppofing this privilege amounted to a 
right of common, they infilled that in order to make tho 
pauper irrcmoveable from it, it mull appear tliat he waS 
ill the a£lual polTeflion and enjoyment of this right. 
Now here the pauper had a mere title to exercife a pri- 
vilege, which it does not appear he ever did exercife, 
or was even in a capacity to exercife, for it is not Hated 
that he had any cattle^ and every freeman will he irrc- 
moveable if tills pauper be fo, for though he has no cattle 


now, non conllat but he may have at a future time. 
Even ur cafes which clearly come within the meaning of 
tte patty’s own freehold, it was for a long time doubted 
■whether, in order to be irreraoveable, he muft not bo 
xeiident on the property : and although that' has been 
decided a« to be iieeeflary in Rex v. Houghton Le 


Sp 


riJiv 

o 
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Spring (a)f and other cafes ; ftill there muft be a legal 
if not an aftual occupation. But independently of that 
objection, it is fubmitted that fuch a perfonal privilege 
as this has never been held to make the party entitled to 
it irremoveable ; it is a mere perfonal privilege, conti- 
nuing only fo long as the party is refident, and not 
transferable, or capable of being demifed ; fo that it 
does not even amount to a common in grofs. 


1813. 


The King 
againji 
The Inhabi- 
tants of 
■W’ARKWORTaU 


Richardfon and Coltman contra. It is laid down by 
Fofier J., that by magna charta a pcrfon is not remove- 
able from his freehold {b ) ; and the reafon given is, 
becaufe none fliall be difleifcd of hisTrcehold.*' Novr 
the fame reafon which applies to land, applies alfo to 
every fpecies of tenement of a freehold nature. The 
prefent franchife is of that fort, for it amounts to a 
profit a prendre, or a right of common in grofs, which 
has been held fufficient to confer a fettlement (r) ; and 
the pauper, aUlbugll not in the actual enjoyment, might 
at any time have become capable of enjoying it. It is 
true that he had not any cattle ; but he might have had ; 
and it would lead to uncertainty, if it were to be holdeii 
neceflary that he fhould be in the acliial occupation at 
the time of removal. Suppofe this pauper had had cattle 
at one time, and had been in the exercife of his right of 
common, but had difpofed of thofe cattle with an in- 
tention of buying others of a more ufeful defeription, 
would he be removeable during the interval ? But at all 
events, taking this to be a fimple franchife, it may be 
faid to be as much his own, as any other man’s eftate 


(.;) I Raft, 247. (i) V. Aythro^ Rodding, Hurt. S C. 414. 

(f) 7 T. /?. 671. Rex V. Derfiughiim. 3 Eaji, 113. Rex v. HoUingtotu 


Kk a 


is 
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i&his own : he is entitled to it proprio jure, and it ap- 
pears that he was in part in the exercife of it, by edu- 
cating liis children at the public fchool 5 bolides which, 
there was a right of getting Hates, which is clearly a 
right to a portion of tlie foil. 

Grose J. (a) There is no doubt whatever in this 

cafe. When I read it, I was fomewhat furprized that 

the jullices fliould have thought fit to referve it. The 

% 

queftion is whether the pauper, W, Forjlery was irre- 
moveable from his own cllate. In order to determine 
that, we mull inquire what cllate he had. Now it ap- 
pears that he had neither land nor houfc : it is faid, 
however, that he had a right of common ; but fuppofmg 
he had, it does not appear that he was ever in the en- 
joyment of, or had any cattle wherewith to exercife that 
right. The profit a prendre, or cafement, as it has 
been called, never exilled in him ; how then can he be 
faid to have been rclidcnt on his' own ? It cannot be 
conlidered as a relidence on his own, when in truth he 
never had it. It would be abfurd fo to confider it. 

Le Blanc J. The queftion is, whether it appears to 
us that the pauper was irremoveable, during the period 
of his refidencc in the town of Alnuoick^ on the ground 
of being relident on his own eftate. The cafe made in 
argument to fliew that he was refiding on his own is 
this, . that he was a freeman of the town, and as fuch 
entitled to a right (Sf common on Alttnvick moor : and 
this right of common is faid to be a tenement. But I 
think this is not in ftriclnefs a right of common, nor 

C«) t-ord ElUub'iTfjtigh C. J. was abfent. 


can 
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can it properly be faid to be a tenement ; it is a mere 
francliife. 'rhe argument, however, has been carried 
this length, viz. that fuppofing it to be only a franchife, 
ftill the pauper was irrcmoveable from it. But to this I 
cannot accede. In the cafe, for inllance, of a freeman 
of a corporation, who has a right of fufirage for the 
eleftion of a mayor^ or any other of the officers belong- 
ing to the corporate body, has it ever been decided that 
fuch a franchife made the perfon entitled to it irremove- 
able ? Here the pauper, as a freeman of the town, was 
entitled, if he had any cattle, to turn them on the moor. 
This, however, was a mere perfonal privilege, wholly 
unalienable, and not falling within the legal definition 
of a right of common. A privilege of this fort, I be- 
lieve, has never yet been holdcn to he fuch an eltate as 
to make the perfon entitled to it irremoveablc. It is a 
llrong circumflance, that notwithflanding the exiftcnce 
of fuch rights in different parts of the kingdom, no at- 
tempt like the prefent has hitherto been made. It ap- 
pears to me, therefore, that this does not fall within the 
purview of thofe cafes which have decided that a party 
is not removeable from liis own j and wliicli dodlrine, I 
admit, has been extended to cafes where a party was 
merely refiding in the parilh in which his ellate was 
fituate, and not upon the ellate itfelf. {a) 

Bayley J. The cafe does not find that the pauper 
had any houfe in which he was entitled to refide \ and 
as a freeman he had no right of refidence ; but that 
muft be acquired by other means. When he can ob- 


1813. 


Tlic Kino 
againft 
The Inhabi- 
tants of 
Warkwori 11 


{a) Rex V. Soivton, Burr. S.C. 125. Rex v. St. Nyott's^ Hid. 1^%. 
Rex V. Houghton Le Springs 1 Eaji 247. Rex v. Dcrjlonct Hr..'. 296. 
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Saiurdayy 
-y iid, 

Jnc'gm^int of 
r.\ji\ prO' lor 
110 ’ 

^ the iliiie Ccin- 
no! I)c ligiied 
nii’cls tlierc be 
& rule to 
tlie iffuc of the 
fame term in 
which fuch 
judgment is 
figned. 


tain a rcfidence, then as freeman he Is entitled during 
fuch reiiJeiice to turn cattle on the common. But 
when he removes, he lofes this privilege. I am not 
aware of any cafe, in which a privilege of this deferip- 
tion has been holden to be fuiTicient to confer a fettle- 
ment. It is a mere local privilege, and attached to the 
perfon fo long only as he is refident. Frpni the fre- 
quency of thefc rights, w’hich exift in many corporations 
in the kingdom, fettlemcnts miift have been claimed in 
refpe£t of them, had they been deemed fiifhcient for that 
purpofe. This cafe is very diflerent from the cafes of 
removals from landed property - 

Order of feflions confirmed. 


Lancaster againft Fraser. 

J^EADER {hewed caufe againft a rule for fetting 
afide a judgment of non pros. The rule to enter 
the ifTuc was in ]\iichaeinias.tQxm\ iflue not entered in 
time, and thereupon judgment of non pros; which 
was afterwards fet afide on payment of colls. In Hilary 
term nothing was done, in this term, the iflue not having 
been entered, judgment oi non pros was figned. The 
queilion was whether there mull not be a rule to enter 
the iflue of the term in which judgment wms figned. 
It was admitted that wdth rclpe6l to a rule to plead the 
practice was fo (^ 7 ) ; and the Court, upon reference to 
the mafter, faid it w.is tliC fame in this cafe. 


Comyn in fuppcit of the rule. 


Rule abfolute. 


(a\ 7idd*s 
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The King againft The Juftices of Surrey. 


Monday^ 
May 24 tli. 


^PHIS was a rule for a mandamus to the iufticcs of WJiere an ordesr 
X . removal was 

Surrey^ commanding them to receive an appeal made and ex- 
. , r • ft- • ^ eciited on the 

againft an order of two julticcs, removing George day before the 

Kellaway and his family from Richmond to Mortlake, 

The rule was obtained on the affidavit of one of 

the parifli officers of Mortlake^ which ftated that the ^ 

order of removal was dated on the iith of January moved, gave 

'' due notice and 

laft, and was executed in the afternoon of that day. entered their 

- rn r t r ft 1 appeal at the 

That the quarter feffions for the county of Surrey began Eajier fclTions, 

on the 1 2th, and that there was not fufficient time to fiot^ Ih! jufticei 

procure any information refpe£ling Kellawaf% fettle- appeal 

ment, or the requifite evidence to fupport an appeal, or 

even to afeertain whether fuch appeal ought to be made, been entered at 

the £hfph(jfiy 

That according to the practice of the feffions for that tiiiions; this 
county, notice mufl be ferved on the refpondent pariffi a manil'mu^fo 
by the appellant, of their intention to try fuch appeal, Juch^ap. 

at lead fix clear days before the commencement of the nouvuh- 

■' Itatiding it ap- 

feffions; that due notice having been given for the Eaflcr tliat tlic 

Epiphany Icl- 

feffions, the appeal was then entered ; but the Court I’lons continued 
refufed to hear tlic appeal, on tlie ground that it ought days, and were 
to have been entered at the Epiphany feffions, and re- J^Sjomned 
fpited until the next feffions. todiibnt dayi, 

Againft the rule an affidavit w'as made by C,J^ the rJffionsTto^ 
Laivfon’Eia,. clerk of the peace, which ftated that by allow appeals 

• r 1 r rr r 1 ^ entered 

the courfe and practice of the quarter feffions for that at any time 
, , j. , r • . . during ilnir 

county, they are always adjourned tor a certain time, ci.nunuance, 01 
and appeals againft orders of removal are allowed to ^emV^amUo' 

be lodged at any time during the (itthig of the feffions, tile next 

Kk 4 or feSions* 


twice adjourned 
to dillant day:-, 
and il'.at it was 
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or at the adjournment held next after the making fuch 
order, without requiring notice to be given to the rc- 
fpondents. And that the confideration of fuch appeal is 
thereupon adjourned to the next quarter feftions after 
thofe at which it is fo lodged. That the la 11 Kp'tfthany 
quarter feflions commenced on the 12th of Jtmuaryy 
and lafted fourteen days, when they were adjourned to 
the 2d of February following, (which adjournment 
lafted one day,) and again adjourned to the ill of Marck^ 
which lafted two days. It was ftatecl allb that Neivh/jrfon, 
where the Epiphany feflions were holden, was diflant 
only eight miles from Mortlake, 


Park and Lawes upon fliewing caufc, admitted that 
according to the conftru£lion of the ftat. 13 & 14 Car, 2. 
c, 12. /. 2., which gives the appeal, the next quarter fef- 
fions mull be taken to mean the next poflTiblc feflions (a ) ; 
but they contended that the Epiphany feflions were the 
next poflible feflTions, for it appears that by the pradlice of 
the feflions the appeal might have been lodged at any time 
during their continuance, which was fourteen days, or 
afterwards, at cither of the adjournments ; and no no- 
tice is ncceflary before entering the appeal, although by 
the 9 G. I. r. 7. / 8., notice muft be given before the 
hearing. And this being a parifli within the county, 
muft be prefumed cognizant of the practice ; and being 
alfo in the vicinity of where the feflions were holden, 
it falls within the rule in Rex v. The Jujlices ©/' Here- 
fordfiire {b)y where, although the parifli was more dif- 
tant from the feflions than in this cafe, and the prac- 

(«) R. V. Juftices of ToriJbirCy Dougl, 192., 4th edit, 

^ J) 3 T. J?., ^04, 

tice 
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ticc was not to receive appeals after the firft day, * this 
Court refufcd a fimilar application to the ptefent. 

Nolan, in fupport of the rule, relied on Rex v. The 
Jujlices of London. («) 

Lord Eelenborough C. J. The ftatute does not 
contemplate the continuance of the fefllons. It enafts 
that the party may appeal “ to the next quarter feflioirs,” 
without adtling or fomc adjournment thereof.” It 
takes the holding of the felfions as the point of time, to 
which it refers the appeal ; and the fellions are always 
confidered in law as one day, to whatever period they 
may by accidental caufes be extended. The appellant 
parifli ought to have a reafonablc time allowed for con- 
fidering who Jier they will appeal or not. The qucftioii 
is, whether the interval between the iith and 12th of 
January was a reafonablc time for that purpofe. We are 
of opinion that it was not. 

Bayley J. referred to Rex v. Jujlices of FlintJIjirc. {h) 
Per Curiam, Rule abfolute. {c) 

(rt) 15 Eaft^ 6.34. {h) 7 7 *. R.y 200. 

(c) Sec li, V. JvjVtces of Dorfet, 15 Eaft, 200., and R. v. JuJliffi of 
Siffox, ilf.206. 


1813. 


The Kino 

UgMItfi 

The Julliccsof 
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Tlie *3 G. 3. 
t. 90. f. 4., for 
paving; and 
lighting tlie 
paiilh of 
St. Martin, 
which prohilits 
under a penalty 
any perfon 
during the 
time he fimll 
he colUtior cf 
any tax, or hold 
any office of 
profit, or be 
intercfled In 
any contract or 
work to be 
done in the 
execution of 
that a£t, fro in 
a£ting as a 
committee-man 
under the 
does not extend 
to a collector 
of the aHelled 
Uxes. 


Lb£ againjl Birrell* 

J^EBT for penalties. The declaration ftated that the 
Defendant, after the making of a certain a<Sl of 
parliament, pafled in the 23d year of hisprefent majefty, 
intituled, An a< 51 : for better paving, cleanfiiig, and 
lighting the parilh of 5 /. Martin in the Fields” See. («), 
on the 29th of September I012, at the parilh of St. Alar- 
thii in the county of AUddlefex^ did aft as a committee- 
man in the execution of the faid adl, he, the Defendant, 
then and there being collellor of a ca iain i^tx commonly 
called the ajfejjt-d taxes for a certain part of the fald par 'tjhy 
that is to fay, Sujfolk-Street ward, contrary to the form 
of the faid adb. Whereby and by force of the faid acb 
the defendant then and there forfeited 100/., &c. 'I'he 
fecond count was for a like penalty, charging that the 
Defendant did zO: as a committee-man, &c. he the De- 
fendant then and there being collector of a certain tax 
called the property-tax for the faid part of the pnrijhy con- 
trary to the faid adl. There were other counts. Plea, 
nil debet. 

At the trial beforfe Lord Ellenhorough C. J., at the 
Aliddlefex fittings after laft term, it was proved that the 


(a) By 23 G. 3. c. 90. f. 4. it is enabled, that no perfon (hall be 
capable of acting as a committee-man in the execution of the faid aft, 
unlefs he (hall be then relident, &c., nor during fuch time as he fliall 
be coilcflor of any tax, or fhall hold any office of profit, or be any way 
intcicftcd or concerned in any contraft or work to be done in and 
about the execution of any of the powers of the faid aft. And in 
cale any fuch perfon hereby made incapable of afting as a committee* 
man in the execution of this aft, fhall neverthclcfs prefume to afl 
as fuch, every fuch perfon fhall for every fuch offence forfeit and pay 
the fum of 100/., £tc. 


defendant 
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defendant afted as a committee-man in the execution of 
the faid aft, and was at that time a coileftor of the 
aflefled taxes for Suffolk-Jireet ward, as alleged in the de- 
claration, whereupon his LonUhip allowed the plaintiflF 
to take a verdift on the firft count, with leave to the 
defendant to move to enter a nonfuit. 

Richardfon accordingly on a former day in this term 
obtained a rule nifi for entering a nonfuit, or arrefting 
the judgment, on the ground that the prohibition con- 
tained in flat. 23 G. 3. r. 90. f. 4. muft be reftrained to 
perfons that fhould be colleftors of any tax, or fliould 
hold any office of profit, &c. conn eft ed with the faid 
aft, and did not extend to colleftors of the public 
revenue. 

Abbott (with Holroyd) fhewed caufe, and relied on the 
generality of the words coileftor of any tax,” which 
might have been controlled, if fo intended, by words 
reftriftive of their meaning to that aft ; in the fame 
manner as in a fubfequent part of the claufe the prohi- 
bition was cxprefsly confined “ to perfons intereilcd in 
any contraft or work to be done in and about the execu- 
tion of the aft.” 

But the Court were clearly of opinion that the latter 
w'ords over-rode the whole claufe ; and controlled the 
general meaning of the words “ coileftor of any tax,” 
or who “ fliall hold any office of profit 5” otherwife a 
different conftruftion would go to difqualify a perfon 
who held an office, however exalted, in fee or in tail, 
from executing the powers of this aft j which would be 
puQiing the conitruftion beyond all reafonable limits. 

Then 


483 

1813. 

Lee 

tgainfi 

B1ERK&&. 



484 CASES IN EASTER TERM 


1813. 


I.1RE 

againji 

Birkeli. 


Then if the words cannot reafonably be under flood in 
their generality, as including every office of whatever 
nature, they mud be conftrued as of an office conneiSled 
with tliis a^. 

Rule abfolute. 


7'ucjJr.yj 

May 25th. 


SHIP1.EY and Others againji Kymer and Others. 


Where fugars 
were (hipped 
from abroad 
under a hill of 
lading, which 
expreHed that 
they were on 


^^SSUMPSIT for money had and received. At the 
trial before Lord Kllenborough C. J. at the London 
fittings after laft Mtckaehnas term a verdidl was found for 
the plaintiffs, fubjc£l to the opinion of this Court upon 


account of the 
plaintiffs, and 


the following cafe : 


-were to be de- 
livered to W. 
and their 
adigns, and fV. 
who were the 
agents of the 
plaintiffs for the 
management of 
their propeity 
configned from 
ahroad.indorfed 
the bill of 
lading, together 
with the other 
bills of lading 
comprifing the 
reft of the car- 
go, to the de- 
fendants, and 
drew bills upon 
them for the 
amount of the 


The plaintiffs are proprietors of eftates in tlie illand of 
Nt'vis in the Wi^ Indies : the defendants are brokers in 
partnerlhip refident in London, Meffrs. JVilliams and 
Wilfotty who were merchants at Liverpool, were employed 
by the plaintiffs as tlicir agents in England, for the ma- 
nagement of the property configned from their eftates in 
Nevis s and were in the habit of employing the defend- 
nnts as brokers, for the fale of cargoes of goods coming 
to the port of London, configned to them {Williams and 
Wilfon), and of drawing bills upon the defendants on 
account of fuch cargoes ; and there was an open account 
between them. In July 1810 feventy hogfheads of fugar 


■whole cargo, marked F. S. the property of the plaintiffs, were ftiippcd 

which the de- 
fendants ac- at the illand of Nevis on board the (hip Augujta, under a 

omd lbld"thc*'^* of lading, fpccifying that the feventy hogffieads were 

months erSit, accouut and rifque of the heirs of Lady F, Stapleton 

at tlie expira- 
tion of wliich they carried the amount of ths^iroceeds to the account of who in the in- 
terval between the fale and the expiration of the credit had become bankrupts : Held 
that the plaintifts were entitled to recover the piocceds of fuch fale from the defendants. 


n 


dcceafed. 
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dcccai'ctl, and were to be delivered to Mcflrs. W^illiatns and 
Wilfo7t or to their afligns. The bill of lading was in the 
coiTiiTion printed formj and the words ** on account and 
rifqiie of the heirs of Lady F. Stapleton deceafed/’ were 
inferted in writing. The plaintiffs are the perfons de- 
feribed as “ the heirs of Lady F. Stapleton deceafed.” 
In the beginning of September i8iOj IFilliatns and Wilfon^ 
who were confignees alfo of the whole cargo of the Au- 
gujla^ indorfed and delivered to the defendants the above- 
mentioned bill of lading, which they had received from 
the plaintiffs, together with all the other bills of lading 
of that fhip ; and at the fame time drew bills upon the 
defendants againft the cargo, including the fugars men- 
tioned in the bill of lading, to the amount of 15,000/., at 
four months ; which were accepted and paid by the de- 
fendants. Upon the arrival of the (hip, the defendants 
on the 4th of September entered the cargo at the cuftom- 
houfe, and proceeded to land and fell it, according to the 
ufual courfe of bufinefs between them and Williams and 
WUfon. The fugars were fold at the ufual credit of two 
months in various parcels, between the 25th of September 
and the 9th of OBobery both inclufive, and were paid for 
in due courfe. Williams and Wilfon flopped payment on 
the 17 th of September y and never again refumed their 
payments ; and their floppagc was known to the defend- 
ants fhortly after it took place, and before they had fold 
any part of the fugars •, but long after they, as brokers to 
Williams and WUfon for the fale of the faid fugars, had 
accepted bills to the amount above mentioned. On the 
17 th of November y Williams and Wilfon committed an 
a£l of bankruptcy, and on the 30th a joint commiflion 
was iflued againft them and one Harrifotiy and on tlie 
t4th of December another commiffion againft them only. 

The 
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The firft comniiffion was afterwards fuperfeded by order 
of the Lord Chancellor, but the fecond is ftill in profecu- 
tion. The defendants on the loth of December carried 
to the credit of Williams and Wilfori% account in their 
books the fum of 2066L i^s, id, as the amount of the 
fales of the 70 hogflieads of fugars, the two months cre- 
dit on the feveral parcels having expired at that time, and 
the whole amount being then due. On the 19th of De- 
cember the accounts were tendered, bearing date on that 
day. Williams and Wiljon are indebted both , to the 
plaintiffs and to the defendants to a greater amount than 
the fum fought to be recovered in this action. In Alay 
1 8 1 X a demand was made by the agents of the plaintiffs 
upon the defendants for the proceeds of the 70 hogfheads 
of fugar in queftion. The queftion for the opinion of 
the Court is, whether the plaintiffs are entitled to recover. 

If the Court jfhould be of that opinion, the amount of the 
damages to be afeertained by a reference ; otherwife a 
nonfuit to be entered. 


Bofanquet for the plaintiffs obferved on the fa^fs, that 
as the bill of lading exprefsiy fpecified that the fugars 
were configned to Williams and Wilfon on account of the 
plaintiffs, there could be no doubt that the defendants 
when they took the bill of lading and made advances 
upon the fugars, did it with full notice that Williams and 
iVilfon were only fa£Iors. They afterwards fold the 
fugars with a knowledge of Williams and Wilfon' % infol- 
tency, and received payment for them after their bank- 
ruptcy ; and the queition is, whether under thefe circum- 
(lanccs they are entitled to withhold the proceeds of fuch 
fale, which the plaintiffs, adopting the a£I of fale, feek to 
recover from them in this form of aaion. The defend- 
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ants can only be entitled to withhold the proceeds either as 
having a lien on them for their advances to IVilltatns and 
Wilfotti dr as having a fet-ofF agairift tlicm, or as being dif- 
charged by payment. As to tlio full, if they had not a 
lien on the goods, neither can they have on the proceeds j 
for the one is confequent upon the other j and in Martini 
V. Coles {a) it was decided that a fador by pledging the 
goods of his principal cannot convey a lien to the pawnee 
for his advances. Then as to the fet-olF, that can only 
exift in^afes of mutual credit or debts {b) ; whereas this 
fale by the defendants did not conlUtute any debt between 
themfelves and Williams and Wilfon ,• being made with 
full notice, which the bill of lading conveyed to them, 
that Williams and Wilfon were only fadors. The fale 
therefore properly conftitutes a debt between them and 
the plaintiffs, who were the principals. In Maanfs r. 
Henderfon (£•) it was held tliat where an agent at the time 
when he effeded an infurance told the broker that the 
{hip was neutral, it was a fufficient indication that he was 
ading as agent, and not on his own account, although he 
opened the policy in his own name j and therefore the 
broker had no right to retain the policy againft the prin- 
cipal for his general balance againft the agent. Then if 
this cannot be a fubjed of fet-ofF between the parties, 
neither can it operate as payment to Williams and Wilfon 
in difeharge of the plaintiffs’ claim. Payment to an agent 
may be good as a dUcharge againft the principal in thofe 
inftances where it may fairly be prefumed that the agent 
is authorized to receive it j but it cannot be fuppofed in 
the prefeut cafe tliat the plaintiffs would authorize fuch 
R payment as this, which is no adual payment, but 
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merely ftriking olF fo much as the proceeds amount to, 
from the credit fide of the account current between the 
defendants and Williams and Wilfon, 

Puller^ for the defendants, refted their cafe on the 
ground of payment. He contended that this cafe dif- 
fered from all the former, inafmuch as it is found that 
Williams and Wilfon were employed by the plaintiffs as 
their agents, in the management of the property configned 
to them from Nevis* They were therefore foncthing 
more than mere agents for fale, having a general control 
over the property to difpofe of it in the manner they 
might think beft. It is faid that Williams and Wilfon 
could not pledge \ but furely they might fell and receive 
the value ; and the cafe Hates, that when they indorfed 
the bill of lading to the defendants, they received the 
value in acceptances : which is equivalent to payment (a). 
It was therefore a delivery of the fugars to the defend- 
ants upon payment made by them inftanter, or rather by 
anticipation before the fugars were delivered j which is 
in elFe6t a complete fale. As to the fubfequent bank- 
ruptcy of Williams and Wilfony that cannot alter the 
rights of the defendants after payment made by them, if 
Williams and Wilfon had a right to fell and receive pay- 
ment. The cafe of Wright v. Campbell {b) comes the neareff; 
to the prefent, and that was confidered as a cafe of fale 
and not as^a pledge. In Maanfsv* tienderfon it was 
only decided that the policy-broker who dealt with the 
agent, had no lien upon the policy as againft the princi- 
pal, for a general balance due from the agent 5 but the 
Court allowed the lien to the extent of the premium on 
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tlie policy ; and therefore that cafe, if at all in point, is 
certainly not unfavourable to the argument, that where 
payment has been made upon a fpecific thing to a party 
entitled to receive it, to that extent the party making the 
payment will be prote61;ed. Now this was a payment by 
means of acceptances* given to the party who had a right 
to receive them in exchange for the fugars, and it was 
made, as appears from the cafe, according to the ufual 
courfe of bulinefs. If it had been made in fpecie, can it 
be doubted that it would have been good ? And being by 
acceptances makes no difference. In Pickering v. Bt^ {a) 
the Court held a fale by the agent would bind the princi- 
pal, where it was done in the ufual courfe, and the agent 
was in a condition to fell ; and Moore v. Clementfon (^) 
is not an authority to the contrary, becaufe there thb 
feller was known to be a mere fa£lor. Here the Gngle 
circumftance of the confignment being made to Williams 
and Wilfon on account of the plaintiffs, did not indicate 
to the defendants that they were only factors in this in- 

ftance, fo as to take it out of the ufual courfe of their 

• 

dealing. At all events, the plaintiffs fhould have made 

their demand before the iWay following, in order to give 

the defendants the earlieft opportunity of reforting.to the 

funds of Williams and Wilfon, 

Lord Ellenborough C. J. This is a very clear cafe. 
It is an action by the proprietors of certain hogfheads of 
fugar configned from Nevis to Williams and Wilfon their 
fa£lors, under a bill of lading dire6ted to them or their 
affigns. The firft queftion is, whether tlie bill of lading, 
notifies to whom the property belongs. Now that quef« 

(fl) 15 Eaji^ 38. (i) % Camp. N, P, C, jz, 
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tion is anfwered by the fa£l:, for. the bill of lading fpecifi- 
cally Hates that the goods were (hipped on account and 
rifque of the heirs of Lady F, Siapkiotty whofe heirs the 
plaintiffs are. I think therefore there can be no doubt 
that that fufiiciently defignates the property. Thefe 
fugars^ together with the reft of the cargo of the (hip 
mentioned in the cafe, were (hipped to Williams and 
Wilfotiy or their afligns, who were therefore entitled under 
this confignment to take poflefEon of the whole for the 
benefit of the individual proprietors. In this 'fituation 
Williams and Wilfon indorfe and put into the hands of the 
defendants the whole of the bills of lading, and inftead of 
taking advances by acceptances, on account of this parti- 
cular portion of the cargo, to the amount of about 2000/., 
they take advances to the amount of 15,000/., on what I 
call a pledge of the whole cargo. It was an advance not 
on a calculation of the value of thefe fpecific fugars, but 
on a calculation of the grofs amount of the whole. It was 
an advance too upon pledge, and cannot be confidered as 
a payment by anticipation upon a fale outri^t, as it has 
been argued \ unlefs it can be (hewn that the defendants 
flood in the fituation of purchafers, which they never did. 
It certainly was contrary to the duty of Williams and 
Wilfon as faflors, to complicate the property of tlie heirs 
of Lady Stapleton with that of the other proprietors in one 
general advance taken upon the whole cargo. That it 
cannot be confidered as a purchafe is clear, becaufe there 
was no perfon to look to ultimately for payment for thefe 
fpecific fugars, at the time when the advances were made, 
which there muft be where there is a purchafer^ but the 
defendants, according to their ufual courfe of bufinefs, 
were to difpofe of them and to account with Williams 
and Wilfon for the proceeds : they were not the buyers, 

but 
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but the perfons to obtoin a buyer. It feems to me 
therefore that this was an unauthorized tranfa£lion of 
pledge by the factors, and consequently not binding on 
the plaintiffs. Then if the defendants have no right 
under the pledge, have they any other rights ? They 
were aware of Williams and Wilfon*s infolvency, before 
they commenced the fale of any part of the Sugars. 
That, it may be faid, would not of itfelf alter the rights 
of the parties, but Hill it operated as notice. But an 
a£^ of bankruptcy afterwards takes place, by which the 
authority of the agent is revoked. A factor, though 
he may not be prevented from felling by the ftoppage 
of his employers, yet when an a£t of bankruptcy in- 
tervenes, is bound to hold the proceeds of the fale for 
the proprietors of the goods; for if the property be 
only a truft in the hands of his employers, it will 
revert to the original proprietors. Thefe plaintiffs there- 
fore ftand in the fituation of parties who bring their 
aflion for the proceeds of property mifapplied by the 
agent after his agency is at an end. It feems to me 
that the original property in the fugars ftill remained in 
them," and that Williams and Wilfon could not, by this 
mode of dealing, convey it to the defendants, nor any 
lien in refpefi of it. The plaintiffs therefore are en* 
titled to the proceeds which they claim, deducing the 
expences of fale. 
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Gross J. This has been treated in argument as a 
cafe of fale by Williams and Wilfon^ to the defendants \ 
and it has been iniiffed that the defendants having paid 
for the fugars have therefore a tight to retain them. 
But looking at the tranfa£fcion. and the fftuation of the 
parties^ I think there is nothing lefs like a fale than this* 

LI % The 
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TJie goods were configned frortx Nevis to Williams and 
Wilfont as faiS^ors, to be fold to others ; but they were 
not fo fold : on the contrary, they were put into the 
hands of the defendants, who advanced money upon 
them, but not as buyers, and after having fold them, 
now feek to retain the proceeds from the principals when 
the agents have become bankrupt* 


Le Blanc J. The chara<Ster of the different parties 
is diftindtly dated on the cafe. The plaintiffs were the 
owners of a Wejl India eftate ; Williams and Wilfon 
were employed by them as agents in the management of 
the property configned to them from fuch eftate, and the 
defendants were brokers employed by Williams and Wilfon, 
The queftion is, whether or not, this being a confign- 
ment of property to Williams and Wilfon^ or their afligns, 
fpecifically on account of the plaintiffs, the defendants, 
.who received it from Williams and Wilfon^ under an 
indorfement of the bill of lading for the purpofes of 
fale, can protect thcmfelves from payment over to 
the plaintiffs of the proceeds, by having given their 
acceptances on account of this property, together with 
the reft of the cargo. It has been contended, on the 
-only ground which could be taken, that this amounted 
to a fale at the time when Williams and Wilfon put the 
property into the hands of the defendants to fell for 
them. Now let us fee if it can be fo conddered. 
The cafe ftates that Williams and Wilfon were in 
the habit of employing the defendants, and placing 
Cargoes in their hands for fale, and of drawing bills 
upon them on account of fuch cargoes. This therefore 
was a habit of dealing not by way of fale to them of 
fuch cargoes ; but by drawing in advance upon them at 

upon 
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upon a pledge. It was placing goods in their hands 
and drawing upon them on account, not in the cha- 
ra 61 :er of principals receiving payment for the goods, 
but in that of brokers employing others to make fale 
for them, and receiving a grofs fum in advance, to be 
afterwards adjuUed when the proceeds were finally 
accounted for. If then the plaintiffs afterwards inter- 
pofe as principals, and call on the defendants as brokers 
before they have accounted with Williams and Wilforiy 
they have a right fo to do and recover the money. In 
Pickering v. Bujk the Court came to the conclufion that 
it was a tranfaflion of fale authorized by the principal, 
and fo expreffed themfelves, without meaning to (hake 
the grounds upon which it is held that a factor cannot 
pledge. It is immaterial to confider, whether the fa£Is 
of that cafe warranted the conclufion that the fa^Ior had 
authority to fell $ the principle upon which it was de- 
cided was, that it was a fale and not a pledge. But it 
is perfectly clear that there is nothing like a fale in 
this cafe, but a mere pledge ; and therefore the plaintiffs 
are entitled to recover. 
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Bayley J. I am of the fame opinion. A fa£l;or 
has no authority to pledge, becaufe it is out of the 
ufual and ordinary courfe of his dealing, but he may 
fell. The queflion then is whether this be a fale or 
pledge. The cafe ftates that thefe fugars were con- 
figned witli a variety of other goods to Williams and 
Wilfon^ which other goods, as it has been fuggefled in 
the argument, were indorfed to them by the bills of 
lading as mortgagees, and if fo, as to that part they may 
be confidered as proprietors ; but with refpe£^ to thefe 
fugars they do not (land in the charadler of proprietors. 
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The defendants had notice of this by the terms of the bill 
of Jading ; and do not. give their acceptances upon an efti- 
mate of the value of this particular part of the cargo 
but of the whole. After the notice they had, the 
prudent courfe would have been not to have given 
their acceptances, payable to Williams and Wilfon^ but 
to the heirs of Lady Stapleton. It is faid that they did 
nothing more than they were in the habit of doing ; but 
it does not appear, whatever that habit might have 
been, that the plaintiffs were aware of it, or ever fanc- 
tioned fuch a courfe of dealing. Then it is faid, that 
no demand was made by the plaintiffs until May ; but 
non conftat that they knew of the tranfa£lion before 
that time, and if the defendants were wrong in the firft 
inftance, this delay of the plaintiffs in advancing their 
claims, will not vary the rights of the parties. 

Poffea to the plaintiffs. 


Tue/dayf 
May a5th. 


Gumming againft Forester and Others. 


indebitatus alfumpfit for premiums of affurance, to 
ofaiUir nce in which the defendants pleaded the general iflue, with 

thf namtr of 

his iiriucip .1 a notice of fet-oflr, and by their bill of particulars 

crcdcrc conimif. claimed feveral fums as due to them for Ioffes upon lc» 

thiVhrcpuld veral (hips, (which were total loflTes), the caufe was re- 

folfes^which ferred to arbitrators ; who being in doubt whether the 

happened on defendants were entitled by law to their fet-oflr, ftated 
thofe policies ^ 

in an <i£Uon the material fa£Is on their award, to the following tenor, 

waiter to re> in order to enable the parties to take the opinion of this 

cover premi- 
ums, altlu I gh 

the [ones claimed were totalf and the broker had accounted for them with his principal 


ferred to arbitrators ; who being in doubt whether the 
defendants were entitled by law to their fet-oflr, ftated 
the material fa£Is on their award, to the following tenor, 
in order to enable the parties to take the opinion of this 


Court ; 
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Court : « We do find and declare that the plaintifi> 
Robert Cummingy beitig an underwriter, underwrote in 
account with the defendants, as brokers, divers policies 
of infurance, and amongfi: others, certain policies filled 
up in the name of James Hilly the aiTured, by whom 
the defendants were employed : that the defendants at 
the time of effecting the faid policies for Hilly guaranteed 
the folvency of the plaintiff and other underwriters on 
the faid policies to Hilly and fent the policies to him 
with their guarantee indorfed thereon, and charged and 
were allowed by him a del credere commiflion upon 
them; but there was no proof before us that the 
plaintiff was acquainted with the fa£f of fuch guarantee 
until the Ioffes on the faid policies hereinafter men- 
tioned were claimed. We farther find that Ioffes upon 
the faid policies effe£fed for Hill happened, for which 
the plaintiff was liable as an underwriter on the fame; 
which policies were then returned into the hands of the 
defendants to get adjufted by the underwriters, and the 
faid lofles in refpefl of the fubferiptions of the plaintiff 
on the faid policies were fettled, allowed, and paid in 
account by the defendants with and to Hill under and 
by virtue of their faid guarantee, before the faid action 
was breiught; the plaintiff having previoufly flopped 
payment, and withdrawn himfelf from bufinefs on ac- 
count of the deranged ftate of his affairs ; and we fur- 
ther find, that at the time of the commencement of the 
faid ad^ion a balance of premiums of infurance was due 
and payable from the defendants to the plaintiff^ 
amounting to the fum of 728/. 18/. id.; we find that 
the faid Ioffes fettled and paid by the defendants to 
Hilly under tlieirj guarantee to Hilly exceeded the faid 
fum of 728/. i8x. id. ; but we award and declare upon 
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the fa£fcs aforefaid, that the defendants are not entitled 
to fet off the faid loiTes againil the faid balance or fum of 
728/. i8x. id. ; and we therefore award, order, adjudge, 
arid determine that the defendants do and lhall, on the 
6th of January now next enfuing, pay to the plaintiff 
the faid fum of 728/. i8x. id.’* The defendants having 
refufed to pay this money, a rule nili was obtained for 
an attachment, and the cafe coming on to be heard at 
the end of the laft term, the Court directed the matters to 
be dated in the form of a fpecial cafe ; and the queflion 
under the above circumdances, now dated for the opi- 
nion of the Court was, whether the amount of the 
Ioffes mentioned in the award could be legally fet off 
in this affion againd the plaintiff’s demand. If, the 
Court diall be of opinion that the amount of fuch Ioffes 
can be fet off, the rule for the attachment is to be 
difcharged, otherwife to be made abfolute without 
cods. 

Ahhoity for the plaintiff, contended that thcfe Ioffes 
could not be fet off 5 id, becaufe they were unliqui- 
dated damages ; 2dly, becaufe a broker cannot fet off 
Ioffes on policies effedfed for his principal, although the 
broker may have adted under a commiflion del credere, 
id. Being unliquidated damages, they are not within 
the datute of fet-off(fl), which applies only to debts, 
or fuch demands, upon which, before the datute, the 
defendant on adfion brought, might have paid money into 
court, but that could mot have been done in the prefent 
indance, until 19 Geo. 2. c. 37. The cafes of Grove 
V. Dubois (^), and JBize v. Dichafon [c) do not apply } 

(») 7. G. %. c. aa. /. 13. (j) I r. A 1 1». 

(c) X T.X. 285. 

for 
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for thofe cafes turned on a different flatutc (a)y which 
extends to mutual credit as well as mutual debts^ and 
therefore has received a rnore enlarged con(lru£lion. 
Here, if as in Wienholt v. Roberts (b)y the pdrty had ac- 
knowledged Ioffes to a fpecific amount, it might have 
been argued that that amounted to an ^djuflmcnt, and 
the demand became liquidated, and in the nature of 
an account dated, and then perhaps a fet-off might be 
allowed ; but without any adjullment, the Ioffes re- 
mained unliquidated until afeertained by recovery in 
an aedion for damages ; and the arbitrators in this cafe 
had no power to afeertain them, becaufe the caufe only, 
and not all matters in difference, was referred to them, 
idly, Suppofmg thefe lolles capable in their nature of 
being fet off, dill the defendants, as brokers, are not en- 
titled to fet them off*. A del credere commiffion, 
whatever difference it may make between the broker 
and his employers does not operate as between the 
broker and a third perfon, to place the broker in tlie 
fituation of principal, efpecially in a cafe where he 
does not alfume to a£l: as principal. Now here the po- 
licies were all effected in the name of the principal, fo 
as to give the defendants not even a prima facie right 
to maintain an a£fion in their own name, and to 
afford the plaintiff no notice that any other perfon than 
the principal was intereded in them. And this is ano- 
ther circumdance of didinft ion from Grove v. iDubois ; 
for there the policy was filled up in the name of the 
broker, and the principals were unknown to the under- 
wnter, fo that the whole dealing was between the broker 
and the underwriter. In that refpeii therefore the cafe 
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was analagous to that of a faffcor, who, until his prin- 
cipal be difclofed, may fue in his own name. 

Campbell^ contra, urged the propriety of allowing 
the fet'Off in this cafe, as well to avoid circuity of ac- 
tion, as becaufe thefe being total lolles, were in the 
nature of liquidated damages ; and as to there being no 
adjuftmeiit in this cafe as there was in Wienholt v. 
Roberts^ the fame might be faid of Grove v. Dubois^ 
and Bize v. Dtekafon, It is true that in Grove v. Dubois 
Butter J. faid that the notice of fet-off was bad, but 
that was becaufe the Ioffes were not paid over by the de- 
fendant to his principals before the bankruptcy of the un- 
derwriter. Both thofe dccifions however turned upon the 
effe^ of a commiflion del credere, and therefore are in 
point, and govern the prefent. If the defendants might 
have a croff-aftion againft the plaintiff for the amount of 
thefe Ioffes, why may they not fet them off ? And it 
feems clear that they might maintain fuch a£tion, inaf- 
much as they have been obliged, through the default of 
the plaintif}> to make good thofe payments which he 
was bound to make ; it was therefore a compulfory 
payment on the part of the defendants, and releafed the 
plaintiff from all farther demand of the affured, Godfal v. 
Boldero (a) ; and therefore the law will imply a promife by 
the plaintiff to repay them, Etcatt v. Partridge (^), Jenkins 
V. Tucker {c) \ and in Child v. JMorley (^/), Lord Kenyon faid 
that if the broker had been bound as guarantee, there could 
have been ho doubt he might have maintained the aAion; 

Lord Ellenborough C. J. This is an adlion by an 
underwriter to recover againO: his brokers certain pre- 

U) 9 Eafty 8i. (i) 8 r. je. 308. (c) 1 H.Bl. 90. 

(J) 8 r.R. 6x4. 
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miums not paid over. In the ufual courfe of things 
the underwriter acknowledges upon the face of the po- 
licy the receipt of the premium, which is an admillion 
that he has received it through the intervention of the 
broker, and has no claim againft the affured. His 
claim therefore againil the broker is perfeG, unlefs it 
be met by the broker with a claim of fet off. Here the 
claim of the brokers to fet off arifes out of an unautho- 
rized contraft made by them with their employers, 
without the privity of the plaintiff. But I cannot help 
thinking the doctrine reforted to in the argument as to 
the right and liability confequent upon a guarantee goes 
too far. I cannot conceive how a contra£f between 
A, and B, can vary the rights between B. and a third 
perfon who is a ftranger to it, and empower B. to fet 
up a claim againil him as derived out of that contrail. 
Perhaps fomething may be found in the deciiions 
which would carry this liability to a greater extent 
than I think is warranted. But independently of that 
queflion, fuppofe the affured in this cafe had been fued 
for premiums, could he fet off unliquidated Ioffes, and 
what more do thefe defendants claim to fet off ? But 
the ftatutes of fet-off apply only to mutual debts, and 
are therefore not like the ilatute of bankrupt, which em- 
braces mutual credit, and upon which the cafe of Grove 
V. Dubois turned ; and it is fufficicnt to fay that mutual 
credit ex vi termini imports unliquidated damages, and 
when they can be fo arranged the account may be taken 
between the parties, 'fherefore in that refpe^l the cafe 
of Grove v. Dubois does not apply 5 and belides, there 
the dealing was with the defendant as a principal. As 
to compulfion of law,^ it was a compulfion of the de- 
fendants* own feeking, which arofe out of their own 
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Money fairly 
loft at play 
cannot be reco- 
vered hack ill 
an action of 
debt for money 
had and re- 
ceived not 
founded on the 
ftatute. 


voluntary aft, and the cafe is not like Exail v. Partridge, 
where the money was paid by the party under compul- 
fion of law to redeem his property from a diltrefs Jiot of 
his own creation. But no perfon can, by payment under 
a voluntary contraft acquire a right againft a ftranger 
which' he had not before ; the diftinftion is if it be by 
compulfion. In this cafe there is no pretence for a fet 
ofF, for the afl'ured originally could not have claimed to 
fet of thefe Ioffes, and no bankruptcy lias intervened to 
bring this cafe witliin Grove v. Dubois, 

Per Curiam, Rule abfolute. 


Thistle WOOD aj^ainji Cracroft and Darley. 

JQ|EBT for money had and received. Cracroft fuffered 
judgment by default. Darley pleaded nil debet. 
At the trial before Lord Ellenhorough C. J. at the laft 
London fittings, it appeared from the defendants* anfwer 
to a bill filed againft them in the Court of Chancery, 
which was read by the plaintiff, that the money fought 
to be recovered in this aftion had been loft by the plain- 
tiff at play, at a gaming-houfe in Bt. James^sfreet, The 
plaintiff, who was a ftranger to the defendants, had gone 
to this houfe at an early hour in the morning, and pro- 
pofed to play with Cracroft at hazard for a larger fum than 
he chofe to play for, whereupon Darley, with whom C. 
had no previous communication, and whom he only knew 
by name, propofed to C. that each of them (C. and J 9 .) 
fhould put tiown 50/., and fo form a bank to meet the 
Ioffes that might enfue from playing for fuch high ftakes, 
and that the profits and Ioffes (hould be borne and di- 
vided 


14 
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vided equally between them. After playing for (bme 1813* 
time they delifted, when it was found upon reckohirig yhistlewooh 
up the money in the bank, which had never been re- 
moved from the table, or out of fight during the time 
of playing, that the defendants had jointly won from 
the plaintiff 841/., which they divided between them- 
felves according to the agreement, after making a de- 
duction of 126/. for money loft by them to two perfons 
in bets relating to chances in the courfe of the play, and 
another of 7/. for the waiters. The plaintiff threw the 
dice himfelf during the whole time ; and the money was 
won fairly in the courfc of play. The declaration not 
concluding according to the form of the ftatute (a), the 
plaintiff was precluded from claiming to recover as for 
money loft at play, but infifted upon his right to recover 
as for money paid on a void or illegal confideration ; to 
which it was anfwered for the defendant, that it appear- 
ing that both parties were in pari deliClo, the rule potior 
eft conditio poffidentis applied. His Lordfhip inclined 
to this opinion, but diredfed the jury to find for the 
plaintiff for 708/., referving liberty for the defendant to 
move on this point. Accordingly Stavehy having on a 
former day in this term obtained a rule nifi for fetting 
afide the verdiCk and entering a verdiCt for the defendant 
Darleyy 

Park and Comyn now (hewed caufe, and compared 
this to the cafes of Jaques v. Golightly (^), Browning r. 

Mon is (r), and Jaques v. Withy («/), where two parties 
having been engaged together in lottery infurances, the 

(V) % Bl. Rcy. 1073. 

{ 4 ) 


(«) C.14./.4. 

(c) CQVff> 790* 


Court 
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Court permitted the one who had paid his money for 
fuch infurances tq recover it back from the other who 
received it ; and yet the tranfaftion being illegal^ both 
might in fome meafure be confidered as in pari deliflo. 
So here both have been concerned in a matter pro- 
hibited by law I but the queftion is whether the defend- 
ant be not the greater delinquent. Notwithftanding it 
is dated that the money was won fairly^ the natural con- 
cluiion from all the fa6^s i8> that the defendants were 
leagued together to drip the plaintid* of his money, 
which they agreed to ihare ; and therefore he is the 
party impofed upon by the other, and not dri£ily in pari 
deli^lo. Upon this didimdion the a^ion in Williams v. 
Hedly (b) was held maintainable. 


The AttorneyGeneral and Stan^ley contra were dopped 
by the Court. 

Lord Ellenborough C. J. If the Court difeovered 
any traces of foul play in this cafe, ^fo as to form a diade 
of delinquency between thefe parties by making it a cafe 
of oppredion or fraud upon one,' they would eagerly 
have interfered in order to adminider relief. But if all 
has been fair between them, then both parties are equally 
delinquent. In the cafes which have been mentioned 
of the lottery infurances, the datute was confidered as 
intended to proteA the individual, and to mark the lot- 
tery-office keeper as digmaticus, the one being likely to 
be opprefied or impofed upon by the other ; and on that 
view of the datute thofe decifions turned. In this cafe 
there is nothing to point but any difparity of delinquency 
between the parties. 

(«) 8 Meftt 37t. 


l^s Blanc 
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Le Blanc J. («) The tranfa£kion no doubt was illegal^ 1813. 
but there feems to be no imputation of foul play to entitle 

TllISTtliWOOD 

the plaintiff to afk for relief. againft 

CRACKorr. 

Pir Curiam^ Rule abfolute. 


(#i) Crofe J. had left the court. 


The King againji The Governor and Company 

of the New River. 


IVednefdsiyt 
May 46th. 


'JJ’PON appeal by the Governor and Company of 
the New River^ againft a poor-rate made for the 
liberty of Little Amwelly charging them in refpe£l of 
land in their occupation in Chadwell Meady on the 
ground that they were charged ait a higher rate or fum 
than the real value thereof, and alfo at a higher pro- 
portion than th^ other occupiers of land in the fame 
liberty, the court of quarter feflions for the county of 
Hertford confirmed the rate, fubjefl to the opinion of 
this court on the following cafe ; 

In a rate duly made and publilhed on the 26th of 
Augufi 1812, for the liberty of Little Amwelly in the 
county of Hertford^ the Governor and Company of the 
New River are rated as follows j 


Land of witich 
the annual 
value is im- 
proved by a 
fpring riting 
within it may 
be rated to the 
poor at fuch 
improved value, 
although the 
owners of the 
land who are 
alio occupiers 
do not receive 
any of the pro- 
fits derived 
from the ipring, 
nor does any 
part become 
due in the parifli 
where the land 
lies. 


Rental, 

^joo. Governor and Company of the New River for 

LaxiA. in Chadwell Mead - - O O 

The Governor And Company of the New River 
were incorporated by charter, dated 21 if of June 1619a 
for the purpofe of conveying water from a certain 
fpring rifing in Chadwell Mead^ in the liberty of Little 

Amwelli to the cities of London and Wejiminfters and 

do 
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do fupply a great part of the fame with water, by 
means of a cut called the New River ^ leading from 
the fpring to a head or refervoir at IJlingtorty whence it 
is diftrlbuted by means of engines and pipes to the dif- 
ferent parts of the metropolis, and from which the com- 
pany receive confiderable profit beyond the fum at 
which the property in quefiion is rated. The water of 
the New River is derived from two fources, part from 
the river Lea^ from which there is a cut communicat- 
ing with the New River^ near Chadwell Meady and part 
from a fpring rifing and inclofed in a bafin in Chadwell 
Meady which is the fubject of the prefent rate, and is 
the freehold of the New River Company, and in their 
occupation. The quantity of water derived from each 
of thefe fources is nearly equal. That part of Chad- 
well Meady which is occupiedT'by the company and is 
the fubje£t of nhe rate, contains about two acres; it 
confifts folely of the bafin in which^thc fpring rifes, 
and fo much of the cut from thence called the 
River as lies in the liberty of Little Amwelly where it 
joins the water taken from the river Leay and from 
thence it continues to run with the faid water fo taken 
from the river Lea in one joint courfe to IJlington, The 
faid land alone without the fpring, and if it were not 
covered with water, is of the annual value of 5/. The 
whole profits of the company arife from the fale of the 
water, no part of which is diftributed, nor is any of 
the money received for it by the company, nor does 
any become due in the liberty of Little AtnwelL If the 
advantage which the company derive from the ufo of 
the fpring may by law be included in the rate upon the 
land, the land and the fpring of water together are of 
the annual value at which they are rated. 


Bourchie^ 
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Bourchier^ in fupport of the order of feffions> after 
obferving that this was a rate on land which the f<?fllion$ 
had found to be of the annual value of 300/.9 con- 
tended that the ctrcumftance of the company being 
owners as well as occupiers of the land could make no 
difference when the annual value was once afcertained^ 
although that circumilance, from there being no rent> 
might create a greater difficulty in afcertaining fuch 
value. He relied On Rex v. Miller {a)y as decifive of and 
not diflin'guifhable from the prefent cafe. It may per- 
haps be argued that in that cafe the water of the fpring 
which was held to be part of the produce of the land 
was confumed and became profitable on the land, 
whereas here it is carried to a diftance before it makes 
a return, and therefore the land is not profitable within 
the liberty ; but that is an argument founded upon falfe 

i.' , 

premifes, affuming that land cannot be profitable unlefs 
the produce be confumed or converted into money within 
the parifh ; winch is confounding the profits with the 
produce of land. To yield profit the land muff be pro- 
ductive, but the produce need not be converted into 
profit on the land or within the parifh ; which in many 
cafes is impoflible, and in moll very unufual, and muft 
depend altogether upon the diftance of the market. Land 
producing corn, or land under which veins of coal are 
worked (^), is rateable in the parifh where it is fituate, 
although the produce is difpofed of and becomes ulti- 
mately profitable at diftant markets. The cafe of Rex 
V. Mtlltri therefore, is in all its bearings in point } and 
has no diftin^ion in fad, unlefs that being a mineral 
fpting and this a fpring of common water can be called 
. a diftindion. As to any fuppofed analogy between this 


(<t) Covfp, 619. 
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and the cafes of tolls upon canals, it will be found upon 
a very flight examination of the principle which governs 
thofe cafes^ that no fuch analogy prevails. Tolls are held 
not to be rateable except in the parifli where they become 
due for this rcafon ; becaufc they do not exift as tolls until 
the voyage in refpeft of which, they accrue is completed, 
and then only they have a locality •, which reafon, it is dif- 
ficult to apply to land. Neither is Rex v. Sculcoates (a) ap- 
plicable ; becaufe that cafe turned altogether upon the ab- 
lencc of any aflignable benefit arifing to the commiilioners 
from the drainage j here it is found that the company do 
derive a benefit, which is capable of and has in fa£l been 
eflimated. In Rex v. Corporation of Bath (^), the 
Court were of opinion that the corporation were rateable 
for their fprings and refervoirs in the parifh where thofe 
refervoirs were fituate, not becaufe the profits were re- 
ceived, but becaufe the property was produ£live within the 
parifh ; but that they were not rateable for profits derived 
to them from the life of land in other paftfhes ; but here 
the company is not rated for fuch profits. All that is done 
here is to rate the company in refpe£t of land found to 
be in their beneficial occupation, including a fpring as a 
part of the produce of fuch land, the annual value of 
which has been afeertained. 


Berensy Trollope^ and Watford^ contra, contended that 
this rate could not be fupported at all, or at all events 
not to the extent impofed. There muft not only be am 
occupation, but a beneficial occupation in the parifh 
where the land lies, which imports fomething accruing 
to the occupier of the land in that parifh* And Bmk v.* 
Milleir is confiftent with ihia do£lrine i for it was there 

(4) 1% BoP, 40^ . {i) £ajt^ 

ftated 
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Clafed that the profits arofe from the fale of the mineral 
water, and the company reforting thereto, which there- 
fore muft have been received in the pariih. A fimilar 
ohfervation may be made on the cafe of the coal-mine ; 
for it docs not appear but that t’nc coals were fold at 
the pit's mouth. But Rex v- oruhoates fcems decifive, 
inafmuch as it was tlicre confidercd tliat parties are not 
rateable merely in rcfpecf of their occupation, unlefs the 
property yield a pecuniary benefit within the pariih. 
Now that applies diredtly to this cafe, where it is cx- 
prefsiy ftated that no part of the profits either become due 
or are received within the liberty; and therefore if the pro- 
perty be rateable there, the company will be liable to a 
double rate, being rateable alfo in the feveral parillres 
where the profits arc received ; for that was fo decided in 
Rex V. The Corporation of Bath. It is laid tliat here is land 
in the company's occupation, but it does not therefore 
follow that they^are rateable : in Rex v. Sciilcoaies, Lord 
Ellenhorongh C. J. faid, I know of no inftance wdiere a 
canal company has been held rateable for the mere fpace 
occupied by the canal if no tolls were received or be- 
came due there ; and I cannot diftinguifii between land 
converted into a drainage and a canal,” So here it may 
be faid the company are not rateable for the mere fpace 
occupied by the bafin and fpring, if no profit is received 
or becomes due there ; and this principle is ftriiftly ana- 
logous to all the cafes from Rex v. Rage (a) downwards, 
refpedling the rateability of tolls. 

Lord Ellenborouch C. J. This is a rate impofed 
on land, including a fpring of water, as being of the 
aggregate annual value of 300/. The cafe finds, that 
the land alone, without the fpring, and if not covered 
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with water, is of the annual value of 5/.; but if the ad- 
vantage which the company derive from the ufe of the 
fpring may by law be included in the rate upon the land, 
the land and fpring together are of the annual value at 
which they are rated.” Much of the argument againft this 
rate feems to me to be built on a perverfion of the terms 
of this finding. We are deured to read the cafe as if the 
words were “ if tho-^ho/e advantage of the concern may 
be included in the rate whereas nothing like that is 
dated ; but only “ if the advantage which the company 
derive from the ufe of the fpring and the rate is 
exi^fsly dated not to be impofed upon the whole ad- 
vantage which they derive. I am at a lofs, therefore, 
to difeover between this cafe and Rex v. Miller any 
other didin£^ion than that which has been alluded to, 
viz. that the quality of the two waters is different, the 
one being a mineral and the other plain water. It 
has been affumed, indeed, that in that cafe all the pro- 
fits were received in the parifh where the land lay 5 but 
the cafe does not warrant any fuch conclufion ; and we 
know perfeflly well that the mineral water in quedion 
in that cafe is difpofed of in great quantities at didant 
places. It may be faid alfo that in this cafe the owners 
of the property are alfo the occupiers, but there the 
property was in the occupation of a tenant \ to which 
the anfwer has already been given, viz. that that circum- 
dance is no otherwife material than as it affords a niore 
eafy criterion for afeertaining the annual value. Here, 
then, is land, and water inclofed in a bafin upon the 
land, which falls within the legal defeription of land \ 
and although a confiderable portion of the profits of 
fuch water is derived from pipes, through which it is 
didributed to other places, yet it is found that the water 
has a certain afeertained value at the fountain-head : and 


in 
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in cafes of this kind it is enough to afcertain the local 
value of the property, without inquiring whether it 
yields a return on the fpot. A degree of confufion has 
arifen from comparing this to the cafe of tolls upon 
canals ; whereas they are eflentially different ; for tolls 
are an incorporeal hereditament, and have no local cor- ' 
poreal exiftence fo as to be the fubje<E^ of rate until they 
become due. Then we have been prelTed with the cafe 
of Rex V. Sculcoatesj where it was holden that the com- 
miflioucrs in whom a drainage was veiled were not 
rateable; but that was fo holden upon the principle 
that where there is not a feintiila of benefit derived from 
the occupation, the property is not rateable : there the 
commiflioners were merely fervants of the public, having 
no divitible fund in their hands either as truflees or to 
their own benefit, and deriving no advantage from the 
drainage ; and the only perfons benefited by it were the 
owners of lands in other parifhes. In Rex v. Bath it was 
affumed in the decifion, that the water was the fubje^ 
of rate in the .parifh where it was impounded in the 
refervoirs ; the only queflion there being, whether the 
corporation were rateable in that parifh to the extent of 
all the profits received by them, or whether the rate 
ought not to have been framed with reference to the con- * 
tributory profits derived to the company in other parifhes. 
Without going farther into the feveral cafes upon this fub- 
je£^, and feeling no difpofition to overrule the cafe of 
Rex V. Miller i 1 think there is no doubt that the feffions 
have come to a right decifion. The property is locally 
valuable in the parifh where it is rated, although that value 
is derived from extrinfic circumllances, and although the 
profits are ad^ually received elfewhere. 
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Grose J. No pcrfon confideviiig this cafe can en- 
tertain a doubt. It is admitted that the fpring and tlie 
land in which it rifes are the freehold of the' company > 
and in their occupation. The only queftion is> whether 
it is a beneficial occupation. Upon that fnbje£^ there 
cannot be a reafonable doubt ; for it is Rated in the cafe^ 
that the land including . the fpring is worth 300/. per 
annum, and that the company, do deriye a confiderable 
profit from it. It would be ftrange, therefore, if the 
Court (hould hold that it is not rateable. I cannot dif- 
tinguilh this cafe from the common cafe of land on 
which corn grows. In fuch cafe the land is afieiTed 
according to its value, and that value is eRimated ac- 
cording to that which it produces ; fo here the land 
produces a fpring, and the value of it is to be computed 
according to the benefit which the fpring produces to 
the company. I fay nothing as to the quantum of the 
rate, that being a queRion wholly in the dtfcrction of 
the feflions : here we have only to decide on the rate- 
ability of the property# 


Le Blanc J. The queftion arifes on the validity of 
a rate made for the liberty of Little AtmvelL By that 
rate the Neiv River Company are rated for land at a 
certain fum j which rate is impofed on them as occu- 
piers of local corporeal property within the liberty. No 
rule is clearer than this, that it is not the bufioefs of 
this Court to enter into inquiries as to the value found 
by the fefiions, Whether it be eRimated at too high a 
rate or not. The felfions may poffibly. have put too 
higlt a value on the property, but with Riat queRion this 
Court docs not interfere, luor indeed is it Ribroitted to 
US. The only queRion upon which we are required to 

deliver 
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deliver our opinion is> whether this property be rateable^ 
and whether the fefiions, in forming their judgment 
on that point, have taken into their conlideration cir- 
cumftances which they ought not. The fubje£^-matter 
of the rate is land: and the cafe dates that the land 
taken independently of the fpring, is of the annual 
value of 5/. only; but if the fpring and the advantage 
derived from it by the company may be taken into con- 
(ideration, then the land is not rated at more than its 
value. That brings it to the quedion, whether in edU 
mating the value of land, fomething which is peculiar 
to the land, and makes it more profitable to the occupier 
tlian if it were away, can be taken into con fi deration : 
and that quedion has already been determined in v. 
M tilery which, as it feems to me, cannot be didinguiihed 
from the present cafe. That was a cafe where land, 
being rendered more productive by reafon of a mi- 
neral fpring ariiing within it, was held rateable at 
fuch increafed value. The only feature of didindlion 
between the two cafes is this, that here the company do 
not receive an y of the profits of the water on the fpot, 
whereas it is contended that in Rex v. Miller ^ it may fairly 
be prefumed (for it is not fo dated in the cafe) that the 
profits were received at tlie fountain-head in the parUh 
where rated ; but docs it make any difference to the 
occupier whether he takes the profits of his land by 
felling the produce on the land itfelf, or by difpofing: of 
it elfewhere?. Suppofe a man occupying laud out of 
which he digs brick-earth, and converts it into brickk tn 
an adjacent parifh ; would he not be liable to be rated 
ae for brick-land in the parifli where the land lieS^ in 
the fame manner as if he had fold the bricks in that; 
pariih ? Particular expreffiops taken from cafes diiU- 
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1813. milar in their circumftances have been dwelt upon, itt 

— order to imprefs upon the Court the rule that there 

muft be a beneficial occupation in the parifh ; to con* 
ftitute which it is faid that the profits muft be received 
Company, there. But the cafes of tolls are by no means applicable, 
which are only of value at the place where they become 
due, and not like land which is of a certain permanent 
value in the place where it is fituate. With refpe6i to 
Rex V. Sculcoates, that cafe proceeded on the ground that 
the parties rated had not the beneficial occupation of 
any property whatfoever which could be the fubjeft of 
rate ; but here the company are found to be in the acl:uai 
occupation of land which produces a profit. Whether 
they are liable to be rated in every parifh through which 
the line of river paffes is a queftion which at prefent it is 
not necelTary to determine : nor is it material for us to 
inquire whether the feflions have made a higher eftimate 
of the profits than they ought to have done. It is fuf- 
ficient for our decifion that it is found by the cafe, that 
there is an occupation of local and vifible corporeal pro- 
perty within the liberty, which is rendered of greater 
value by reafon of the fpring, than it would be without. 
Under thefe circumftances, unlefs we were to overturn 
the cafe of Rex v. Miller^ we muft hold this property 
to be rateable. 

Bayley J. T think it is clear, that the company arc 
liable to be rated for the fpring, which is part of the 
produce of the land. The company have the means of 
canying this produce to market, where it affords a be- 
neficial return 5 and it can make no difference whether 
they convey it along a canal or in carts and waggons or 
by any other mode. It is ftill the produce of the land, 

tS which. 
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which, when brought to market, produces a profit. 1813. 

The cafe of tolls upon canals is perfeftly diilinguifhable, 

becaufe tolls exift as local vihble property in the parifli agaiaft 

where they accrue, and before they can be rated all the 

cafes have held that they mud exift as a toll ; but this is Company. 

a rate on land fituate in the parifh. The fallacy of the 

argument lies in applying to land a rule applicable to 

one fpecies of incorporeal property, and deducing from 

thence that the profits of land muft be rated in the parifh 

where they are received, and not where the land lies ; 

and that this company is liable to be rated in that parifh 

to the full extent of the profits received. But this is 

not a rate on the profits which the company acquire, 

but on the land which they occupy. The queftion then . 

is, what land do the company occupy within the liber* 

ty. not what profits do they receive there ; and what is 

its annual value. It appears that they occupy this land, 

the value of '»vhich is improved partly by the fpring, 

and partly by reafon of channels and pipes in other lands, 

through which the water is conveyed to the confumer. 

Perhaps, therefore, it may be fair that in fixing the 
quantum of rate on this property refpefl fhould be had 
to the benefit which refults to the company in the dif- 
ferent parilhes through which the water is conveyed. 

But this obfervation applies only to the quantum, with 
which we have nothing to do : here it is quite clear that 
the company have a beneficial occupation of land in 
Litth AmwelL and are therefore liable to be rated. 

^ m 

Order of Seffions confirmed* 
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Renting the 
colls of a li ridge, 
vefted by aft of 
parliament in a 
company of 
proprietors who 
arc declared a 
corporation, 
will confer a 
fcttlement, al- 
though the tolls 
arc made per- 
fonal eftate, and 
the renting is 
not dated to be 
by deed. 

The 13 G- 3 - 

#.84. (General 
Turnpike Aft), 
which prohibits 
perlons from 
gaining a fet- 
tlcroent by 
renting the 
tolls of turn- 
pike roads, does 
not extend to 
the tolls of a 
bridge, which 
bridge doe* not 
appear to be 
part of the 
turnpike road. 


The King again/} The Inhabitants of Bubwith, 

court of quarter felfions fortheEall Riding of the 
county of Torh difeharged an order of two juilices for 
the removal of John MaJJeyy his wife and children^ from 
the townfhip of Bubwith to the townlhip of Foggathorpe^ 
both in the Eaft Riding, fubje£l to the opinion of this 
Court on the following cafe : 

It appeared to the Court that the John Majfey had 
become fettled at Foggathorpe by luring and fervice, but 
that after having obtained fuch fettlement, he rented for 
one year the tolls and tolUhoufe of Bubtvith bridge, in 
the towiilhip of Tiuffield, Thofe tolls were collected by 
virtue of an act of parliament pafled in the 33d year of 
his prefent majefty, inti tied “ An a£t for building a 
bridge over the river Derwent^ at or near Buhwith ferry, 
in the Eaft Riding of the county of Yorhy and making 
proper approaches thereto;” which a£t is agreed to be 
taken as part of this cafe {a). The tolls and toil-houfc 
were of the annual value of 70/. The value of the toll- 
houfe alone was lefs than 10/. per ann. 

Topping and Holrpydy in fupport of the order of felTions, 
by way of anticipating an objection that might be made 
on the attthority>o£ Rex v. Chipping Norton (b), viz* that this 

(«) By that aft the bridge, toll-honfe, and approaches thereto are 
tailed io a company of proprietors, who arc declared to be a body cor** 
porate, aud they are authorized to demand and receive for their own 
proper ufe and benefit for pontage, as or in the name of a toll, before 
any palTage over the faid bridge is permitted, certain fpecified Turns, 

' and the faid tolls are allb veflcd in the company. And it is allb 
cnafted that the (hares of the proprietors (hall be deemed per/bnal 
ellate. 

239 - 

being 
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being a renting of tolls belonging to a corporation^ the 
cafe Ihoulcl have dated the renting to have been by deed j 
contended that the term renting implied a renting under 
fuch demife as the parties were competent to make, which 
could not be implied in the cafe alluded to, becaufc there 
the renting was exprefsly dated to be by verbal agreement. 
That obje«Sl:ion failing, they maintained on the reft of the 
cafe that this was fuch a tenement as would confer a fettle- 
ment ; for although the toll-houfe was not of the annual 
value of lo/.f yet coupled with the tolls, it exceeded that 
value ; and tolls, according to Co. Lit. (a), are a tene- 
ment for which an allize lay at common law, and fo it 
was refolved in W'ebb^s cafe (^), and in Rex v. Chippittg 
Norton^ Lord Rllenhorough C. J. confidered that the taking 
of tolls would confer a fettlemcnt. 


1813* 


The Kino 

The Inhabit 
tants of 
Bvbwith. 


Richardfotiy contrh, contended that thefe tolls did not 
amouiit to fuch an intereft in land, as would conftitutc 
a tenement 5 they were merely payments for the liberty 
of palling over the bridge, which the a£^ has declared 
to be perfonal property. The proprietors, therefore, 
could only demife fuch an intereft as the a£f vefted in 
them, which was only a perfonal intereft belonging to 
them as adventurers in the bridge. Befides, there is a 
further objerfion arifing upon the 13 C. 3. c. 84.yi 55. 
(the General Turnpike Adi) which prohibits any gate- 
keeper or perfdn from gaining a fettlement by renting 
the toHA of turnpikes, or redding in any toK^houib f and 
although the prefent a£l has no limilar claufe, yet the 
bridge, being a part of the turnpike, falls within the pro- 
vifions of the general a 61 : : it is true, the bridge is not 

{a) {h) ZRcp. 46 ,b. 

exprefsly 
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exprefsiy veiled in the truilees of the turnpike ; but dill 
it mud be confidered as a branch of the turnpike. In 
JUm V. (a) it was fo conlidered, although the words 
turnpike-road were not ufed in the local a£l. 

Lord Ellenborough C. J. It is true the words turn- 
pike-road did not occur in the a£l upon which I^ex v. 
JE/vft was decided. But the commiflioners under that 
a£l were trudees of the road ; and it was to all intents 
confidered as a turnpike road. As to the renting^ it is 
enough for us to decide on the doubts which the fedions 
a^ually entertained ; and they have not dated any doubts 
upon that fubjed ; for they have dated (imply that the 
pauper rented the tolls, which mud be underdood a 
legal renting. Then the only queftion remaining is, 
whether tolls are a tenement. There is no doubt that 
they are fo generally; but it is faid that here they cannot 
be fo, becaufe the has made the (liares of the pro* 
prietors perfonal edate. That, however, does not make 
them lefs a tenement in the hands of the perfons to 
whom demifed : fuppofe the a£l had veded the Ihares in 
the proprietors for a term of years, they would dill have 
been a tenement. 

Le Blanc J. In v. £/vet the Court deemed it 
a turnpike-road ; the a£l enabled the commiflioners to 
ere£l turnpikes on the high road. 

P/r Curiam^ Order of Seffions confirmed. 
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Gladstone and Others, Affignees of James 

May 

Sill and William .Watson, Bankrupts, 
again/l Hadwen. { a ) 


^JI^ROVER by the plaintiffs, as affignees of Sill and 
Watfotty who carried on trade at Liverpool under the 
firm of James Sill and Company, againft the defendant, 
for the recovery of the value of divers bills of exchange, 
amounting to 1810/. i6s, 6d., and of a certain draft 
drawn by the defendant on his own bankers for 2139/. 
6s. 6d,y and of two Bank of England notes for 5/. each. 
At the trial at Lancajlery at the fummer affizes 1811, a 
verdict was found for the plaintiffs for 1820/. 16^. 6(/., 
fubje 61 : to the opinion of the Court on the following 
cafe : 

On Thurfday the 25th of OSloher 1810 James Sill ap- 
plied to the defendant for the loan of 8000/., telling him 
that he was in want of that fum to meet certain accept- 
ances of Sill and Co., part of which would be due on 
the Saturday and part on the Wednefday following, and 
that he would give him ample fecurity. The defendant 
thereupon delivered to Sill bills of exchange to the 
amount of 1860/. 14/. 6d., and alfo a draft drawn by the 
defendant on his own bankers for the fum of 2139/. 
6s. 6d.y but which was never accepted, and received 


Where 5. ob- 
tained bills of 
exchange from 
the defendant 
upon a fraudu- 
lent reprefenta- 
t’on that a fe- 
curity given by 
him to the de- 
fendant (which 
was void) was 
an ample fccu- 
rity, and on the 
next day having 
refolvcd to flop 
payment, in- 
formed the de- 
fendant that he 
had repented of 
what he had 
done, and had 
fent exprefs to 
flop the bills, 
and would re- 
turn them, and 
three days af- 
terwards com- 
mitted an aft of 
bankruptcy, 
after which he 
returned to the 
defendant all 
the bills (except 
one, which had 
been dlfcount* 
ed), and alfo 
two bank- 


from Sm as the fecurity propofed a certain paper Jhe”Vo«cd^of 

writing addrelled to him (the defendant) to the tenor difeount, 

® ' ' and the defend- 

following ; ant delivered 

back the feco- 
rity, and after- 
wards a commirtion of bankruptcy iflued againll S.y the afltgnees under which commiflion 
brought trover againfl the defendant for the bills and bank-notes: Held that the de- 
fendant was entitled to retain them. 


()f) This cafe was argued at Serjeants' Jan. 


« We 
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<< We having a right to hold two hundred and fifty 
tierces of coffee, now landing from the Fanny from 
Jamaica^ or the proceeds thereof, for fecuring to us^ 'a 
fum of fix thoufand pounds or upwards now owing to us 
by Thomas Hinde^ we delegate that right to thee for the 
purpofe of fecuring out of the debt due to us, any balance 
we may owe thee not exceeding the fum of fix thoufand 
pounds. (Signed) J, Sill and Co.” 

« Liverpool, 25th of 10 mo. 1810.” 

The coflee mentioned in the paper writing delivered by 
Sill to the defendant, was the property of another perfon, 
over which, in facl. Sill had no ‘ control, nor any lien 
whatfoever, but which Sill and Co. had before pledged 
as far as they could with another creditor. Sill having 
received the bills of exchange and draft, fent them on the 
fame 25th of OBoher, by the poll, to his partner William 
Watfon, who was then in London, directing him to retain 
them until 12 o’clock on Saturday, and then, if he did 
not hear from Sill to the contrary, to deliver them to 
Ttichardfon, Overend, and Co. of London, to whom Sill 
wrote, by the fame poll, to the following effe£l : 

With the inclofed 16 bills, value 4000/., pleafe to 
cancel our acceptance to W, P, Hutchinfon for 2466/. 
19/. 5^., due 27th inft., and the balance pay to Lrfevre 
and Co. to be placed to the credit of Thomas Ainfworth 
and Co.” (Signed) J» Sill and Co.” 

Liverpool, lo mo. 25th, 1810. 

•• Since writing the above we have confidered to inclofe 
the bills fpecified . above to our Wm. Watfon, who is ih 
London, and who will wait upon you with them. Which 
you will pleafe apply as above. J, 8. and Co.” 

On the 26th of OBober Sill refolved to flop pay- 
ment, and having come to that refolution, fent off a 

meiTengtr 
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meflenger expxefs to London^ for the purpole of ftoppilig 
the bills and draft, and preventing the fame from being 
paid to Richardfin^ Owrendf and Co. The mefTenger 
arrived in London on the morning of the avth of OMft, 
and flopped the bills and draft in the hands of W at f on ^ 
who had not at that time received the bills, but re- 
ceived them about an hour afterwards ; and then im- 
mediately returned to Liverpool^ and arrived there on 
Saturday the 28 th of October y bringing with him the 
draft and the bills, except one for 49/. i8-r<, which 
he had difeounted, and out of the proceeds of which 
he brought two Bank of England notes for 5/. each, 
which he immediately delivered to Sill, On the 26th 
of QEtobery after Sill had fent oft' the meftenger tn 
LondoHy die defendant applied to Sill for the num«> 
bers and particulars of the calks of coffee mentioned in 
the fecurity, when Sill informed him that he had felt 
uncomfortable, and had refolved to go no farther, 
and had fent oft' a perfon to London to flop the bills and 
draft, and that he expe^ed them down again from Lon» 
dotty and would return them to the defendant. In the 
evening of Saturday the 2^th of OSloher Sill caufed the 
partnerftiip books of account to be removed from their 
counting -houfe to his private dwelling-houfe, and on the 
mortung of 3 doftday the 29th of October Sill and Watfon 
refpe^lively committed a£ls of bankruptcy. On the 
fame day, after the a^ls of bankruptcy liad been com- 
nutted. Sill fent to the defendant the draft and bills, 
(except that for 49/. 1 8r.), and two Bank of En^and 
notes for 5/. each, part of the proceeds of the faid- bijU 
for 49/. 1 8x., and the defendant received tlie £ime and 
delivered up the paper, writing which was delivered to 
him as a (ecurity. On the ($th of November following a 

conj- 

t9 
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commiffion of bankruptcy iffued againfl; SUI ond 
who were duly declared bankrupts, and an aifignment of 
their eflate and effe£):s was made to the plaintiffs, and 
the defendant converted to his own ufe the bills, drafts, 
and bank-notes fo received by him. 

The queftion for the opinion of the Court is, whether 
the plaintiffs are entitled to recover : if they are fo en- 
titled, the verdict is to ftand for x8io/. i 6 f, 6^., and 
10/., both or either of thofe fums as the Court fliall 
dired; : if not, a nonfuit to be entered. 


Rtchardforiy for the plaintiffs, contended that this cafe 
prefented the common cafe of a loan upon fecurity, 
which fecurity afterwards turns out to be bad ; and that 
5 i// having made no communication to the defendant of 
his intention to refcind the loan by returning the bills, 
until after he had determined to (lop payment, was not 
then in a condition to exercife an eledlion. The promife 
to return the bills was made in contemplation and upon 
the eve of bankruptcy, and was void as being a fraudu- 
lent preference ; and the bills were not returned until 
after the bankruptcy ; and even then not in their entire 
ftate, but after one of them had been difeounted ; which 
fhews that the bankrupts had the control over the whole : 
the defendant, therefore, had no right to retain them. 
At all events, he is not entitled to the two bank-notes, 
for by difeounting the bill the bankrupts made the pro- 
ceeds their own, whatever may be the right as to the 
remaining entire bills, and they had the bank-notes in 
their poffeflion, order, and difpofition at the time of their 
bankruptcy within the 21/. i. r. 19. But that the pro-' 
petty in the whole paiTed to the bankrupts at the time 
of the firft delivery of the bills to Si// by the defendant, 

may 
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may be further illuftraitedf by analogy ta c^fes in the 
criminal law. Soppofe the queftion had aiifen upon an 
indidment againft Sili for a felony^ and it had appeared 
that he obtained thefe bills by this fraud ; could there 
have been a doubt upon adjudged cafes that he would 
have been entitled to an acquittal, on the principle, that 
where the owner intends at the time to part with the 
property, it cannot be a felony ? Perhaps, therefore, the 
defendant could not have maintained trover for thefe 
bills againll: the bankrupts themfelves, fuppofing them 
not to have become bankrupts ; for it might have^ been 
faid, that he had actually parted with the property to 
them i but admitting, in that cafe, that the bankrupts 
would not have been entitled to retain by reafon of their 
fraud } ftill innocent aflignees may be entitled to hold 
for innocent creditors where the bankrupt would not. 

Littledalcy for the defendant, infilled that the delivery 
of the bills to 5/7/ worked only a change of pofleflion and 
not of property. It was obtained by fraud and under a 
falfe pretence of the value of the fecurity given in ex- 
change; and where a party exchanges one thing for 
another, knowing the thing that he offers in exchange is 

not his own, there no change of property takes place, 
but only a mere change of pofleflion. Perhaps no cafe 
will be found exprefsly deciding that pofition; yet in 
6 Mod. 1 14. Amti , Holt C. J. inclined to the opinion that 
a file of goods on credit obtained by fraud, would not 
alter the property : the contrary indeed feems to have 
Seen held in Farher v. Patrich (//), but there the rights of 
third perfons intervened ; and, therefore, fuppofing that 

(#) 5r.je.175. 
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deci/ion to be right, the general ruUMiiBIl (till hold good, that 
as between the parties themfelves every^ contra£l founded 
in -fraud is void. Even a fale in market overt, if made 
by covin, will not bar him that hath the right (/x). The 
cafes alluded to from the criminal law proceed on a 
rule peculiar to cafes of felony, and altogether foreign to 
other cafes ; which rule requires tliat there (hould be a 
trefpafs in the taking before it can amount to felony \ 
but a delivery obtained by fraud may be fuch as does not 
amount to felony, and does yet not pafs the entire pro- 
perty to the perfon obtaining the delivery. Perhaps in 
this cafe the delivery of the bills to the bankrupts paiTed 
to them a qualihed property, as a delivery of goods by 
the vendor to a carrier paiTes a qualified property to the 
vendee *, yet if he become infolvent the vendor may flop 
them in tranfitu. So here, the transfer being incomplete 
by reafon of the fraud, the condition on which the bills 
were parted with altogether fails, and the contra6^ be- 
coming a nullity ab origine, the defendant has a right to 
get back his bills. Therefore he might have brought 
trover for them, or if the bankrupts or the aflignees had 
received the money, affumpfit would have lain againfl 
them, for they would have been holden truilees for the ^ 
defendant, and as fuch bound to reftore it.' In Harrtfon 
V. Walker {h)^ where the aifignees received the money under 
circumftances very (imilar to the prefent, it was holden 
that the owner of the bills might recover it from them 
in an a£rion for money had and received. Lord Kenyon 

C. J. obferving that the affignment under the commiffion 

« 

pafles only fuch property as the bankrupt is confeien-' 
tiouily entitled to. ^low here, as between the bankrupts 

(0) tihft. 713. Sir tv. Jonest 164, - (>) Peakis N.P. C, xii. 

7 and 



ni THE Fipty-thied Year of GEORGE III. 

tnd the defendant^ a court of equity would have ordered 
the bills to be returned) confidering the bankrupts as 
truftees for the defendant. But the alTignees take fub- 
je£l to all equities and liens which would have attached 
upon the property in the hands of the bankrupts 5 and 
only take what the bankrupts are confcientioufly entitled 
to; they are, therefore, tru flees for the defendant, or 
rather they do not take at all ; for the bankrupts had no 
beneficial intereft. Neither they nor their aflignees could 
have maintained any a£lion on the bills, becaufe it might 
have been proved that they gave no confideration for 
them ; v. Marquis of Headfort (/x). But, laftly, ad- 
mitting the contra£l; to have been binding, the parties 
have refeinded it, by mutually giving up the fecurities on 
each fide ; and although it is faid that this agreement 
was made in contemplation of bankruptcy, and not exe- 
cuted until after the bankruptcy, and therefore fhall not 
prevail ; it will be found that that rule applies only to 
cafes where the creditors are defrauded, by the agree- 
ment, as in Barnes v. Freeland (^) j but if it be fuch as 
ought in confcience to be performed, the aflignees will 
be bound to carry it into effe£l. With refpe£l to the 
bank-notes, there feems to be no rcafon why the right 
to them ihould not follow the right to the bills. 

Richardfon in reply. It will be found that the prin- 
ciple on which the cafes of felony proceeded is general, 
and applies s^s well to cafes of contrail, as to other cafes. 
The principle is, that if goods or money be delivered 
upon a contradl, fuch property palTes to the bailee as 
will fatisfy the intention of that contrad 5 therefore if 

(n) a Camfh, N. P* C. 574. (>) 6 T. R> 8a 
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delivered with the intention of receiving the identical thing 
back again, the poileihon only is transferred ; but if there 
be a delivery of goods on fale, or of bills or money in pay- 
ment or upon a loan outright, or upon fecurity, the pro- 
perty pafles. Rex V* Parks («), CglemarCs cafe, (^), AtkittforCs 
cafe (r)* Parker v. Patrick {d) was an exprefs decilion that 
the property palTed notwithftanding the goods were ob- 
tained by fraud ; and in Power v. Wells (<?) it was held, that 
fraud in a warranty made by one party to a contrad^ did 
not enable the other party to refcind it. So here the 
defendant trufled to a warranty. If then the property 
once veiled, the ailignees cannot be affe^led by any 
thing done afterwards by the bankrupts to deveft it 5 
for they were not competent to bind the aihgnees, who 
reprefent the creditors at large, and not merely the bank- 
rupts, and derive their title by law through the ailign- 
rnent of the commiffioners ; and even if the bankrupt 
has the order and difpoiition of property without the 
right at the time of his bankruptcy, no fubfequent a£l 
of his can afFe£l the rights of the ailignees. In Hartop 
V. Hoare {f)^ the defendant was held liable for jewels 
pledged to him> becaufe the party pledging them had no 
right to bind the plaintiiF, whofe property they were. 
As to the right of iloppage in traniitu, that is founded 
on an implied provifo in every contra^ of fale, that 
until the goods are paid for the feller may refiime them ; 
but there the right muil be exercifed before the goods 
• come into the hands of the vendee. With refpe£l to 
Harrifon v. Walker^ perhaps what is reported to have 
been faid by Lord Kenton goes fomewhat too far \ for a 


(tf) a EaJPs P. C. S71, (h) lb. 67a. (<r) Jb. 673. 

* 75 » (#) I>9ugl. in not, S.C- Cov»f.%iZ. 

(/) 3^/*. 44, ^;r.xi87, 

legal 
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legal title is fufiicient for allignees ; and the cafe itfelf 1813. 
is not in point« becaufe there the bills did not come to _ ' 

* . ^ CX-ADSTOMe 

hand until after the bankruptcy. agamjt 

Haowxn* 

Lord Ellenbokough C. J. If there had been no 
bankruptcy in this cafe, it is quite clear that Sill and 
Watfon could not have maintained any adlion againll the 

defendant) who has only got back by confent what one 
of them obtained from him by fraud. How far, the 
bankruptcy having intervened, the aflignees are identified 
with the bankrupts, is a different queftion. There are 
cafes which the Court certainly would not adopt without 
fome limitation. 

The cafe was referved for conhderation, and on this 
day 

Lord Ellenborough C* J. delivered the judgment of 
the Court. After dating the fa^f s of the cafe, his Lord* 
fliip faid : The quedion is, whether Sill and Co. had 
fuch a property in the bills of exchange, &c. as paded 
to their aflignees.. We are of opinion that they had not. 

In this cafe bills were obtained by the bankrupt {Sill) 
under a falfe pretence of giving the defendant an ample 
fecurity, by delegating to him a right to hold coffee ; 
whereas the coffee (which was the fecurity pretended to 
be given) was the property of another perfon, over which 
Sill had no control or lien, or if he had, had before 
pledged it in favour of another creditor. The • bdls 
therefore appear to have been obtained by a criminal 
fraud. It has been argued, indeed, on behalf of the 
affignees, that the property veded in them under the 
commiifion *, and in fupport of the argument it is fup- 

N n 3 pofed 
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^pofeH that by analogy to cafes in the criminal law, the 
property may be confidered as having palTed from the 
defcntlant to Sill and Co. : but if it did, it was under 
fuck cirrumftances as a court of equity on a bill filed 
v/ould have oireffed the property to be reflored. If 
that be fo, we think it would be ufelefs for a court of 
law to permit that to be recovered which could not be 
retained one moment. In S^0f/ v. Surman (tf), WilUs C. J* 
fays, My notion is, (nnd that opinion is confirmed by 
many authorities cited by Mr. Durnford in a note,) that 
aflignees under a commiilion of bankrupt are not to be 
confidered as general aflignees of all the real and per- 
fonal eflate of which the bankrupt was feifed and pof- 
fefled, as heirs and executors are of the eftate of their 


ancefliors and teftators 5 but that nothing vefts in thefe 
ailign^s even at law but fuch real and perfonal ellate 
of the bankrupt in which he had the equitable as well 
as legal intereft, and which is to be applied to the pay- 
ment of the bankrupt's debts. And I found this opi- 
nion both on the reafon and jiiftice of the cafe, and like-* 
wife on the feveral flatutes made concerning bankrupts 
which relate to this point. As to the reafon of the cafe, 
I rely upon the rule concerning circuity of aflion. For 
1 think it would be abfurd to fay that any thing (hall 
vefl: in the aflignees for no other purpofe but in order 
that there may be a bill in equity brought againfl them, 
by which they will be obliged to refund and account, 
and according to the cafe of Burdett v. Willett^ will like- 
wife have coils decreed againfl them, and fo the effe£t8 
of the bankrupt, which ought to be applied to the dif- 
dhdrge of his debts, will be wafled to no purpofe what- 


ever. 


» 


(«) WilleSf 401. 
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ever.” On thefe principles^ and on the authority of the 1813. 

cafes cited, we are of opinion that the aflignees are not — 

• 1 , 1 . , . , . GtADSTON* 

entitled to recover this property, whiqh if they were to a^ainji 
recover, a court of equity M^ould compel them to reftore, 
but that the defendant is entitled to retain it. A dif- 
tin£l;ion has been raifed in argument as to tlie bank* 
notes, and it lias been urged as to them that although 
the aflignees might have no right to the bills as long as 
they remained undifpofed of, yet they are entitled to 
the proceeds when difeounted ; but we think that as the 
bank-notes were not mixed with the reft of the bank- 
rupt's property, and are capable of being diftin£lly 
traced, they ftand in the fame pofition as the bills them- 
felves, and therefore cannot be recovered. 

Judgment for Defendant. 


Leycester and Others a^ahift Lockwood. 

^ '' Mil} iStli. 


^OVENANT by the plaintiffs, as furviving partners 
of %tamp Broohjhanki and Thomas Hanhey^ deceafed, 
for non-payment of an annuity. The deed fet forth on , 
oyer, which was dated the 25th of June 1793, and made 
between one Francis Boynton of the firft part, Peter 
Achlom and the defendant of the fecond part, and the 
plaintiffs and their deceafed partners of the third part, 
recited deeds of leafe and releafe of the ift and 2d of 


Where the 
grantor of an 
annuity by deed 
conveyed to the 
grantees all hU 
cflate in the 
intcreft of 
10,000/., in 
null for hipn- 
fclf until de- 
fault in pay- 
ment, and after 
default to re- 
tain thereout 
th'e arrears. &C.* 


and after re- 
taining the arrears, upon farther truft for himfelf : Held that a memorial, which Aated 
that the intercA of the xo,ooo/. was by the deed (jpnyeyed to the grantee, upon the trujfs 
thereby declared, wasdefe£Uve; although the grantor had not the hgal cAate in the inte- 
reA of the 10,000/. at the' time of hU conveyance of it to the grantees, but the fame was 
veAed in truAees in truA for Idm after deducing certain annual pay meott, and the truAevs 
^d not join in conveying their interefl to the grantees. 


N n 4 


May 



5*8 

i8t3* 

LsrcESTcK 

Lockwood* 


CAS^$ IN 5A8'.!rRP-.^-TJER^ 

Jffay 1788, by wfdch cert^n eftates of Benton vrcsf 
conveyed to P. Ackhm and the defendantf as truftees, tp 
fell and pay off two mortgageSi and after payment 
thereof to inveft iQjppp/. at intereft^ ^d out of the 
intereft to pay hydta% the wife of Boyntottf 200/. a*year 
dunng the joint lives of Lydia and Boyntons reccing 
alfo, that Acklom and the defendant fold the faid eftates^ 
paid off the mortgages, and retained 10,000/., and had 
lent out the fum of 4000/. at intereft upon mortgage, 
and alfo 6000/., the refidue, to the defendant upon the 
like fecurity \ reciting alfo, that through miftake it was 
not declared in the deed of 1788 that the refidue of the 
yearly intereft of the io,ooo/., after payment of the 
200/. to Lydiay was to be paid to Boynton^ the faid 
Acklom and defendant covenanted to ftand poficffed of 
fuch refidue, (after payment of 200/. and a further fum 
of 2o^agreed to be allowed to Lydia^) in truft for 
Boynton during the joint lives of himfelf and wife, and 
to pay the fame to him or as he fiiould dlre£f or ap* 
point,'and in cafe he fiiould furvive his wife, then to 
pay the whole intereft to him for his life, (after dedu£f- 
ing an annual fum not exceeding ^ 6 oL for the mainte- 
nance of children ;} reciting alfo that Boynton^ on the 2 2d 
of February agreed with the plaintiffs and their de- 

ceafed partners for the fale of an annuity of iioA for 
his life, and on the 3d of June 1793 for the fale of an- 
other annuity of 30/. for his life, and that it had been 
agreed to confoUdate the two into one annuity of 140/^, 
payable quarterly, and for that purpofe Boynton had 
given a bond and warrant of attorney thereon to the 
plaintiffs and their deccafed partners, conditioned for the 
payment of the faid annuity ; the faid Boynton thereby 
conveyed to the plaintiffs and their deceafed partners 

4 the 
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the intereft of the two principal fums of doob/* sind 
4000/. fecured.hy the faid mortgages^ after payment 
thereout of fuch yearly fums as aforefaid^ and all the 
eftate> &c. of Boynton^ or of any perfon in truft for him^ 
in the intereft of the faid io>ooo/.> or any part thereof^ 
to hold the fame in truji for him until default in pay- 
ment of the annuity^ and after d fault in truji to retain 
thereout the arrkars and expences incurred by reafon of 
the nonopayment^ and after retaining the fame then upon 
trufl that they Jhould pay the reftdue to Boynton or fuch 
perfon as he Jhould appoint; and the better to' enable 
the plaintiffs and their deceafed partners to recover the 
payment of the intereft fo affigned, Boynton appointed 
them his attornie89 and in his name or their own names 
to fue for, recover, and receive the fame from P, Ack^ 
lorn and the defendant or the furvivor, to give receipts 
for the fame, and to bring a^^ions or fuits in his ib their 
name for that purpofe; and the defendant and P.^ri- 
lom jointly and feverally covenanted with the plaintiffs 
and their deceafed partners to pay out of the intereft of 
the 10,000/. truft monies the faid annuity of 140/. during 
the life of Boynton, &c. 

There were feveral pleas upon which obj€6tions were 
raifed and difeuffed in the courfe of the argument ; but 
as the Court ultimately decided upon one alone, it is 
only material to ftate fo much of the laft plea as gave 
rife to that objeflion. That plea ftated that no other 
than the following memorial was inrolled. It then fet 
forth the memorial verbatim, which was a memorial of 
the bond, warrant of attorney, and indenture (25 th June 
1793,) declared upon, as to which indenture, after 
dating the parties thereto, and grant of the annuity. See. 
it went on thus : which faid annuity is by the faid 

inden- 
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indenture farther fecured by and out of the intereft and 
annual produce of two feveral principal fums of 6ooo/« 
and 4000/. fecured by the feveral mortgages in the faid 
indenture recited and defciibed, &c. and which intereil: 
or annual produce is and are by the faid indenture 
aifigned and conveyed unto the faid plaintiffs and their 
deceafed partners^ upon the trufts thereby declared** De- 
murrer and joinder. 


Bowen in fupport of the demurrer, upon the.objec- 
tion that this memorial dates tlie intered of the two 
principal fums of 6000/. and 4000/. to be conveyed to 
the plaintiffs upon the truds in the indenture declared, 
without dating what thofe truds were, admitted that 
(ince the cafes of Denn v. Dolman (a), Defenfans v. 
ClBryen {b)^ and D^aria y^ Sturt {c\ he could not con- 
tend if truds be created, they need not be dif- 
clofed in the memorial; but he fubmitted that here 
no trud was created, becaufe no edate pafled to the 
plaintiffs. Achlom and the defendant dood pofTeffed 
of the whole of the intered on the 10,000/. as trudccs 
during the life of Boynton^ and they have not joined in 
affigning over any part of it to the plaintiffs. Boynton 
alone afligns to them ; and executes a power of attorney 
to enable them to recover the intered in his name as it 
becomes due,’ which would have been perfectly nuga- 
tory if the aflignment veded the intered in the plaintiffs as 
trudees. If this had been a leafehold edate, Boynton would 
have been the cedui que trud, and as fuch could have 
conveyed no legal intered to his affignee by this aflignment. 
In Denn v. Dolman^ AJkew v. Mackreth (d), and the other 
cafes, there was a good conveyance of the legal edate to 

{ a ) S tt . 641. ( J ,) 3 559. 

CO a Toko/, aai. (</j i Ref. *14. 



the truftecs, vrhereas her* &e orflj ioHiM «0i|iliFfc 

aiEgil did not join in tho alEgnment 

ment could at the utmofl: only give a power to the 

grantees to diftrain^ but fuch a power is not required 

to be fet out (a) in the memorial. If the grantees 

are truftees at ell, they mull be truftees' for them* 

felves, which is not a very ufual courfe of exercifmg 

trufts. 

# 

Caltman contrL If the argument were tenable that 
this alignment by Bo^ntdn to the plaintiffs conveyed to 
them no eftate, becaufe it was a mere truff: effate in 
and therefore required no memorial, it would afford an 
eafy mode of defeating the provifions of the annuity 
aft {h). The grantor of an annuity would have nothing 
to do but to convert his legal into an equitable eilate, and 
then he might affign in truft what portion of it he 
pleafed without the necellity of a memorial. The fame 
argument would alfo have been an anfwer to feveral of 
the objeftions taken to the memorial in Bradford v. Bur- 
land {c), becaufe there the eftate on which the annuity 
was fecured was the truff effate of the wife, and it might 
therefore have been faid that no memorial was necef- 
fary ; but it does not appear that any fuch anfwer was 
attempted to be given i and in that cafe the Court were 
ftrongly impreflfed with the objeftion, that the truft in 
favor of the grantor of the annuity, until default in pay- 
ment and 20 days afterwards, was not truly ftated (d). 
Here the plaintiffs are truftees for B,, as well until 
default in payment, as alfo after the arrears are fatisiied. 

(ii) Mansfield C. J. Defaria w. Sturt ^ a Ttfr/n#. 

(^) 17G.3. (c) X4<£<l^«44i* 

And 


LocKtrooji; 
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And thefe are not merely refulting trufts^ but are ex- 
prefsly created by the deed ; and though it may be faid 
that they would have by law refulted without any fuch 
exprefs proyi(ion> that will not make it lefs requifite 

4t 

that they (hould be dated in the memorial. In Defenfans 
V. CyBryen (a), the trufl was of that nature, and yet the 
omiilion was held fatal ; and in Taylor v. Johnfon (^), a 
memorial omitting a trud in favour of the grantor until 
default in payment of the annuity, was holden to be 
dcfe£tive ; and Lawrence J. obferved, that the inemo • 
rial ought to have dated all the truds contained in the 
deeds for fecuring the annuity ; as well thofe which were 
intended for the benefit of the grantor, as thofe for the 
benefit of the grantee.** 


' Bowen in reply, enforced his former obje£l:ion to the 
plaintiffs being trudees, as well from the inconfidency 
of their being trudees for themfelves, as from their being 
treated in every other part of the deed, except where 
thefe fuppofed truds were created, as grantees only. In 
all the cafes referred to an intered was veded in third 
perfons as trudees for the purpofes of the deed, and 
therefore it was holden that the memorial mud dif- 
clofe the truds; but in this cafe no fuch intered is 
created. 


Lord Ellenborouch C. J. If this were res integra, 
I (hould have no difficulty in pronouncing the memorial 
fufficient. We have not in this cafe to druggie with 
the a6t of parliament, but with decifions. They are fo 
many and fo potent, that I feel it my duty to look into 

(•) 3 J59« (*) 8 r. n , 184. 

them 
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tihem in order to guide myfelf through ^e qukUande 
which they have oppofed to the attainment of juftice in 
this cafe. The a£t of parliament is very fpecific^ and is 
meant for a clerk to execute^ and not for an acute 
lawyer. It requires that the memorial Ihall contain the 
day and year when the deed bears date ; the names of 
the parties^ and for whom any of them are truilees^ and 
of the witneiTes ; the annual fum^ and the name of the 
perfon for whofe life the annuity is granted^ and the 
conHderation of granting the fame ; which means ex- 
prefs confideration. ^ Thefe are the feven fpecihc requU 
iites of the a 61 ) which any clerk by looking into the deed 
may find without difficulty. But on the words “ for 
whom any of them are truftees” a fyftem has been 
engrafted (improperly, as it appears to me,) by a feries 
of decidons, viz. Taylor v. Johnfon^ and others. In de- 
ference to thofe authorities we feel it necellary to look 
into them, left wc ffiould difarrange them, or in any 
inftance in which we have adopted them, contradiiSl; our- 
felves i happy if we are enabled to do juilice to this cafe, 
notwithftanding thofe decidons. 

Cur, adv» vult* 
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Lord Ellenborough C. J. now delivered the judgment 
of the Court. 

This was a queftion aridng upon the memorial of an 
annuity deed. By that deed, jF. Boynton having agreed 
for the fale of two annuities to the plaintiffs, amounting 
together to 140/., to be fecured on the intered: of two 
feveral fums of 4000/. and 6000/. veiled in Acklom and 
the defendant as trultees, they (the defendant and Ack- 
lom\ as truftces, covenanted with the plaintiffs to pay 
the faid annuity out of the intereft of the faid 10,000/. 

Upon 



CASES IK EAS^R TERlSt 


iSjj. 

ItRTCKtTBR 

’JLockwooo. 


Upon this covenant the a£ki6n is brought againft tho 
defendant for non-payment of the annuity. By' former 
deeds of 1788 certain efliates of Boynton were conveyed 
to Ackhtn and the defendant on truft to raife io>ooo 4 » 
inveft the fame at intereft> and pay thereout 206/. a-year 
to Lydia^ the wife of Boynton, The 10,000/. were raifed> 
and laid out on two feveral mortgages of 4000/. and 
6000/0 and Mrs. Boynton's annuity was increafed to 
220/. \ and the truftees covenanted to (land poilefled of 
the retidue in truft for Boynton. By the annuity deed 
they are not made grantors of the annuity, nor do they 
adign their intereft to the plaintiffs (the grantees), but 
only covenant to pay the annuity ; but Boynton conveys 
all his eftate in the intereft of the two feveral fums of 
6000I. and 4000/. to the plaintiffs, in truft for himfelf 
until default in payment of the annuities, and in cafe of 
default to retain to themfelves the arrears, and after 
retaining the fame upon farther truft for his benefit. 
The memorial, inftead of fpecifying thefe trufts,. only 
ftates that the intereft or annual produce is by the in- 
denture affigned to the plaintiffs upon the trujls thereby 
declared. This omiflion in the memorial is the main 
objection on which the defendant relies. And on con- 
iideration we feel ourfelves conftrained by the authorities 
to yield to it. The cafes of Apsew v. Mackrethy JDcf- 
enfans v. O'Bryeny and Bradford v. Bur/and all decide^ 
that if trufts be created in an annuity deed, the terms 
and provifions of fuch trufts muft be ,fet forth in the 
memorial. In this cafe the furplus intereft of Boynton is 
affigned upon trufts to the plainti^, and there are no 
trufts fpecified in the memorial. It has been argued 
indeed for the plaintiffs, that the aflignment really paffed 
isotbing, and therefore that it was unneceffary to memo- 
rialize ^ 
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Vt^i2e the trufts thereby created. But we thinh^jt a 
mifconception to fay that it pafled nothings for the 
grantees were thereby entitled to fue the defendant suid 
Achlom in the name of Boynton s and where an annuity 
deed creates a truft to fccure the annuity in favour of 
the grantee himfelf, although it is derived through the 
medium of a third perfon, it is notwithftanding a truft. 
For thefe reafons we think the memorial defe^ive. 


1813. 

Leycksitik 

ogainft 

LocKwooe. 


Judgment for the Defendant. 


Stevenson and Another, Aflignees of Colx.is, 
a Bankrupt, againjl Blakelock, Gentleman. 


^ROVER for an indenture of leafe 5 there were two An attorney 
counts, one upon a converfion before the bank- hfs* general*^ 
ruptcy, laying the property in the bankrupt ; another pgpers^of h;® 
laying the property in the plaintifts as aflignees on a 
converfion after the bankruptcy. Plea, general iflTue. i^andsinthe 

.. courle of lus 

At the trial before Lord Ellenborough C. J. at the profeffional 

don fittings after Trinity term 1812, a verdi£t was found therefJJewheVc 

for the plaintiffs, fubjea to the opinion of the Court ii‘tSney^aVpe- 

»pon the following cafe : 

For fome time before the month oi July 1809, the * debt for 
defendant had been employed by the bankrupt in various 
matters as his attorney and folicitor, and in that month, hu good *at^hc 
in confequence of a requeft from the bankrupt, made fhcattOTney*^ 
out his bill for the bufinefs fo done, upon which a ba- 

thereupon deli- 
vered to him a 

leafe iwhich had been depofited by C. with B. as a fecutity for the debt: I'ield that the 
attorney had a lien on it for his general balance dae from C. ; and that fuch lien was not 
extinguilhed by his having taken acceptances from C. for the amount of that balance 
before the leafe came to his hands, fonie of thofe acceptances when the leafe did come to 
'4ti$ hands having been dilhonored, and one of them taken up by the attorney. 

lance 
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lance of 300/. appeared to be^ne to Idm | lnl]fc ^f^er 
that bill nor any other was ever delivered to ^ 
nipt. Upon being informed however of this bailee by 
the defendant the bankrupt requefked htni to draw, bills 
upon him for the amount, and accordingly upon tho 
25 th oi Auguft 1805b the defendant drew five feyeral 
bills of exchange upon the bankrupt, which the bank- 
rupt accepted, all dated on that day, and payable to the 
defendant’s order, which bills were for the feveral Aims 


and payable at the feveral times following, viz. : one 
for .50/. at one month after date, due 28th September 
1 809 ; another for 50/. at fix weeks after date, due 
9th OBober 1809 \ another fov 100/. at tWo months after 
date, due 28th OSiober 1809 ; another for 50/. at 70 
days after date, due 6 ^ November 1809; and another 
for 50/. at three months after date, due 28th November 
1809. The two firft of thefe bills were, before they 
be^me due, indorfed and delivered by the defendant to 
W, and S,y to whom he was indebted in the whole 


amount. When they became due they were dilhonored 
by the bankrupt, but remained in the hands of and 
S. at the time of the bankruptcy, and were proved by 
them under his commillion. Thefe bills, however, have 
fince been taken up by the defendant, who has long agd 
difcharged his debt to W, and 8., and the bills are now 
in his hands. The third bill for looA was alfo nego- 
ciated by the defendant to C., to whom he was indebted, 
but this being likewife dilhonored by the bankrupt was 
returned to the defendant for non-payment, and was 
taken up by him on the 29th Obbober 1 809, and has ever 
fince remained in his poilefilon. The bankrupt when he 
gave the bills exprefled fome doubt whether he fhOuld 
be able to provide for the other two at the time when 


they 
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th^y bec^e Sue, • and requeued the defendant not to 
circulate thein> and therefore tfie defendant never parted 
With them, and they ftill remain in his hands, but they 
did not become due till after the bankruptcy. In TriVii^y 
vacation 1809^ three writs of fieri facias ilTued againft 
the bankrupt, one at the fuit of Barrow and others, and 
two at the fuit of other perfons 5 under which the fheriff 
took poflefiioii of the bankrupt’s goods, and threatening 
to fell the fame, the bankrupt on the 31ft OBober 1809 
advil^d with the' defendant about paying the debts for 
which the execution had ifiiied, and gave him 260/. for 
the purpofe of fatisfying that at the fuit of Barrow and 
others 5 and on the following day the defendant paid to 
the folicitors of Barrow and others the 260/. in difcharge 
of their debt, and thofe folicitors thereupon delivered to 
the defendant the leafe in quefiiqn, which had been 
deppfited by the bankrupt with Barrow and others as a 
collateral fecurity for their debt. Judgments on feveral 
cognovits being payable on the 6th of November^ the 
bankrupt found it impoflible to continue his bufinefs^ 
and it was neceflary for him to fubmit to a commiffion 
of bankruptcy, and the defendant thought it advifable 
for him fo to do. On the 2d of November the bankrupt 
committed an a£l: of bankruptcy, and a commilfion 
thereupon iflued under which the plaintiffs have regu- 
larly been chofen aflignees. The defendant npt having 
before delivered his bill of cofts to the bankrupt, after 
the bankruptcy delivered it to the aifignees, but his 
demand upon the bankrupt and the aflignees is confined 
folely to the 300/. before mentioned. The bankrupt was 
legally intitled to the leafe in queftion, which is ffill in 
the poffefiion of the defendant, and which was demanded 

Yoii. 1. O 0 of 
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M)f him by the plaintiffs before this a^ion was brought^ 
but he refufed to deliver it. 

The queftion for die opinion of the Court iS| whsdier 
under the above circumftances the pluutifFs are entided 
to recover. If the Court fhould be of opinion that diey 
are^ then the verdi£i to ftand9 otherwife a nonfuit to be 
entered. 


Gifford for the plaintiffs dated the quefUon to be« 
whether the defendant had a lien upon the leafe in quef* 
tion for any part of his demand againft the bankrupt^ for 
which the bankrupt accepted the bills of exchange ; and 
contended that he had not, hrft, becaufe the leafe did 
not come to his hands in the ufual courfe of his bufiners> 
but as a fpecial bailee ; and fecondly, becaufe, admitting 
that the lien would otherwife have attached, he had waived 
it by taking the bills $ and the lien being once difcharged, 
could not revive. It mud be admitted that an attorney has 
a lien on all papers and deeds which come to his hands in 
the courfe of his profellional employment for the party ; 
but then it is for the attorney to fhew that the papers on 
which he claims a lien did fo come to his hands. Now it 
appears that the leafe in quedion was received by him for 
the fpecific piirpofe of being handed over to the bank- 
rupt from Barrow and others, for which purpofe the 
defendant was rather their agent than the agent of the 
bankrupt. He was bound therefore to deliver it over to 
the bankrupt on the behalf of Barrow and others, from 
whom he received it for that fpecific purpofe alone. It 
might have been different if he had been indro£Ied by 
the bankrupt to demand the leafe. Secondly, as to the 
waiver j the right of an attorney to detain papers for Ns 
general balance being like other liens a right which arifes 

X by 
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by implication of law» the moment a fpecial agreement ia*' 
entered into> that right ceafes. This is fo laid down in 
2 Roll, Abr, tit, JuJHf, pi, i, a., in Chapman v. Allen («)» 
Brenan y, Currint {b)i Collins v. Ongley(c)y and by Pop^ 
ham C. J* in iht Innkeeper^! cafe^ji). It may be faid that 
thofe were all cafes of antecedent fpecial contracts} 
whereas in this the fpecial comrade took place after the 
lien attached; .hut the fame thing occurred and was 
much conlidered in Cowell y, Simpfon (e), and it was de» 
termined that the lien no longer remained : there the 
Lord Chancellor faid : if the lien commenced under 
an implied contra£t, and afterwards a fpecial contra£t is 
made for payment, in the nature of the thing the one 
contra£t deftroys the other.” Great inconfiftency 
would follow, if»it were otherwife. Suppofe the day 
after the bankrupt had given the bills for this balance, 
the leafe being then in the pofleffion of the defendant, 
the bankrupt had demanded it, could the defendant have 
infilled on detaining it unlefs he was paid the balance ? 
How would that be confiftent with his agreement the 
day before to take fecurities, poftponing the payment to 
a future time ? It may truly be faid, therefore, that in 
the nature of the thing the one contrail deftroyed the 
other. And this is no hardfliip on the defendant, for by 
obtaining the bills he got a better fecurity, viz. by the 
bankrupt's difpenfing with the taxation of his bill. 
There is one refpe<Sl, however, in which Cowell v. S/mp» 
fin differs from this cafe, viz. that there the fecurities 
had not failed, the time for their payment not having 
arrived ; whereas here three of the bills were due and 

(rt) Cro. Car. 271. ( 4 ) Saj. R, 224. 

\c) tSeliuyn's N. P. XttA, id edit, - (ji) Tclv. 67, 

(e) i6 P'tf. 275. 
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had been difhonored^ and one of them was a^^ually 
taken up by the defendant before the leafe came to his 
iiands ) and on this diftind^ion it may be argued) that 
tlie lien was only gone during the time the bills had to 
run> but on their difhonour revived ; at leaft to the ex- 
tent of the bill taken up by the defendant. But befides 
that the Lord Chancellor in the cafe cited faid that it 
makes no difference whether the fecurities were due or 
not 5 fuch an argument will be found contrary to the 
whole courfe of decifionj that a lien once gone cannot 
revive ; and although that dodfrine has been moft fre- 
quently applied to cafes where the lien was gone by 
parting with the poffeffion, yet if by taking the fecurity 
it be alfo gone, there feems to be no reafon why 
the fame dodfrine fhould not alfo hold good in this 
inftance. 

Littledale contr^. It is immaterial as to the qucllion 
of lien, for what purpofe an attorney receives the papers 
©f his client, provided he receives them in the ordinary 
courfe of his bufinefs. Here that appears to have been 
the cafe 5 for although it is faid that he had no inftruc- 
tions from his client to demand the leafe, yet it was his 
duty, as his attorney, and adling for his intereft, without 
any exprefs inftrudfions to get back the fecurity when 
the debt was fatisfied. The client cannot ba expedfed 
to inftrudk him in every minute particular; and it 
would lead to fubtle and refined dillindrions, if the 
Court were in all cafes to go into the queflion upon what 
occafion particular papers were put into the attorney’s 
hands, before they decided as to the right of lien. In 
Ef( parte Sterling (a), the Lord Chancellor faid that in 

the 


(4) l6 ref, 259. 
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the ordinary cafe of lien he never heard of a (jueftioti 
of that fort ; and took the rule to be whether the papers 
came to the attorney in the general courfe of dealing 
with his client* On the fecond point, fome of thb 
authorities cited are very ancient, and perhaps they lay 
down a rule reilraining the right of lien further than the 
modern underftanding warrants ; but howevc^V that may 
be, they do not bear upon the prefent cafe ; for in all of 
them the cxprefs contract was made before, here it was 
after the lien commenced ; and the rule was laid down 
with reference only to the particular lien to which the 
exprefs contract applied, and not to a general lien. In 
Cowell V. Simpfon the Lord Chancellor feems to have 
applied this rule to a general lien ; but that cafe is very 
diftinguiihable, for there the folicitors had not only 
taken fecurities which were then running for their ba- 
lance, but had got a judgment for it, by which the na- 
ture of their debt v/as totally changed. But tliat deci- 
fion is not inconfiftent with the doctrine that the lien 
may be fufpended by taking the fecurities, and revive 
upon their failure ; and there is not any authority to 
fliew that in fuch a cafe it is gone for ever. In 
the cafe of parting with the goods there is an uncon- 
ditional relinquiftiment of the fubje£l:-matter on which 
the lien is to operate ; but taking fecurity amounts 
only to a’ fufpenlion of the demand during the time that 
fecurity has to run. So if a man diltrain for rent ar- 
rear, and take a promillbry note for it, although he 
cannot diftrain again before the note becomes due, yet 
if afterwards the note be not paid, he is remitted to his 
original right. The Lord Chancellor, indeed, in giving 
judgment in Cowell v. Simpfon ^ is reported to have laid 
that whether the fecurities are due or not, it makes no 

O o 3 difference 
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difference \ but that was an obfenration which, though 
entitled to all refpedl, it may be remarked the cafe did 
not require. As to the fuppofed immunity from taxa- 
tion of his bill which thefe fecurities are faid to have 
given, it is a confequence which by no means followed 
the taking of them, {a) 


Gifford in reply. It has not been (hewn that the leafe 
came to the defendant’s hands in the courfc of his em- 
ployment for the bankrupt ; on the contrary, it appears 
that it was without his knov/ledge : but if it were orher- 
wife, no cafe has been cited to impugn the authority of 
Cowell v. Slmpfon. As to the argument, that all the 
old cafes apply to particular liens, whereas this is a 
general lien \ it may be anfwered, that then they apply 
a fortiori to this cafe, becaufe particular liens are fa- 
voured in law, but general liens are taken ftri 611 y. {b) 

Cur, adv, vult. 


Lord Ellenborough C. J. on this day delivered the 
judgment of the Court. 

After flating the material fa£ls of the cafe, his Lord- 
fhip faid, the firft queflion which arifes on this ,cafe is, 
whether the defendant had a general lien as attorney 
attaching on the leafe in queition. Secondly, fuppofmg 
fuch general lien would otherwife have attached, whe- 
ther it is not precluded from attaching by the fecurities 
taken. The firft impreflion on my mind was that the 
general lien would not attach. The leafe did not appear 
to have come into the polTefllon of the defendant as 
attorney in the ordinary courfe of bufinefs, but he 

(a) 

3 Bof. ^ Pul- 494. per Heath J. in Houghton v. Jifaithev/s. 

appeared 
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Appeared rather a mere bailee; but on further con- 

t 

fideration the pofleffion Teems to us to have been acquired 
by the defendant in the courfe of his profeflional bulinefs. 
It was incident to his duty to do that for his client^ 
which the client, if well advifed, would have done for 
himfelf. It became his duty, therefore, upon difcharging 
the debt due to Barrow and others to receive back the 
leafe which was pledged as a fecurity for that debt. On 
the receipt of it for his client, under thefe circumllances, 
it became not only the fubje£t of particular lien, but alfo, 
as one of the papers of his client, fubjeft to the general 
lien. We are of opinion, therefore, that the general lien 
attached. Upon the fecond queftion, whether the lien 
was gone in confequence of taking the fecurities, the 
argument for the plaintiffs reds principally on the cafe 
of Cowell V. Simpfon^ in which cafe the folicitors for the 
defendant had taken two notes, payable with intered 
three years after date, for the amount of their demand. 
The Lord Chancellor obferved, that ** the folicitor taking 
a fecurity which has three years to run, as the client 
may have occafion for his papers, there is as much reafon 
that the lien fhould not accompany the fecurity through 
that period, as in the inftance of a trade; and thecon- 
clufion is equally difficult that the papers, if the client 
has occafion for them, could be withheld.” The Lord 
Chancellor afterwards delivers his opinion, that “ where 
thefe fpecial agreements are taken the lien does not 
remain.” I take the general rule of law to be, that 
where there is an exprefs antecedent contra£\: between 
the parties, a lien which grows but of an implied con- 
tract does not arife. But in the abfence of any exprefs 
contract, 'there may be a lien, and a right of aCtion on 
an implied contra^* In this cafe the attorney had a 

O o 4 right 
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jTight of adion on a quantum meruk> and a lien, whieh 
was not affected by his forbearing to fue. The right of 
fuit and right of lien are di(lin£l rights, both arifing out 
of implied contrad^s, and both fubliiting, at the fame 
time. It is unneceflary to canvafs the do£f rine in Cowell 
V. Simpjotti inafmuch as there is a material diiliniftion 
between that cafe and the prefent ; for there the bills 
were running, and there was no reafon to prefume that 
they would not be duly paid ; in this cafe the bills 
have been refufed payment. AlTuming, then, the pofi- 
tion of the Lord Chancellor to be correft, here there is 
the further circumftance of the bills being difhonored \ 
which places this defendant in his original iltuation as 
to lien. We are of opinion, therefore, that the defend- 
ant is entitled to a general lien. 


Judgment of nonfuit. 
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Crosse and Others, Affignees of Fea and Others, Mondayy 
Bankrupts, againft Smith, Thompson, and 


Others, (a) 


^^SSUMPSIT for money lent, money paid, money Notice to the 
had and received, alfo for intereft due, and upon plymVn 
an account ftatedj which feveral caufes of aftion were “change 

ny lending to 

ftated to have arifen with the bankrupts before their 1^*^**^ counting- 

houlc, dating 

bankruptcy : and alfo for money had and received, and hours of bufi- 
. ' ^ iteis rn two fuc* 

for intereft due, and upon an account ftated j which cclUve dnyS| 

feveral caufes of atftion were ftated to have arifen with 

the plaintiffs as affignees. Plea, general iffue. hearTby 

At the trial before Thomfon B., at. the fpring affizes 

J * f o and waiting 

18 1 1 for the county of Torky the jury found a verdift for there feveral 
. , . * ■* t minutes, the 

the plaintiffs for 3344/. 9/. id, damages, /. e, innei duorof 

the counting- 

gs, id, principal money, and 168/. for intereft thereon houie i cing 

locked, is fuffi- 

from the lath jipril 1810 to the 4th of May^ being the cient, without 
4th day of term 1811, fubjctCl: to the opinion of !n^writing*°or” 
this Court on the following cafe : po"f*though'' 

The plaintiffs, who are affignees under feparate com- lymeofthe 

* o . drawers live at 

miffions iffued againft Thomas^ Magnus and William Fea^ a fmall diftance 

° ^ from the place. 

on the 2d May 18 to, and under another commiffion Perions who 

are hankers 

Loth for the 

drawers and acceptor of a bill, and have received it from the diawer.s, and given credit 
for it in an account current between them, if before it Lfcomes due they tecclve direc- 
tions from the acceptor to Ilop the payment of it at the place of payment, and do fo 
accordingly, are not bound to give notice of this circumllance to the drawers, but 
npon non-payment of the bill may look to the drawers, nofwithllanding they have not 
given fuch notice ; and they are not bound to '»pply the money of the acceptor in their 
bands in difeharge of the hill; but if the drawers become bankrupt, it will conllitute an 
item in the account between them and the bankers. 

It feems that money due for advances made by a banker to his ciftomer upon a bond 
given by the cuftomer to one of the partner;^, in trull for the reft, may be fet off in an 
a<;conpt current between them. 


(*) This cafe was argued at Serjeants* Inn. 


igainit 
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againd John Fea^ on the 26th July i8ip> brought this 
action to recover the amount of a bill of exchange for 
gs. 2d., placed by the defendants to their own 
credit in account with the Meflrs. Fea, Meflrs. Fea 
were merchants, and the defendants bankers, at Hull, 
Meflrs. Fea, in keeping their banking account with the 
defendants, ufed to carry into the defendants* bank fuch 
bills of exchange and acceptances as they received in the 
courfe of their buflnefs j the amount of which was placed 
to their credit in account, and the defendants furnifhed 
them with ca(h and bills of exchange, for 'the amount 
of which they were debited on that account ; and interefl: 
was allowed on both (ides of the account. Amongfl: the 
bills fo carried in by Meflrs. Fea previoufly to their 
bankruptcy, was one for '^\''j 6 l. 9^. 2d,, dated Augufi 
9th 1 809, drawn by them, payable eight months after 
date to their own order, upon J. B, Tuke, and by him 
accepted, payable at Meflrs. Smiih, Payne and Smith, 
bankers, London, which became due on the 1 2th April 
1810. This bill was remitted by the defendants to 
Meflrs. Smith, Payne and Smith, their correfpondents. 
Tuke alfo kept a banking account with the defendants, as 
his bankers. On the 6 i\\ April 1810 Tuke deiired the 
defendants to give dire^lions to Smith, Payne and Smith 
not to pay the bill ; in confequcnce of which the defend* 
ants gave them directions to that eflfeCt, and accordingly 
the bill was not paid by them, but was returned the day 
after it became due to the defendants under proteft for 
non-payment ; and the defendants received the bill and 
proteft on Sunday the 15 th of April 1810. At that time 
T, Fea refuled about ten miles from Hull, M, Fea about 
one mile from Hull, an*! W, Fea in London, and J. Fea 
was abroad* On Monday morning the i6th of April, 

about 
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about half-paft ten o’clock, the cafliier took the bill and 
proteft ' to the counting-houfe of Meifrs. Fea^ at HuU^ to 
give notice of the dilhonor. The outward door of 
the counting-houfe was open, but the inner door was 
locked. The cafhier knocked and made noife enough 
to be heard if any body had been within ; he waited 
two or three minutes, but nobody coming, he went away 
and returned to the defendants’ counting-houfe. On 
his return to the defendants’ counting-houfe he found 
Meflrs. Feas^ attorney there, and informed him what he 
had done. The caftiier alfo had feen one of MelTrs. Feas^ 
clerks on that morning, before he had orders to take the 
bill to their counting-houfe ; but though he then knew 
of the bill being returned, he did not inform Feas^ clerk 
of its being fo. On the next morning, about half paft 
ten o’clock, the defendants’ calhier went again to the 
counting-houfe of Meflrs. Fea for the fame purpofe, 
without eiFedl, as on the preceding day; and on his 
return to the defendants’ counting-houfe he again faw 
MeflTrs. Fcas' attorney, who was there about the buflnefs 
of Meflrs. Fea^ and informed him of what he had done. 
At neither of thofe times did the cafhier leave any written 
notice of the diflionor of the bill. On the 1 6th of April 
1810 Tuke ftood indebted to the defendants on the ba- 
lance of his cafli account in the fum of 13,23a/. ioj. 
but the defendants held negotiable fecurities of Jwf/s 
to the amount of 16,489/. is. 7 .d. On the 4th oi Alay 
1810 Tuke flood indebted to the defendants on the 
balance of his cafli account in the fum of ia|6i8/. 
•]$. iid.\ but the defendants then held negotiable fecu- 
rities of Tuke^s to the amount of 15,453/. os. ^d. On 
that day the defendants brought an a£lion againft Tuke 

as the acceptor of the above bill of exchange, and ob- 
tained 
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tained s verdx£t therein, at the fummer allizes rSio, for 
principal and intereft due on the faid bill ; but a com- 
mii&on of bankrupt having iifued againlt Tuke on the 
September i8io, the defendants* did not tax their 
cofts or proceed to final judgment againft him. At the 
time of Tube's bankruptcy the defendants were indebted 
to him on balance of his ca(h ' account in the fum of 
2752/. 16/. 3^/.; and they alfo had for his ufe Meflrs. 
Peas' acceptances for 724/. 5/. iid.y but which were 
previoufly due. and were returned difhonored. At the 
time the feparate commiflions were ilTucd againft Jl, Af., 
and JV» Peay the defendants claimed to be creditors on 
ihe balance of their cafh account with Meflrs. Pea to 
the amount of 38,298/. i8j. 6 d., which fum they proved 
under thofe commiflions ; but the defendants at that time 
held bills of exchange to the amount of 47,252/. i8x. 
iid,y including the bill for 3176/. 9/. 2^/., and which 
bills were in fuch proof ftated to be fecurities in their 

hands for their debt. When the commiflion iflTued 

* 

againft J* Peay the defendants claimed to be creditors on 
the balance of their cafh account with Meflrs. Pea to the 
amount of 21,292/. ii/. lod.y their original debt of 
38,298/. i8x. 6 d. having in the interim been reduced to 
that Jfum by monies received by them from the bills de- 
pofited in their hands ^ which fum of 21,292/. iix. lod. 
the defendants proved under the feparate commiflion 
againft J. Peay and in that proof ftated the bills then 
remaining in their hands as fecurities for the fame to 
amouht to 29,460/. \ 6 s. On the nth June 1807 Tuke 
lodged with the defendants a joint and feveral bond from 
himfelf and’ three others to the defendant Thompfony in 
the penal fum of 2000/., conditioned for payment to him, 
his executors, adminiftrators, or afligns, of the fum of 

1000/. 
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lobo/.} together with lawful intereft for the famey on the 
iith June 1809. The defendants advanced Tuke 1000/. 
on the faid bond by crediting his account for that fum. 
Thompfir^% name was made ufe of in truft for the defend- 
ants, and the 1000/. advanced thereon was the proper 
money of the defendants. The 1000/. and intereft 
thereon from the 5 th of January 1810 ft ill remains due 
on the bond. In cafe the defendants have no right to 
place the above fum of 3176/. 9J. 2^., or any part there- 
of, to their credit in account as aforefaid or to retain 
the fame or any part thereof, the defendants would be 
indebted to the plaintiffs as affignees as aforefaid in that 
fum on the balance of accounts between the defendants 
and Melfrs. Fea at the time of their bankruptcy. 

The queftion for the opinion of the Court is, whether 
the plaintiffs are entitled to recover all or any and what 
part of the faid fum of 3 1 yd/. 9/. 'zd. If they are en- 
titled to recover all or any part thereof, then the verdi6l 
is to ftand, or to be entered up accordingly ; otherwife, 
a nonfuit is to be entered. 

LittledaUy for the plaintiffs, infilled, firft, that the 
defendants were liable for the whole fum for which the 
verdift was found, becaufe they omitted to give due 
notice of the difhonor of the bill. They ought to have 
given the earlieft notice poffible, and to have informed 
the Feas of the direftion they had received from the 
acceptor of the bill to flop the payment of it in the hands 
of the London bankers ; but if they were not bound do 
that, they ought at leaft to have given an effeaual nodee 
of its non-payment. The circumftance of the counting- 
houfe being fliut upon two occafions did not difpenfe 
yrith farther exertions. They (hould have perfevered 
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from day to day» or fhould have left a notice in writidgy 
or have tranfmitted one by the poft with the ufual 
dire^lion^ or> as one of the Feas lived at the diftance of 
a mile only from Hully they might have fent a meiTenger 
to him with notice of the dilhonor. But, idly, fuppof- 
ing the notice was iufficient, flill the plaintiffs are enti- 
tled to recover to the extent of 2752/. 16/. 3d., the ba- 
lance due from the defendants to Tuke at the time of his 
bankruptcy ; which balance, as holders of the bill ac- 
cepted by him, they were bound to apply in difeharge 
of the bill ; and by 5 G. 2. c, 30. f. 28. to have had 
the account dated between them. That the defendants 
held the bill as their own, and not for the Feasy is clear 
from their having brought an action upon it againd 
Tuke ; whereas if they had confidered the bill jis belong- 
ing to the Feasy they ought to have returned it to them. 
The dat. 5 G. 2. c. 30. f. 28. pofitively direfts that the 
balance of the account, and no more, fliall be taken. It 
is their own fault, therefore, if they have not fettled it 
in account with Tuke, But it may be faid if the plain- 
tiffs are entitled to this balance of 'ink'll. l 6 f, 3d., due 
from the defendants to Tuke at the time of his bank- 

0 

ruptcy, that, on the other hand, the defendants ought 
to have the benefit of dedueSling the 1000/. due to them 
from Tuke on his bond ; and if that claim depended upon 
priority of time, the bond having become due before the 
claim of the plaintiffs accrued, the defendants might be 
entitled. But there is an objc£lion to their fetting it off 
at all, becaufc the bond is to Thompfon alone ; and though 
it be in truft for the reft, ftill they have but an equi- 
table right, whereas the claim of the plaintiffs is a legal 
one. 


Hoheydy 
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Holroyd contra, upon the point of notice, contended 
that the counting-houfe was the proper place of addrefs, 
and tliat the defendants had done all that the law re- 
quires for the purpofe of giving notice; Goldfmith v. 
Bland (a). There is no authority to (hew that they were 
bound either to write a letter or to leave a written no- 
tice : it is fufficient if the party goes at the ufual hours 
of bufinefs to the houfe of bufmefs. According to 
Marius {b)y “ if a bill of exchange be drawn upon a man 
living at one place, payable to a man living at another 
place, and the money is not to be paid in the city or town 
where the party on whom the bill is drawn does dwell, 
but ill fome other city or town where the party to whom 
the bill is payable does live, when the bill falls due it is 
not neceflary to feek further for payment than at the 
houfe or in the place where the bill is made payable.** 
So here it was not neceflary to feek further for the pur- 
pofe of giving notice, than at the counting-houfe of the 
party who drew the bill, and it was their negle£l: that 
nobody was at the counting-houfe to receive it. With 
refpe£l to the neceflity of giving notice of the dire^fioii 
they had received from the acceptor to flop the payment 
of the bill, it would be ftrange, if fuch an obligation 
ihould be found to exifl without one trace of it appearing 
in the books, or even a fmgle di£f um to that efiedt. The 
lloppage of the bill in the hands of Smithy Payne and Co. 
was not an ac^ of the defendants, who were merely the 
channel through which the direflion of the acceptor was 
conveyed, and were bound to convey it ; they cannot 
therefore be confidered as having by their a£f prevented 
the payment ; and as to their knowledge beforehand that 
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(4) Barnti* edition of « Bills, {h) Marius, cd. 1670. p. 106. 
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it would not be paid, it might as well be faid if fome pef- 
fon had come by the order of Take to acquaint them that 
the bill would not be paid, that they would have been 
bound to give notice. As to the claim of the plaintiffs 
to fet the debt due from the defendants to Tuke at the 
time of his bankruptcy againll this bill, the anfwer if, 
that whether they took it as their own bill or as the bill 
of the Feasy for which they gave credit as cafh, they had 
equally a right to debit the Feas with the amount upon 
the failure of the acceptor, the bill being drawn and in* 
dorfcd by them ; and the Feas alfo becoming bankrupts 
before Tukey the flatute interpofed at that time to ftate 
the account between them 5 and therefore there was no 
debt in refpe£l: of this bill eiifting between Tube and the 
defendants at the time when he became bankrupt. But 
fuppoling there was, ftill the defendants were not bound 
under the circumftances to fet their debt againft it. At 
all events they are entitled to dedu£t the debt due from 
Tuke on the bond, which, according to Bottomley r. 
Brooke, Rudge v. Birch, and Webjler v. Scales {a), muft be 
confidered as the bond of the defendants, though given to 
Thompfon alone ; and the words of the ftatute ** mutual 
credit and mutual debt,” are certainly large enough to 
embrace it. 


Littledale, in reply, maintained that the defendants by 
complying with the direftion of Tuke to ftop the pay- 
ment of the bill, had made themfelves parties to its dif- 
honor, and ha^ been guilty of a breach of their duty to 
the Feas, for whom they were bound to take every ftep 
to further and not to prevent payment ; and he likewife 

(«) Cited in H^nch v. KeeUjy 1 T* 6ai, %• 
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repeated the neceility of the defendants’ giving notice to 
the Feas of that circumftance. As to the citation from 
Mariusy it applies only to a prefentment for payment $ 
but it is quite another quedion whether the fame fort of 
a£t, which might be good as a prefentment againft the 
acceptor, who is bound to know when the bill will be 
prefented and to be ready to pay it, is fufficient as notice 
to the drawer, who is not bound to know when notice 
will be given. 

The cafe was referred for confideration, and 

Lord Ellenborohgh C. J. on this day delivered the 
judgment of the Court. This cafe was argued at Ser- 
jeants^’-Inn, The point upon which doubt was entertained 
was, whether fufficient notice was given by the defend- 
ants before the bankruptcy of the difhonor of the bill. 
The bill, which was dated the 9th of 1809, for 

3176/. px. 2d. at eight months after date, payable to the 
bankrupts’ own order, and was accepted by Tuke, payable 
at Stniihi Payne and Co. Londcfiy with the three days’ grace, 
became due on the X2th April 1810. On the next day 
it was returned with a protell to the defendants at Hull^ 
who received it on Sunday the 15 th of April. On the 
Monday between 10 and ii in the morning the de- 
fendants’ cafhier took it to the counting-houfe of Meiirs. 
Feas to give notice, knocked at the door, and found no- 
body there. After waiting a few minutes he returned to 
the defendants’ counting-houfe. On his return he faw 
the bankrupts’ attorney, and told him what he had done. 
On Tuefday about the fame time he we|nt again to the 
counting-houfe without effect \ on his return faw the 
bankrupts’ attorney, and again informed him of what he 
had done ; the defendants’ cafhier alfo faw one of Feas* 
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clerks on the Monday morning ; but the cafliier had not 
received at that time any orders to take the bill to the count- 
ing-houfe. Thefc are the fa£ls on which the notice of dif- 
honor rclls> with this additional circumftance, that one of 
the bankrupts was refident about lo miles and the other 
about one mile from Hull ; but that we think immate- 
rial, becaufe the counting-houfe was the proper place 
where notice was to be given j neither do we think it 
material that the defendants* cafliier faw the bankrupts* 
clerk on the Monday morning, without communicating 
any thing to him ; nor, on the other hand, does it itrike 
us as helping this notice of the dilhonor that the defend- 
ants* cafliier informed the Feas* attorney of what he had 
* done ; becaufe the attorney was not the proper perfon to 
give fuch notice to. That brings it to the quelHon whe- 
ther fending the bill by a clerk after 10 o*clock, and 
knocking and waiting at the counting-houfe door was 
fuiTicient notice in point of law } ami we think that it 
was. Tlie period from lo to ii was a time during 
which a mcrchant*s counting-houfe ought to be open, 
and fornc perfon expelled to be met with there. The 
ccuriting-houfe is a place where all appointments refpedl:- 
ing the joint bulincfs, and all notices fliould be addrefled, 
and it is the duty of the merchant to take care that a 
proper perfon be in attendance. It has, however, been 
argued that notice in writing left at the counting-houfe, 
or put into the poll, was neceilary ; but the law doce not 
require it, and with wdiom was it to be left ? Putting a 
letter in the poll is only one mode of giving notice, but 
where both parties are reCding in the fame post town, 
feuding a clerk is a more regular and lefs exceptionable 
mode. The cafe of Gohlfvuth v. Bland before Lord Eldony 
fuppoxU this dof^rine. The only notice of the difiionor 
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of the bill was by a clerk of the indorfee, who went to 
the counting-houfe of the Indorfer, found the counting- 
houfe fliut up and no perfoii there ^ fiiw a fen^ant girl, 
who faid nobody was in the way, and he then returned 
witliout leaving any meflage. Lord E/c/on told the jury 
that if they thought the indorfer was bound to have 
fomebody there, the notice was regular. The jury were 
fatisfied that the hour was a proper hour, and that the 
defendant ought to have had a clerk there. So by sl 
recent decifion in this court, in Hozue v. Lozves (at), we 
have held that if the makers of notes fliut up and aban- 
don their fliop, it is fubllantially a refufal by them to 
pay. Another point made in this cafe was, that the de- 
fendants in confequence of being employed by Tuke had 
given diroQions to Smith, Payne and Co. not to pay the 
bill ; and on this ground it was contended that the de- 
fendants could not charge the Peas by reafon of the de- 
fault of the acceptor, when they themfelves by their 
notice to Smith, Payne and Co. were the caufe of the 
non-payment of the bill; and that at all events the de- 
fendants ought to have given notice of this circumftance 
to the Peas their cuflomers. But one part of that pofi- 
tion, viz. that the defendants were the caufe of the biir* 
not being paid, is not corredl ; for Tuke and not the de- 
fendants was the caufe of the bilfs not being paid. Tho 
defendants were no more the occafion of its not being 
paid, than the clerk or poftman would be, who carried 
the direftions of Tuke. They were the bankers of Tuke 
as w’ell as the Peas^ and as fuch were bound to follow 
his directions. As to the farther objection, that it was 
the duty of the defendants to give notice to the Peas of 
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thefc clirccliona of 2 'uh ; we think it was not ; they 
acfiked confidentially, and were not at liberty to commu- 
nicate the orders of Tttke without betraying their truft ; 
befides, Tuke might have provided for the bill elfewhere. 
We therefore think this point alfo is in favour of the de- 
fendants. Then it is faid that the defendants were bound 
to apply fo much of the money of Ttdhe in their hands as 
would fatisfy this bill ; but to this it was anfwered, and 
we think rightly, that the Feas becoming bankrupt the 
defendants had a right to fet off the amount of this bill in 
taking the balance between themfelves and the Feas ; and 
that the bill did not conftitute an item in the account of 
the defendants with Tuke when he became bankrupt. Ilie 
laft point made, was that the defendants could not have 
applied the 1000/. advanced by them to Tuke inVedu£fion 
of their balance due to him. The argument turns on the 
queftion whether the money fecured by the bond was 
owing by Take to the defendants. The bond was exe- 
cuted by Take with three other perfons, to one of the 
defendants in truft for the reft, as a fecurity for 1000/. 
advanced by them by crediting him to that amount. 
Upon this ftatemciit can there be any doubt that the 
inoney advanced was due to the defendants ? In every 
view of this cafe therefore we are of opinion that the 
plaintiffs ought not to recover. 


Judgment of nonfuit. 
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A SSUMPSIT on a contrail by the defendant to gua- paper wn’t- 

4 ^ 1 1 . -rr 1 • 1 1 ing was given 

ranty the plaintifFs, together with tlie money counts, by the <icicnd- 
At the trial before Bayley J., at the laft fummer aflizes ^hofe houiiT 
at Lancajlery a verdit^ was found for the plaintiffs for ^ ^ plaintiffs 

* had declined to 

3695/. 13J. 3rtf., fubje^ to the opinion of this Court on lurnifh goods ^ 
a cafe, which ftated in fubflance as follows : alone) to this 

The plaintiffs and the defeindant are merchants atZ,*vrr- demand a. and 
pool. Meflrs. Williams and Wilfon, of Liverpool, having 
contra£l:ed with David Anderfon and Co., at Quebec* for lor rigj#jng,&c., 

' 1 can alluic you, 

the building by them of a veffcl in Canada^ and having from wi>at i 

. . . - . r • e know of ^.’s 

given orders to different tradefmen in Juiverpool for fup- honoi ai.d pro* 
plying Her with rigging and ftores, part of which was be 
fent out to Quebec^ afterwards failed 5 and their affignees to that 
came to an arrangement with the tradefmen, under which 

^ ^ I have no objec^ 

the plaintiffs were appointed agents for the tradefmen, to ticn to gutranty 
take upon themfelves the foie management and difpofal ^ilfs’froSgivmg 
of the goods, and were put into poffeflion of them by i/j^^^hfeh' 
the affignees at Quebec* The whole amount of the goods p®p«‘' was 

° ^ ® handed over by 

furnidied was 3695/. 13/. 31/., of which the plaintiffs to the pljun- 

tiff'si together 

themfelves had furniilicd to the amount of 2091/. i ij*. 7</. with a guarao- 
About the fame time Anderfon and Co. agreed with the uTerhmife"*** 
affignees to take the Ihip on their own account, and *hi*ad*^** 
applied to the plaintiffs to contra£^ for the rigging, dition, and 

** * ^ ^ the goods were 

{lores, &c., and upon the plaintiffs declining to a£l upon thereupon fm- 

. ... fvri I'L.i ; Held 

their credit akine, applied to the defendant, and obtained that the paper 

r ri.ffi-ii* • did not amount 

from him a paper, of which the following is a copy : to a guarantie, 

« Meflrs. M^ver and Co. 

« Gentlemen, As I underftand Meffrs. David Ander- ti’® plaintiffs to 

tlic defendant 

fin and Co., of Quebec^ have given you an order for that they ac- 
cepted itasfuch, 

or any confent of the defendant that it Ihould be a conclufive guarantie. 
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rigging, &c., which will amount to about four thoufand 
pounds, I can alTure you, from what I know of JO. AM 
honor and probity, you will be perfe£l:ly fafe in crediting 
them to that amount ; indeed I have no chjeHion to guaranty 
you againji any lofs from giving them this credit. 

** (Signed) John Richardfotty 
lAverpooly nth Jl''/ arch 

This paper was communicated hy Anderfon to the plain- 
tilFs, who were not fatisficd, but required, in addition, 
the ftcurity of another peifon, which was offered in a 
letter aculrefled to them by D. Anderfon and Co., of the 
14th of March: which letter propofed that they {^Anderfon 
and Co.) fhould accept bills, payable the 1 ft of April 1812, 
for the .value of the goods, amounting to 3575/. ly-f- ^d.y 
of which the plaintillV fhare amounted to 2091/. 1 u. yd., 
and fhould put into their hands as guarantie the above 
letter of the defendant, and alfo Meffrs. Hurry and 
Co.*s letter, flating. that they [Anderfon and Co.) had 

made over the fliip to them for the purpofe of enabling 

/ 

them (amongft other things} to retain fo much as would 
guaranty the payment of their acceptances. To this 
letter the plaintiffs, on the f.ime day, returned an anfwcr, 
accepting the terms propofed. Anderfott did not ftatc to 
the defendant that the plaintiiTs required the fccurity of 
any other perfon, or give him any account whatever of 
the correfpondence, or of any thing that had paffed be- 
tween him and the pluintiifs. Hurry and Co., however, 
having declined to enter into any engagement, Anderfon 
applied to Pagett and Co., who gave a feparate guarantie, 
which the plaintiffs accepted In place of that of Hurry and 
Co. On the 13th of April i8i I Anderfon and Co. wrote 
from London to the plaintiffs in Liverpooly inclofing the pa- 
per ft gticd by the defendant, and aifo that figned by Pagett 

and 
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and Co., which they ftiited to be a letter from the de- 
fendant and one from Pagttt and Co., guarantying the 
payment of rigging and fails, &c., and requcfted an 
order for delivery of the goods at Qiulec. The plain- 
tiffs having received thefe two papers, they and the 
other tradefmen drew bills of exchange for the rcfpcc- 
tive amounts of tlicir demands on A?iderpn and Co., 
dated the iftof April i8ii. payable 12 months after date, 
which Ariderfon accepted ; and tlie neceffiry orders for 
the delivery of the goods were thereupon given by 
the plaintiffs to Anderfon and Co., which were accord- 
ingly complied with None of thefe fa<Sl;s were com- 
municated to the defendant, nor had he any knowledge 
of any part of the tranf icfioiv af^^cr he bad figned the 
above paper till .ipplied to as after-mctitioncd 'fhe credit 
for goods of this defcrlptlon, when fold in JAvcrpcoly is 
very various ; for cordage it is often 1 2 niontli**, and 
for the other articles rhree nr fix mo-uhs. In January 
181 2> before the bills became due, Anderfin and Co. 
failed, and the bills were difi.onorcd, and r.otice of the 
diOionor was given to the defendant. The plaintiffs then 
applied to the deiendant to make good to them the 
amount, which he refufed, and thereupon the prefent 
adlion was brought. 

The queflion for the opinion of the Court is, whether 
the plaintiffs are entitled to recover the whole or any and 
what part of the amount : if the Court fnall be of 
opinion that the plaintiffs arc entitled to recover, the 
vcrdicfl is to remain, or to be entered accordingly j if not 
entitled to recover, then the verditft is to be vacated and 
a noufuit to be entered. 
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D. F> Jonett for the plaintifiF$| eonten^ed^ that the 
paper writing obtained from the defendant of the i ath 
oi March i8ii was a perfe^ inftruxnent of guarantiee 
^cMAROsoN. vrhich an a^ion was maintainable. There is no 
technical form of words peculiar to a guarantiee which is 
a mercantile inftrument, and* like other niefcantiie inftru* 
ments, is to be conilrued according to the intention of the 
parties, and not to be fubje£fed to anynice verbal criticifm. 
Applying this rule to the language of this indrument, 
the indrument is fufHciently plain and indicative of the 
parties* intent s but if there be any ambiguity on the face 
of it, the words are to be taken as drongly againd the 
party giving the guarantie as the fenfe will admit of. 
So is the language of the Court in Mafon v* Pritchard (a). 
That the plaintiffs (the party receiving it) underdood the 
paper at the time as amounting to a perfect guarantie, 
is clear from their having furnifhed the goods, partly 
upon that fecurity : and that Anderfon and Co. (the 
party in whofe favour it was given) did fo, there can be 
no doubt, for they offered it to the plaintiffs co nomine 
as a guarantie. Why then fhould the defendant be fup- 
pofed the only perfon who underdood it othervvife.^ 
But it will be obje£led, that fuppofing this amounts to 
a guarantie, dill the defendant is not bound by it, be- 
caufe he had no notice from the plaintiffs that they 
were content to take it as fuch ; but the law does not re- 
quire a notice of that fort ; if it did, then it would be necef- 
fary to aver it fpecially in declarations upon guaranties ; 
but for that no precedent will be found. The liability 
therefore of the- defendant attached by executing the order 
for delivery of the goods to Anderfon and Co., according to 


5 ^ 

1813. 

oiMnfi 


Oxley 


(a) izSaJliZtj. 



IN THE FiEty-THiHD Yean OV GEORGE in. 



Oxtey r. TToing {a) % And was confummated by their faihirc. 
Nor was the guarantie difchargcd by any delay ot ladies 
of the platntids> or by the acceptance of a fecond fe^ 
curity. As to delay or laches> the plaintiffs gave the 
order for delivery of the goods at the fame time that 
they drew on Anderfon and Co. for the amount, and 
when the bills were difhonored they gave notice of the"^ 
difhonor to the defendant, Which was more than they 
were bound to do. As to the taking a fecond fecurity» 
it was intended only as a farther fecurity, and not as 
fuperfeding tlie former ; which is plain from the letters 
of the 1 4th of March and 1 3th of Aprils offering both 
as fiibfifling guaranties. It is true that the plaintifTs 
w^ere not at liberty to deal with Anderfon and Co. to the 
prejudice of the defendant, their furctyj and if it 
cduld be fhewn that their taking a double fecurity had 
that efFe£l, it might operate, according to what was laid 
down in Gould v. Robfott (b), in difeharge of the defend* 
ant. But the fecond fecurity, fo far from being preju- 
dicial, was calculated to have the contrary cffe£l ; for in 
equity co-fureties are liable for contribution, though 
they become furetics at different times and by different 
inftruments, Deering v. Rarl of Winchelfa (c), and W'are 
V. Horivood i^d) ; and therefore the defendant got an ad- 
vantage by it which he had not before. 
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Broughanty contrh, infifted that the paper given by the 
defendant did not of itfelf import a guarantie, and that 
there was nothing cxtrinfic to fupply that d(fe£l: 5 in 
which view the abfence of any notice on the part of the 
plaintiffs that they accepted it as a guarantie was meant 

(«) %H. /?/. 613. {h) ZFnJi,KZo, 

{f) % JJoj. & Full. 170. {dj 14 F'ef, a8. 
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to be urged, and not as a want of compliance with d 
rule of law, that notice mull be given in all cafes. But 
in this cafe the paper writing, in its fair conftruclion, 
imports notiiing more than an afiurance of the degree of 
confidence which the defendant entertained of Anderfot^z 
honor and integrity, and at the utmofl amounts only to 
a tender of a guarantio, which has never been accepted. 
What, therefore, might have been made conclufive by a 
notice, now remains equivocal and cannot bind. In 
0 »<ky V. Toung it will be found that notice of the ac- 
ceptance of the guarantie was given to the defendant, 
for the plaintiff returned an anfwer to his letter. Hating 
that in confequence thereof he propofed putting the 
order for the goods in hand ; and that was the point 
hxed by "Eyre C. J. when the guarantie attached. As to 
any expreflions ufed'in the letters written by Anderfon to 
the plaintiffs, they cannot have the effect of making that a 
guarantie which was not fo before. He then contended 
that at all events the plaintiffs could only recover to the 
extent of 2091/. iir. 7</., the amount of the goods fur- 
nilhed to Anderfin by the plaintiffs themfelves, as the 
guarantie (fuppofiiig it amounted to one) w'as perfonal 
to the plaintiffs, and could not embrace goods furnifhed 
by them on account of others. JWt the Court feemed 
inclined againft him on this point, particularly as 
the paper itfelf mentioned goods to the amount of 
about 4000/. \ and in the refult this point became im-. 
mater ijil. 


J). F, Jonesy in reply, admitted that the queftion was 
reduced to one point, viz. whether the paper of itfelf 
amounted to a guarantie ; as to which he urged the in- 
convenience of putting too flrk^l a conllrudlion on in- 

3 ftruments 
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ftruments of this fort ; and relied, as before, on the rule 
laid down in Mafon r. Pritchards 

Cur. adv. vult. 

Lord Ellenborough C. J. on this day delivered 
the judgment of the Court. This was an aftion 
againfl the defendant as guarantee of D. Anderfon and 
Co. for goods which the plaintiffs were about to fupply 
to them, but hefitated fo doing upon their credit alone ; 
on which the defendant gave them the paper in queftion. 
Under what reprefentation the defendant was induced 
to fign that paper we know not. The queftion mainly 
for our confideration was, whether the paper imports to 
be a perfe<Sl: and conclufive guarantie, or only a propo- 
sition tending to a guarantie. And in the latter point of 
view the Court confider it. The paper was to this effect. 
(His Lordfhip then read the paper.) We do not know 
on what kind of previous application the defendant 
figned it, nor is there any fubfequent circumftance ftated 
in the cafe from which it can he collected. The paper 
therefore muft be conilrued according to the plain na- 
tural import of its terms. The import is, that the party 
ilgning it underftood that Anderfon and Co. had given an 
order for goods amounting to about 4000/. j that this 
order remained unexecuted ; and then, as if a queftion 
had been put to the defendant refpecling the honour 
and probity of Anderfon and Co., the defendant fays ; I 
oan afture you from what I know of Anderfon^ you will 
be perfedlly fafe in crediting them to that amount ; and 
then he adds, indeed I have no objetlion to guaranty 
you againft any lofs from giving them this credit : 
which words import, that if application were made he 
would guaranty ; but no fuch fubfequisnt application was 

made. 
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againft in this cafc the paper writing, in its fair conllruttion, 

RicMAROkoK. notliing more than an affurance of the degree of 

confidence which the defendant entertained of AnderforC% 
honor and integrity, and at the utmoft amounts only to 
a tender of a guarantio, which has never been accepted. 
What, therefore, might have been made conclufive by a 
notice, now remains equivocal and cannot bind. In 
Oxley V. Tottiig it will be found that notice of the ac- 
ceptance of the guarantie was given to the defendant, 
for the plaintiff returned an anfwcr to his letter. Hating 
that in confequence thereof he propofed putting the 
order for the goods in hand ; and that was the point 
fixed by EyreQ, J, when the guarantie attached. As to 
any expreflions ufed’in the letters written by Anderfon to 
the plaintiffs, tliey cannot have the effect of making that a 
guarantie which was not fo before. He then contended 
that at all events the plalntilFs could only recover to the 
extent of 2091/. lu. 7^/., the amount of the goods fur- 
nifiied to Anderfm by the plaintiffs themfelves, as the 
guarantie (fuppollng it amounted to one) was perfonal 
to the plaintiffs, and could not embrace goods furnifhed 
by them on account of others. But the Court feemed 
inclined againft him on this point, particularly as 
the paper itfelf mentioned goods to the amount of 
about 4000/. i and in Ute refult this point became im-. 
materi^il. 

D, F, Jones, in reply, admitted that the queftion wat 
reduced to one point, viz. whether the paper of itfelf 
amounted to a guarantie ; as to which he urged the in- 
convenience of putting too ilritSl a conftru^lion on in- 
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Lord Elliinborough C. J. on this day delivered 
the judgment of the Court. This was an a 61 ;iori 
againft the defendant as guarantee of 1 ). Anderfon and 
Co. for goods which the plaintiffs were about to fupply 
to them, but hefitated fo doing upon their credit alone \ 
on which the defendant gave them the paper in queflion. 

Under what reprefentation the defendant was induced 
to fign that paper we know not. The queftion mainly 
for our confideration was, whether the paper imports to 
be a pcrfe£f and conclufivc guarantie, or only a propo- 
fition tending to a guarantie. And in the latter point of 
view the Court confider it. The paper was to this effect. 

(His Lordfhip then read the paper.) We do not know 
on what kind of previous application the defendant 
figned it, nor is there any fubfequent circumftance ftated 
in the cafe from which it can be collcdled. The paper 
therefore muft be conllrucd according to the plain na- 
tural import of its terms. The import is, that the party 
figning it underftood that Anderfon and Co. had given an 
order for goods amounting to about 4000/. ; that this 
order remained unexecuted ; and then, as if a queftion 
had been put to the defendant refpecling the honour 
and probity of Anderfon and Co., the defendant fays ; I 
can aflure you from what I know of Anderfon^ you will 
be perfedly fafe in crediting them to that amount ; and 
then he adds, indeed I have no objection to guaranty 
you againft any lofs from giving them this credit : 
which words import, that if application were made he 
would guaranty ; but no fuch fubfequent application was 

made. 


ftruments of this fort ; and relied, as before, on the rule 
laid down in Mafon r. Pritchards 

Cur. adv. vult. 
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made^ indeed it appears that a guarantie was obtained 
from another houfe. A condderable period elapfcd, 
and it was not made known to the defendant un^l the 
failure of Anderfon and Co. that his paper had ever been 
communicated to the plaintid^. Confidering this as a 
mere overture to guaranty, it appears to u$ that the 
defendant ought to have had notice that it was fo re- 
garded, and meant to be accepted, or that there (hould 
have been a fubfequent confent on his part to convert it 
into aconclufive guarantie. Under thefe circumftances, 
therefore, we think there mufb be 


Judgment of nonfuit. 


MEMORANDA. 

Before the commencement of this term, vit. on the 
loth of Aprils Sir Thomas Blunter ^ His Majefty’s Attor- 
ney-General, was appointed to the office of Vice-Chan- 
cellor of England^ an office^ newly created by ftat, 
53G«.3. r. 24. 

And on the 4th of Sir Wiliam Garrowy the 

Solicitor-General, was appointed Attorney-General, and 
Robert Dallas Efq., one of His Majefty's learned counfel, 
having refigned the office of Chief Juftice of Chejlery 
was appointed His Majefty’s Solicitor-General, and 
knighted. At the fame time Richard Richards Efq*, 
one of His Majefty’s leJbed counfel, was appointed 
Chief Juftice of Chejler. 


END OF EASTER TEBSt. 
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Court of KING’S BENCH, 

IN 

Trinity Term, 

In the Fifty-third Year of the Reign of Geouge HE 


MEMORANDUM. 

IN the lall vacation Sir NaJ}j Grofey Knt. refigned 
his feat on the Bench of this Court, and in the early 
part of this term, viz. on Wednefday the 23d of Juncy 
Henry Dampier Efq. was ckllcd Serjeant, and gave 
rings with the motto, Confulta patrum,” and was 
appointed to fucceed Sir Hajh Grofcy and took h.is feat 
on the Bench on Friday the 25th, and was knighted* 

At the end of this term John Copley Efq. was called 
Serjeant, and gave rings with the motto, Studiis 
vigilare feveris.” 

Qq 
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Friday, 
yunt iStb, 


Holland agoinji Cooke. 


The defendant 
in a country 
caufe is entitled 
to eight day’s 
notice to plead, 
although he 
has appeared 
and is refident 
about two miles 
from landon. 


the laft day of the laft term Marryat (hewed 
caufe againft a rule for fetting afide an interlocu- 
tory judgment and fubfequent proceedings for irregu- 
larity. Interlocutory judgment was (igned for want of 
a plea ; the a£lion was a local a£tion> and laid in Surry ; 
the defendant appeared, and the declaration was deli- 
vered, with a notice to plead within four days, the de- 
fendant being refident at Walworth^ about two miles 
from London ; and the queilibn was whether he was not 


entitled to an eight day’s notice. It was contended that 
the rule which required an eight day’s notice did not 
apply to this cafe, where the defendant was refident 
only two miles from London^ and had appeared ; the 
rule only applying to cafes where an appearance is en- 


tered according to the (latute. The general rule to plead 
is a four-day rule. 


Efpinajfe contra, referred to the rule in Tidd^s Prat^ 
tice. (^) 

The Court adjourned it in order to look into the prac- 
tice, and afterwards made the 


Rule abfolute. 


(c) P. 25 7*1 51I1 
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1813. 


Hagsdorn againji Reid. 


SntHrify, 
June 1 9 th* 


A CTION on a policy of aifurance upon the fliip ^ licence to 
r*. /• Jr . y.H. of london, 

,FiefcOf at and from Gluckjiadt zna any port in the merchant, on 

Elbe to any port in the United Kingdom. The decla- ftif andVihTr 


ration averred the interefl: to be in the plaintiff^ one 
Frederic Hngedortiy and one F. J. Schroederj in fome 
counts feparately, and in another jointly. Lofs by cap- 
ture. At the trial before Lord Ellenhorough C. J. at the 
Middkjex fittings after laft term, it appeared that at the 
time when the plaintiff effeifled the policy he was a mer- 


Britifit or nen- 
tral merchants, 
to import a 
cargo from cer* 
tain limitt, 
within w'hich 
an enemy’s 
port is lituate» 
in any vcfl'el 
hearing any 
flag except the 


chant refident in Londont his brother F» Hagerlortu at 

’ ^ 6 X proteftadnp 

Hamburgh, and Schroeder was domiciled at Gluchjladi, a trading from 

Dattifi port, then in hoftility with this country, which (biyy..ff. 

The plaintiff and his brother were interefted in one enemy are" 


moiety of the (hip, and Schroeder in the otJier, and the 


plaintiffhad already received upon the policy a fumfuflicient 
to cover the interefl of himfelf and his brother. The fhip 


therefore fnch 
interefl was 
held infurable. 


failed from Gluchjladt under a licence granted to J, F, 

Hagedorn (the plaintiff) of London, merchant, on behalf of 

\ 

himfelf and other Britijk or neutral merchants, to im- 


port a cargo from certain fpecified limits, within which 
Gluclfiadt was, in any veffel bearing any flag except the 
French* The plaintiff recovered a verdi^ for the amount 
of the defendant’s fubfeription. 


Topping moved to enter a nonfuit, on the ground that 
a joint infurable intere^ could not fubfifl between a 
BritiJJj fubje£l and an alien enemy ; for as the latter 
could not have, any property which could be prote£led by 
a fubftantivc feparate infurance, fo the former by uniting 

a it 
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it with his intereil (hall not be permitted to efFed^ indi- 
redlly what cannot be done diredlly ; and he cited 
McConnell v. HeEior («), and faid that there was not any 
cafe which authorized a Briti/b fubjedi to trade jointly 
with an alien enemy. And as to the licence he con- 
’tended that it did not extend to cover the prefent intereft, 
being in terms exprcfsly reftrained to a Briti/k or neutral 
intereil. 

Lord Ellenborough C. J. The cafe refolves itfelf 
into a quelllon upon the licence, for there is no doubt 
that this intereft would not be protedled by the policy 
without the licence. I entertained an opinion at the 
trial that this licence was intended to legalize a com- 
merce beneficial to this country, and that in furtherance 
of that objedl the only reftraint it impofed as to the 
fhip, was that it fliould not be^ir the French flag ; it is 
exprefsly, “ in any veflTel bearing any flag except the 
French E' The confequence of fuch a licence is to make 
the intereft in the trade licenfed infurable. 

Le Blanc J. The objeift of the licence was to pro- 
left a trade in every fliip except one bearing tire French 
flag; it would be nugatory if it were otherwife. 

Baylet L The true con^uftion is that they might 
import a cargo in any but a French (hip. 

Rule.refufed. {h) 

iBcJsir JPtiU> n> (i) See 4 Tm* 4* Beife v. Bell. 
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The Bristol and Taunton Canal Navigation 
Company againji Amos. 


SaturJ/^t 
Jmt igUx. 


£)EBT againil the defendant as one of the proprietors 
of the Brijiol and Taunton navigation, to recover 
270/., in refpedl of 27 fliares in the faid navigation, for a 
call made the ift of July 1811, at the rate of 16/. for 
each {hare. At the trial before Lord Ellenborough C. J. at 
the M'tddlefex fittings after Hilary term, it appeared that 
the company were incorporated by 5 1 G. 3 . r. 60. (local 
a61:). (a) The defendant’s name" appeared in the adl, in 

the 


(«) The 76th fc^on ena^s, That for the better fccuring to the 
feveral fubfcribers (heir refpeAive fliares therein, the faid company of 
proprietors, or their comniiitee of management, flialJ, as Toon us the 
fame can or may be done, caufe the names and additions of the feveral 
perfons, who fliall be entitled to any fliare or fliares in the faid under- 
taking, and the number of fliares to which they fliall be relpe^ively 
entitled, and aifo the proper number, by which every fiich fliarc (hall 
be diflinguilhcd, to be fairly and diflin^tly entered in a bonk, to be 
kept by the principal clerk to the faid company of proprietors, and 
after fuch entiy, caiile the common feal of the (aid company of pro- 
prietors to be aflixed thereto, and (hall al(b caufc as many tickets 
or inflruments to be prepared as there (hall be (hares in the faid un- 
dertaking, bearing rcfpe£tively the fame ntunbers as in the book, 
and the common (eal of the faid company of proprietors to be 
aflixed to each fuch ticket or inftrument, and thereupon caufe to he de- 
livered to every fubicriber towards the faid undertaking, upon demand, 
a ticicet or tickets, fpecifying the (hafres to wliich he or (he is entitled 
ill the faid undertaking, fuch fubferiber paying to the clerk to the 
laid company two (hillings and flxpence, and no more, for every fuch 
ticket or i(!%rument, and fuch ticket or indrument (hall be admitted 
in all courts whatever, as evidence of the title of (iich . fubferiber, 
his or her executors, adminidrators, and afligns, to the (hares therein 
fpccifled ; but the want of any fuch ticket or indrument (halt not 
hinder or prevent tlie owner of any (bares from felling or difpoflng 
tliereof, or from receiving annually his or her (hate' of the profit of 
the faid navigation in refpe^t thereof. 


By the 51 ( 7 . 3. 
c. 60. (local adt) 
the regider 
hook of the 
Bripl Canal 
Company is 
evidence, in an 
ndtion brought 
by them for 
call , of the de- 
fendant’s being 
proprietor of 
the number of 
(hares aflixed t 
his name. 


3 


ScAlon 
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JBristol Canal 
Company 
againji 
Amus. 


the lift of original proprietors. His name alfo appeared 
upon the regifter book of the company, as proprietor of 
27 (hares ; which book was made up by the treafurer, 
and the corporation feal was affixed to it, as required by 
the on the 3ifti>^r. 1811; but the original paper 
fubferibed by the defendant himfelf, which was dated in 
April x8io, not being ftamped, was not admitted in 
evidence. His Lordlhip was of opinion that the defend- 
ant's name appearing in the a6l was proof that he was a 
proprietor of one (hare, but he doubted whether there 
was evidence of his being a proprietor of more than one. 
A verdifl: therefore was taken for 10/., with leave to 
move to enter it for 270/., for which purpofe a rule was 
obtained in the laft term. Upon the rule afterwards 
coming on in the fame term, the Court exprefled a wifh 
to fee the regifter book, and the cafe ftood over until this 
day, when the book was produced, and appeared to con- 
tain nothing more than the names of the proprietors. 


SeAion 100. aftei* providing a general form of declaration to be uied 
by the company in any aOion to be brought by them for calls againll 
the owners of fliares in the faid canal, enafls, That on the trial 
of any fuch aAion, it fliall only be neceflary to piove that the 
defendant or defendants, at the time of making fach call or calls, 
was or were a proprietor or proprietors of fuch (hare or rhares in 
the faid canal, and that fucli call or ealls*^ was or were in faft made, 
and that fuch notice thereof was given as. hereinbefore directed, 
and the produdioa by the principal clerk or other officer of the faid com- 
pany of the faid regijiet lookj and of the minutes of the proceedings 
of the committee of management, and of the newfpapers in which 
notice 0^ the faid calls fliall have been or thall be advertifed, (hall 
be fufficient evidence in flipport of fuch aflion or aiflions, without 
proving the appointment of the committee, who made fuch call or 
calls, or any other matter whatfoever, and the faid company of 
proprietors (hall thereupon be entitled to recover what (hail appear 
due, unlefs it (hall appear that any fuch call was made contrary 
to the directions and reflriCtions in point of time or amount con- 
tained in this afh 


and 
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and the number of fliares belonging to each» affixed to 
each name. 

Topplngy Marryaty and Pollock (hewed caufe, and con- 
tended tliat the defendant was only liable, as being a pro- 
prietor named in the of parliament, in rcfpe£l of one 
(hare. The a€l never meant to make the regifter book 
conclufive evidence againil every perfon whofe name was 
inferted in it to the extent of any number of (hares. 
The 76tli fedfion dire£l:s a ticket fealed with the corpora- 
tion feal to be delivered to each of the fubfcribers, and 
that fuch ticket (liall be evidence of his title ; if therefore 
a ticket was made out and delivered to the defendant, 
that would have been the proper evidence ; if not, it was 
the fault of the company that none fuch was made. The 
looth fe£tion does not difpenfe with the neceflTary proof 
of the party's being proprietor of the number of (hares 
for which he is charged j on the contrary it requires, that 
the company at the trial (liall prove that the defendant, 
at the time of making the call, was a proprietor of fuch 
(hare or (hares, and that fuch call was in fa£t made, and 
that notice thereof was given. It goes on indeed to pro- 
vide that the production of the regifter book, together 
with other documents, iiiall be fufficient, without proving 
the appointment of the committee who made the calls i 
the regifter book is therefore to a certain extent evidence, 
but not to the whole extent contended for ; if it were, it 
would be charging one party conclu lively with an a A 
done without his allent by another party ; for the boolt 
is made up by the committee in tlie abfence of the perfon 
to be charged, and if it be evidence at all, it is conclulive 

evidence, inafmuch as the a£^ goes on to provide that 
^he company ftiall thereupon be entitled to recover, un- 

Q q 4 Icfs 


J813. 

Rristoi. Canal 
Company 
agahp 
AMOS. 



57 * 


CASES IN TRINITY TERM 


i8i 3> lef$ it appear that the call was made contrary to the aft. 

Such a conllruftion however wojild be introduflory of a 

Bhistol Canal 

Company novel rule of evidence ; and there is befides this peculiar 
Auo^» ^ obje£^ion to its admiffibility in the prefent cafe, viz. that 
the book purports to have been made up nearly five 
months after (he call, and therefore cannot be deemed 
evidence of the defendant’s being a proprietor at the time 
when the call was made, unlefs it can be fhewn to have 
a retrofpeftive operation. 

The Attorney-Generaly Abhotty and P. Tauntotiy con- 
tr^, were flopped by the Court. 

Lord Ellenborough C. J. It is clear on referring 
to the a£l, that the rcgifler book }S to be admitted as 
evidence of the defendant’s property in thefe fhares ; and 
from an infpedlion of the book it appears that he held 
them as original fhares, for upon every transfer of a (hare 
a memorial of fuch transfer is to be entered by the clerk 
to the company, and muft appear on the book, and after 
a call is made no fhare can be transferred until the money 
called for in refpe^ of the fhare (hall be paid. 

Le Blanc J. As the regifler book contains only the 
entries o£ the names of the fubferibers, and the different 
fhares annexed to each, and not any of the proceedings 
of the committee, it could only be with one objedl that 
the legiilature directed it to be produced, namely, for 
that of proving the names and the number of fhares. 

Per Curianty Rule abfolute. 
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ScHACK and Another a%ainji Anthony. ' smriayt * 

® June xyth. 


^^^SSUMPSIT for freight. The dcclaiation jftated that 
the plaintiffs were the owners of a veffel, called the 
Sufanna, whereof C. Janjfen was matter, and that C. /. as 
agent for the plaintiffs, caufed to be made a charter-party 
of affreightment under feai, (of which they made a pro- 
fert), purporting to be made between C. /. as matter of the 
faid (liip of the one part, and the defendant of the other 
part. It then proceeded to ttate the terms of the charter- 
party by way of inducement, which were for the deliTery 
of goods, at certain ftipulated freight, at Pillau ; and after 
averring a delivery of the goods at PillaUf according to 
the bills of lading, concluded thus : And thereupon in 


Where the maA 
ter of the pUin- 
tifTs’ (hip en- 
tered into a 
ctiarter-party* 

as agent for the 
plainti^s, with 
the defendant, 
a partner in the 
houfe of M. 
and Co. for the 
delircry of 
goods upon a 
tlipulaled 
freight, and the 
goods were de- 
livered to Af. 
and Co., who 
were the con- 
fignees named 
to the bill of 


confideration of the premifes and of fuch delivery of the 


goods, the defendant undertook to pay to the plaintiffs the 
freight due for the faid cargo and voyage.” 2d count, 
Indebitatus affumpfit for freight. At the trial before 


tiffs' could not 
maintain af- 
fumpfit againfl 
the defendant 
for the freight. 


Lord Ellenborough C. J. at the London fittings after Hilary 
term, it was proved that the plaintiffs were the owners of 
the veffel, and that the defendant, who was of the houfe 


of Muller and Co. at Konigsberg, had entered into Ais 
charter-party, and that the goods were delivered as alleged 
in the declaration to Muller and Co., who were the con- 


fignees in the bill of lading. His Lordlhip, however, 
was of opinion that the aftion (hould have been brought 
^on the charter-party ; but he permitted the plaintiffs to 
take a verdi£t, with liberty to the defendant to move to 
enter a nonfuit. 


In 



574 


CASES IH TRINITY TERM 


1813. 


SCHACMC 
and Another 
^agai/ijt 
Anthony. 


In Eajier term Scarleti accordingly obtained a rule nifi 
for that purpofe, on the ground that the freight having 
been ftipulated for by deed was not recoverable in af- 
fumpfit ; and he mentioned Richardfon v. Hanfon^ N.F. 
Guildhall^ 46 G. 3. where it had been fo ruled. 


The Attorney-General and Taddy iliewed eaufei and de» 
uled that the rule^ as to an implied promife being merged 
in a fpecialty, was applicable to any other cafes than 
thofe where the implied promife and the fpecialty were 
between the fame parties. Now here the parties are not 
the fame ; for the plaintiffs arc not parties to the char* 
ter-party, nor are they named in it ; neither is it binding 
on them ; for the mailer could not bind them by an in* 
(Irument under feal without an authority under feal 
for that purpofe } which it does not appear that he had. 
It was therefore a mere perfonal contrail between the 
mailer and the defendant. But admitting that the plain* 
tiffs may be confidered as parties to the inilruments flili 
the rule will not apply^ becaufe the defendant in this 
a£lion being one of the perfons compofing the hrm of 
Muller and Company^ and not having pleaded in abate- 
ment that all the partners ought to have been joined^ 
this a€lion^ according, to Rice v. Shute(a)f muil be taken 
to be an aflion againft all the partners } and if fo, then 
the parties to the inftrument and to this a£lion are not 
the fame, becaufe only one of the defendants was a party 
to the chartcr*party } for one partner cannot bind the 
other partners by deed (h). The queilion then is, whe- 
ther on account of a deed which has been executed be- 
tween* the mailer of the plaintiffs’ veifel and one of the 

(0) s Burr- a6ii. (S) ffarrifcn v. Jackfou^ 7 Term Ref. a©/. ^ 

partfieys 
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partners in a mercantile houfe, the plaintiffs are pre- 
cluded from having their action againft all the partners 
of that houfe upon an implied promife for freight ariiing 
out of the acceptance of the goods under the bill of 
lading. They then referred to Anofi.^ i Leon. 293., and 
White V. Parkin (/j), in order to fliew that notwithftand- 
ing the exigence of a deed aiTumpfit will lie. 

Lord Ellenborough C. J. If a bond were given to 
a truflee, it could hardly be contended that an aflion of 
aiTumpfit might be maintained by the ceitui que truil: for 
the recovery of the money fecured by the bond. The 
cafe has been argued ingeniouily \ but it is quite clear that 
this action cannot be fupported. A contradfc under Teal 
is entered into by the captain on behalf of the plaintiffs 
with one of the partners in the houfe of Muller and 
Company ; after which the plaintiffs chufe to bring an 
action of aiTumpHt againit that very partner for the iden- 
tical thing already contraf^ed for with their own captain. 
There is no cafe where the intereft being the fame as that 
fecured by the deed^ it has been holden> that aiTumpfit 
will lie. In Fojler v. Allattfon {b) there were feveral 
things unconnected with the deed, which were included 
in the aCtion. 

Le Blakc J. No promife is ftated independently of 
the charter-party. 

Batley j.- The plaintiffs by fuing the defendant 
alone treat him as the only member of the houfe. The 
cafe of Rice v. Shute has been much oyerftated ; for that 

(#) J 78 . (I) % Term Jiep. 

only 
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SCIIACK 

and Another 
azainjf 
Anthony. 
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SCHACK 

and Another 
Agmnfi 
ANTHonr. 


fSatur^ayt 
yuKC 19th. 


A broker, who 
pays to A. the 
price of goods 
fold by him for 

A. under a del 
credere com- 
mtdlonyis en- 
titled to fet off 
the amount 
againff the af- 
figriees of 

for whom he 
bought the 
goods ; and 
where the jury 
found a 
verdiiLl difal- 
lowing fuch 
fct-off, and it 
was doubtful on 
the evidence, 
whether the 
payment was 
made before 
difclofure of the 
namc'of A. to 

B. , the Court 
granted a new 
trial. 


CASES w TRINItY TERM 

only decided^ that where the defendant does not plead 
in .abatement^ he is not at liberty to objefl that there 
Tirere any other, peffons^ joint contradlofs^ with him. 

Rule abfolute. 


Morris and Others, Aflignees of Smith and 
Others, Bankrupts, againjl Cleasby. 

y^ECLARATION : In coniideration that the bank- 
rupts would deliver to the defendant goods to be 
..fold on account of the bankrupts, the defendant under- 
took to fell them, and to render a true and juft account 
of the fale, and of the monies ariling therefrom. Breach ^ 
that the defendant hath not rendered to the bankrupts, 
or to the plaintiffs as aforefaid, a juft and true account of 
the fale, or of the monies aritng. 2d count, that the 
bankrupts had delivered goods to the defendant to be 
fold, but the defendant had not rendered a juft account 
of the faid goods. 3d count, for not rendering a juft 
account after the receipt of the monies ariling from the 
fale. 4th count, for not rendering a juft account of the 
goods after the fale thereof. There were alfo the money 
counts, and an account ftated. Plea, Non affumplit, 
with notice of fet-oif. 

* At the trial before Lord Ellenborough Q. J. at the London 
fittings after Hilary term, it appeared in evidence that on 
the 23d OBobir 1810, the bankrupts ordered the defend- 
ant (a broker) to purchafe for them, at his public fale, a 
quantity of fpirit of turpentine for exportation. The 
defendant accordingly made the purchafe for 1090/. 7 
4^., which was agreed to be paid for in bills at 1 months. 

The 
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The defendant did not mention to the bankrupts at tlie 
time of the purchafe the name of the feller, nor did it 
appear in the bill of parcels, nor did the defendant deliver 
any^ritteh paper containing the name ; but in fa£t the 
goods belonged to Le Mefurier and Co., and were fold 
by the defendant as their broker acting under a del 
credere commillion } but the bankrupts never authorized 
him to guaranty their houfc to Le Mefurier and Co., or 
ever knew that he had fo done. Soon after the purchafe 
the bankrupts gave the defendant directions to (hip the 
goods, who then for the firft time informed tliem 
that Le Mefurier and Co. were the proprietors, and re- 

i ¥• 

ferred the bankrupts to them to get the neceflary docu- 
ments for fliipping the goods ; after which, the defendant 
paid Le Mefurier and Co. the price of the turpentine ; 
but the precife time when he made this payment did not 
appear. The bankrupts having had feveral interviews 
with Le Mefurier^ and difUculties having occurred in pro- 
curing the fhipment, abandoned their refolution of fhip-. 
ping, and direCled the defendant to re-fell the goods 5 who 
accordingly re-fold them at different periods, the lirft of 
which was on the 27 th November y and the laft on the 
31ft Dec , 1810. The produce of the re-fales was 683/, 
4x. 5</. Before the time ftipulated for the payment of the 
turpentine the bankrupts became embarraffed, and on the 
xoth oi January iZil flopped payment. The queftion 
was, whether the defendant was entitled to' take credit 
in his account with the aflignees of Smith and Co. for the 
price of the turpentines fo paid to JLe Mefurier and Co. 
His Lordfhip ftated the rule to the jury to be this, that a 
faClor represents his principal until the principal is dif- 
clofed, but when that is done, his character of fad or is 
at an end, and the principal becomes the perfon to be 

dealt 


iff 

1813. 


Morhis 

Clsasbt. 
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»8«3- 


Morris 

againj} 

Ceeas^y. 


dealt with. Until that time payments may be made by 
the fa£lor, and be the fubje£t of fet-olF by him in his 
account with the principal. The jury found a verdi£V 
for tlie plaintiffi without allowing the fet-ofF, and in 
Eqfler term a rule nifi for a new trial having been 
obtained) 

Park and Reader now (hewed caufc) and faid, that this 
was an attempt to convert the broker into a principal j 
they relied on the rule as laid down at the trial) that if 
the principal be difclofed before the time when payment 
is made by the broker, the broker’s authority ceafes, and 
he is not entitled to pay ; and contended that this rule 
applied whether the broker is a£ling under a commiflion 
del credere or not j becaufe fuch a commiflion between a 
broker and one principal (hall not operate to the prejudice 
of another principal. Applying then the rule to the pre- 
fent cafe, the defendant had no right, 'although he was 
ailing for Le Mefurter and Co.' under a del credere com- 
miilion, to pay them for their turpentines to the preju- 
dice of Smith and Co. the purchafers, after the time when 
Le Mefurter^ s name was difclofed to them i and if the 
defendant was not entitled to do this, neither can he be 
entitled to claim fuch payment by way of fet-ofP. 

The Attorney-General and Parnther contra, infilled, ill, 
that the defendant was entitled to his claim of fet-off. 
They obferved that this was not m quellion between the 
two principals, Le Mefurter and Co. and the bankrupts, 
whether their rights were prejudiced, but between the 
broker and thebankrupts (his principals), whether there, 
was any thing to ihew that the bankrupts had interpofed 
to prevent the broker from paying Le Mefurter and Co. 

C according 
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kccording to the ufual courfe under a del credere com- 
million : if there was not, thca the defendant was entitled 
to pay i and fuch payment would form an item in the 
account between him and the bankrupts, who had got 
the turpentines, and to whom it made no difference, as 
far as appears, whether they paid Le Mefurier and Co^^ 
or allowed it in account with the defendant. If then 
the defendant was entitled to pay, he is entitled to fet it 
off. But, 2dly, he is at all events entitled to claim 
this payment againft the plaintiffs, who are the aflignees 
of Smith and Co., by way of mutual credit (« ) ; for 
though it may not be good as a fet-off*, yet, according to 
Grox>e V. Dubois (b), there is a great diffiniSlion between 
mutual credit and fet-offj and the fame dift:in£tion was 
recognized in Cuming v. Forejler^ (r) 



Lord Ellenborough C. J. In this cafe I have not 
feen, nor am likely to fee, any thing to induce me to 
alter my opinion as to the right of the broker to receive 
payment until his principal appears. The moment how- 
ever the principal does appear, provided it b^ before 
payment, he comes into his full rights to receive it \ that 
is a rule for the proted^ion of the principal. But yet if 
the principal authorize his agent to receive payment, 
fuch payment will be good againff him. So under thefe 
circumffances if Cltajby had received payment, it would 
have been good ; for to this extent we muff give.effe^^ 
to the del credere commifiion, that it authorized him to 
receive payment, his principal not having countermanded 
fuch authority. The only point on which the queffion 
for a new trial is to be conlidered, is how far there was 

(n) 5 Cw.ij. r 30. /. aS. (I) 1 7 *. ie. xso. (c) iM. &S 499. 

a right 
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a right of fet-oiF or mutual credit as it regards the broker.^ 
If the broker continued the prefumptive principal, un« 
queilionably every right of ifet^oiF belonged to him which 
belonged to his principal, but when once the principal is 
difclofed, the right of fet-ofF no longer continues. The 
queilion then muft (land on the mutual credit. I wilh 
to have it better afcertained, whether this be confidered 
as a right of fet-ofF or of mutual credit, when the difclo- 
fure of the principal took place. 

Le Blanc J. I tliink, on the report read by my Lord, 
that the precife time when the money was paid does not 
appear. 1 aiTume the fa£^s to be as dated at the bar, 
that the defendant was employed by Le Mefurier and Co. 
to fell the goods for them under a del credere commif- 
fion, and that he did fo fell them to the bankrupts, by 
whom he was employed to buy, without difclofing to them 
the names of Le Mefurier and Co., and that the bank- 
rupts gave him an order to re-fell the fame, which he did, 
and that payment was not made by him to Le Mefurier 
and Co. till after the difclofure of their names to the 
bankrupts. Upon this flatement it ftrikes me that, this 
being an a6fion by the afEgnees of the bankrupts, the de« 
fendant will be entitled, without breaking in upon any 
principle of law, to fet ofF the amount of the price paid 
by him to Le Mefurier and Co. on account of the bank- 
rupts. The rules of law as they regard principal and 
broker are for the benefit of the principal. The princi- 
pal, who fells through the intervention of a broker, may 
ihterpofe and require payment to be made to him, but 
after he has dealt with the broker as the real purchafer of 
the goods, which by the del credere commiflion Le Me- 
furier and Co. may be confidered as having done, the 

1 1 broker 


1813. 

Morris 

a^ainjl 

Crsasbt. 
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broker then (lands in the fituation of principal ; and in 
that chara£lcr he fells to the bankrupts on his own ac- 
count. There is no perfon interefted in contravening the 
judice of the cafe, that the defendant (liould be allowed 
ill account that price, which the affignees now feek to 
take from him. The principal is entitled to claim his 
rights entire, without reference to what pafles between 
the broker and the purchafer, but where no fuch rights 
intervene, the juftice of the cafe is not to be defeated by 
the application of a rule of law made folely for the pro- 
te<Slion of the principal. The defendant is taken out of 
the rule of law the moment he has fettled the full price 
with the principal, with whom he was bound to fettle by 
virtue of the del credere commidlon. 


1813. 


MoRItlS 

againjl 

CtKAsav. 


Bayley J. The juftice of the cafe is clearly with the 
defendant. I think alfo the defendant is entitled both 
under his fet-ofF and under his claim of mutual credit. 
There are many cafes in which a fadlor may fue in his 
own name, where the balance between him and his prin- 
cipal is in his favour. Where the principal gives notice 
to the buyer not to pay the fadlor, the buyer will after- 
wards pay the fai^or at his peril ; but where the princi- 
pal enables the fatSlor to fell without naming him, he 
makes the factor his agent, not only for felling, but for 
receiving the price. It feems to me that if the principal 
employs the factor to fell by a del credere commiflion, he 
wiihes it to be underftood that he looks to him tor pay* 
ment, and that he has no objcdV.on tl\at the buyer (hould 
pay the fa£lor. In Houghton v. Matthews [a, both Cham^ 
hre J. and Lord Alvanley confidered that the effedl of a 


VoL. I. 


(a) % B.& P, 489. 
R r 


del 
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del credere commiffion was to make the factor rc^ 
fponfible, for the value of the goods, to his principah 
C.‘:ai7ihre J. refers to Kruger v. Wilcox for tl:e gene- 
ral pofition that a factor has a lien for his general balance; 
and then he goes on to fay, that where a fa£lor is in 
advance for goods by adlual payment, or where he fella 
under a del credere commiffion, whereby he becomes re- 
fponfible for the price, there is as little doubt that he has 
a lien on the price, although he has parted with the 
poffclFion of the goods. If he adls under a del credere 
commiffion, he is to be confidered between himfelf and 
the vendee, as the foie owner of the goods.” Afterwards 
he refers to Buller*s N. P. for what is there faid, “ that 
a factor’s fale does by the general rule of law create a 
contract between the owner and buyer ; and therefore 
if a fa£lor fell for payment at a future day, if the owner 
give notice to the buyer to pay him, and not the factor, 
the buyer would not be juftified in afterwards paying 
the factor.” But he goes on, « it is true Mr. Jufticc 
Buller adds, “ yet, perhaps, under fome particular cir- 
cumftances, this rule may not take place, as where the 
factor fells the goods at his own rilk; {t.e, is anfwerablc to 
the owner for the price, though it be never paid ;) for in 
fuch cafe he is the debtor to the owner, and not the 
buyer.* ** And this do£f rine, that where the faflor a£ts 
under a del credere commiffion, he is the perfon war- 
ranted to receive the price from the vendee, falls in with 
the cafe of Grove v. Dubois, If it were otherwife, in 
what a fituation would the fa£lor be placed ? He would 
ftill be liable under his del credere commiffion to his 
principal, and yet not have the means of getting the 
money into his own hands by calling on the vendee. 
How does this cafe ftand ? The defendant is allowed to 

7 fell 
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fell goods to the bankrupts, without communicating the 
name of the vendor j he does fell to them, delivering to 
them a bill of parcels, from which they would under- 
ftand that he was the perfon to receive payment. If the 
bankrupts did not pay the defendant, ftill he w'ould be 
bound to pay Le Mefurler and Co., and therefore he 
Hands in the lituation of vendee. The goods v'ere fub- 
ftantially the goods of the defendant ; he would be the 
lofer if the bankrupts did not pay ; therefore that con- 
flitutes a mutual credit between him and the bankrupts. 
The juftice of the cafe is that way beyond all doubt j 
xor the price muH ultimately come out of the pocket of 
the defendant, and it would be hard if he were obliged 
to pay the price, and then come in for a diviilend under 
tl\s commilTion, 


1813. 

Morkis 

agaitji 

CtEASBY, 


Rule abfolute. 


All ANSON and Another, Aflignees of Roberts, ^mird,7y, 

'June lyth, 

a Bankrupt, againjt Atkinson. 


A SSUMPSIT for money had and received. At the where i?., % 
trial before Lortl Ellenborough C. J. at the London in^a^'dlcci at 
fittings after lall Hilary term, it appeared that on iefei daMt upon 
the 1 7t.h of July 1810, Roberts^ who carried on the bufi- ^ * 

nefs of a jeweller, had been arrefted upon a ca. fa. at hands of the 

<• IherifT’s officer 

the luit of the defendant, by a Iherm s olncer, who to raife money 
left him in cuftody of his brother. While in cuHody, 

pledged them, 

and five we'*ks afterwards paid over the amount to the defendant : Held that the 
alfigneei of ivho had committed an a£t of bankruptcy before the airtft, might rc- 
rover the money paid to the defendant in an aAion for money had and received, although 
\.l>e defendant was not privy to the taking of the goods hy the flierifl ’s officer, and al- 
though the money paid to the dafendaut was not the identical money raifed by the 


R r a 


Roberts 
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egavijl 

Atkinson. 


Roberts propofed that the brother (hould take a quantity 
of goods out of his fliop and pledge them, to the amount 
of the levy. A quantity of goods was accordingly taken 
and pawned on the 19th of Jtily^ and 22/. were raifed ; 
but that fum -falling fliort of the amount of the levy, 
Roberts gave him more goods, which were alfo pledged, 
and made up the di/Ference ; the whole money tlius raifed 
was paid over by the brother to the flicrilF’s officer, 
who, five weeks afterwards, paid it over to the defend- 
ant ; not, however, in the identical money raifed by the 
pledge. On the 28th of Aitgitjl the officer had notice 
that Roberts had committed au a<Sl: of bankruptcy before 
the property was taken. It was obje£l:cd for the de- 
fendant, that as he was not privy to the a£I: of the 
fheriff’s officer in taking the goods, and only received 
the money in payment of his debt as the money of the 
IherilF, and not of the bankrupt, therefore this a£l:lon 
was not maintainable ; but the proper remedy was by 
a£l:ion of trover for the value of the goods againft the 
flieriff, who had taken them. His Lordfliip faid it was 
clear that if the defendant had been privy to the taking 
he would have been a tort feazor and liable \ but he 
doubted whether the fafi of the produce of thefe goods 
having come into his hands was fufficient to entitle the 
affignecs to this fpecles of aflion j and therefore he di- 
redled the jury to find a verdict for the plaintiffs, giving 
liberty to the defendant to move to enter a nonfuit. 

A rule nifi for that purpofe having been obtained in 
Eajler term, 

Marryat and Campbell flbewed caufe, and contended 
that it wa . iufli ient, to entitle the plaintiffs to this a£l;ion, 
to fliew that the adt of bankruptcy was committed before 

1 3 the 
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the money came to the defendant’s hands ; that if the 
bankrupt had, immediately upon the arreft, paid the 
money to the defendant, fuch payment would not have 
been prote6fed, but would have been recoverable as 
money had and received to the ufe of the afTignees. The 
only difference here is, that the money was raifed circui- 
toufly by the pledge ; but ftill it was the produce of goods 
belonging to the bankrupt, and was as much Iiis money, 
as if it had been paid immediately from his pocket ; and 
it was received by the defendant as fuch in fatisfadlion of 
the ca. fa. That it was money had and received by the 
defendant to the ufe of the aflignees appears from Kitchin 
V. Campbell (a), where the Court faid, Whoever has 
received the money for the bankrupt's goods, is fuppofed, 
in juftice, to have received the fame for the ufe of the 
aJfigneeSi in whom the property of thofc goods by law 
was veiled, and to have promifed to pay the fame to the 
affignees ; there is a fuppofed privity of contrail between 
the perfons whofe money it lawfully is, and the perfon 
who has got or received it.” 

Topping and Comyn contra. This is not like the cafe 
of Kitchin V. Campbelly where it vnis held that the money 
aiifing from the fale of goods, taken after an a£l of bank- 
ruptcy under a fi. fa., may be recovered by the aflTignees, 
in an a€lion for money had and received, from the perfon 
who receives it. Here the defendant has not intermeddled 
with the goods of the bankrupt, nor with the money 
produced by the goods. If indeed the defendant had got 
pofleflion of the goods, trover might have lain againft 
him j or if he had received the precife fum of money 
raifed by the pledge, there might have been fome colpw 

(«) 3 307. 

R r 3 for 
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for faying that he had receivecl the produce of the bank- 
rupt’s goods ; but he did not receive either the identical 
notes, or the identical fum, Befides, this was not a pay- 
ment to the defendant on behalf of the bankrupt, for the 
defendant was not a party to the tranfadlion, but a pay- 
ment by the iherifF to relieve himfelf from a poGtive 
breach of duty- He was liable to an adlion for an 
efcape ; and if fuch adiion had been brought, he could 
not have fet up the bankruptcy of Roberts as a defence. 
He was liable therefore for the debt. It would be hard 
then if the Court fhould deprive the defendant of that 
which he has received from the fiierifF in lieu of the debt. 


Lord Ellenborough C. J. This has been argued as 
a cafe of havdfhip. Suppofe this money had been paid 
in regular form, it would have been recoverable by the 
affignees, as the money of the bankrupt paid after his 
bankruptcy. Therefore I cannot fay that it is a cafe of 
hardfhip, where, if t^^e payment had been regular, it 
would have been recoverable. What is the cafe here ? 
On the arreft taking place the, bankrupt, being deGrous 
of time to difeharge the debt, propofed to give a part of 
his goods in order to raife ftioney upon them ; for which 
purpofe, he placed them in the hands of the brother of 
the fiierifF *s officer, with an explicit authority to convert 
them into money. It is admitted that if the goods fub- 
fifted in fpecie, trover would lie ; and what objeflion is 
there, where they have been converted into money, to 
the action for money had and received ? My only doubt 
was, whether, as the defendant did not appear to be privy 
to the taking, and as the money paid to him was not the 
money immediately produced by the difpofal of the 
goods, this was, ftri€Ily fpeaking, the money of the 

affignees 5 
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affignees ; but InaCmuch as the goods of the bankrupt 
were converted into money, the moment the produce of 
the goods, in money, came into the pocket of the de- 
fendant, I think it became money received to the ufe 
of the aflignees. 


1813. 

Acla^sok 

agau.Jt 

Atkinson. 


Le Blanc J. I am of the fame opinion. The de- 
fendant cannot complain of harddiip. No one, on con- 
fidering the circumftanccs, if the queftion were put to 
liim, wiiether the money was received in redemption of 
the olHcer, or as money paid by the bankrupt, could 
doubt that it was received by the defendant as money 
paid by the bankrupt to relieve himfelf from the arrefl. 
Therefore the defendant received it as money paid under 
the execution ^ and whether it was pul into the hands 
of a banker, and mixed with other money, or put imo 
his hands, immediately, it is the fame thing, I think, 
therefore, the money may be recovered. If the defend- 
ant had chofen to obje£t to receiving the money, he 
might have done fo, and had his remedy againft the 
ilieriff i indead of which he is content to receive it as 
the money of the bankrupl. 

Baylev J. I concur in the fame opinion. I think the 
defendant received this as the money of the bankrupt. 
He might have difaffirmed the aa of the flieriff, inftead 
of which he affirms it, by receiving the money from the 
(herilF, not as the money of the fficriff, but of the bank- 
rupt. If fo, the affignees are entitled to recover 5 and 
there is no other hardffiip in this cafe than in others, 
■where perfons receive the property of a bankrupt after 
bis bankruptcy. 


R r 4 


Rule difeharged. 
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Nigoll againjl Glennie and four others, and 
G. Sharpe, W. Sharpe, and G. Sharpe 
the Younger, 


In trover 

agninft ftvcra! 
di-lendantS) all 
cannot be 
found guilty on 
tlie fame count, 
without proof 
of a joint con- 
verfion Ly all; 
theieforc where 
plairitifF 
brought trover 
for goods 
again f. A. and 
b;tnkriipts, 
and C. and D. 
ihtir allignets, 
ami proved that 
the bankrupts, 
beioic the 


^ROVER for 67^ tons of flax; the declaration con- 
tained only one count. Pfea not guilty. At the 
trial before l^oxd. Elletiborou^hC. J. at the Eondoti fittings 
after lafl: Hilary term, it appeared tliat the defendants 
Glennie and tlic four others v/ere affignees of the Sharpest 
the other three defendants, who became bankrupt in 
September 1812. The plaintiff being the owner of the flax 
in queflion, coniigned it from RatJJla to his broker in this 
country, for the purpofe of fide. The flax upon its ar- 
rival was landed at the wharf of the Sharpes^ who were 
the wharfingers and agents of the broker, and after 


bankruptcy, fomc time was pledged to them by the broker on account 

received and ^ ° ' 

aftcrwrrds dif- ^ of bills drawn upon and accepted by them to a confider- 

poled of tl'iC , I rr'i n n •11 • 1 -• 

goods by way ^Dle amount. Ihe flax itill continued at the wharf, and, 
whilft lying there^was pledg€4 by the Sharpes to Jf^alker 
dof advances made by them to the Sharpest and 

the amgnets, -vvas transferred into t^e naihes of 14 ^alker ^d Co. After- 
rrptcy took wards the Sharpes became bankrupt, and the other de- 

pofteflion of #• , rr 

the goods, jendants, as affignees, were put into pofTeflion of the 
deliver them to wharf, and the flax, together with the reft of the pro- 
demanTinV" The plaintiff had fince demanded the 


JlTtie defX^ aflignees, which they had refufed to deliver 

dants guilty, up. The jury upon this evidence found all the deferi*. 

there being , 

only one count oants guilty ; whereupon in ^ Eqfler term the Attorney- 
t?on'' Held™ Central moved for a rule nifi for a new trial, on the 
de“ce did' n« that there was. no proof of a joint-converfion 

foS 4cfendaBts, to wsirrant a joint-aaton againR 

themi 
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them, though if there had been feparate actions the 
proof might have been fufficient to affe£l: both the af- 
iignees and the bankrupts with feparate a£ls of con- 
verfion. 

Lord Elleneorouch C. J. The obje£Hon is rather 
to the finding of the jury than to the joining all the de- 
fendants in one action/ inafrr^uch as feveral may be joined 
in trover, and yet one onfy be found guilty. It might 
have turned out on the evidence to have been a conver- 
fion by the bankrupts, continued afterwards by the af- 
fignees, fo as to have made it a joint-converfion by all. 

I do not fay that is the cafe here ; but Hill the objf <Slion 
is not that all the defendants could not be joined, but 
that fome of them ought to have beeh acquitted. 

The rule was thereupon granted ; and on a former 
day in this term Pari, Toppings and Taddy flicwed caufe, 
and contended that the refufal of the aflignees to deliver 
up the property, after it came into their hands, and their 
aflerting a right to hold it as reprefentatives of the bank* 
rupts, an adoption by them, and a continuance of 
the tortlou^ aa.^done by,, thfr -bankrupts, in poflefling 
themfelves, and parting with the flax by way of pledge j 
and they compared it to Bloxhohn v. Oldham (/?), where 
upon a feizure and fale of the goods of a bankrupt under 
an execution, trover was held to lie, jointly, againfl; the 
flieriflTj 'againft the plaintiff in the original aaion, and 
the vendee. 

The jiitoirney^Generali Scafletti and Richardfofty contra, 
admitted that in trover feveral might be joined, and 

(/») 1 Buirr% %%% cited in CooJier v. Cbitty, 

fome 
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fome might be found guilty and others acquitted ; but 
they contended that all could only be found guilty, 
where proof was given of a joint-converfion by all. 
In this cafe there was no fuch proof ; for admitting that 
the pledging of the flax, and the refufal to deliver it 
up, were feparate a61:s of converfion by the bankrupts 
and the affigne^, as they applied to each refpe^lively, 
there was nothing to connedt the one with tlie other fo 
as to form one joint tort. Even if the refufal by tlie 
aflignees could be confidered as an alFent on their part 
to the tortious a£l: of the bankrupts, it would not ope- 
rate to make the aflignees tortfeazers ab initio, unlefs it 
could be fhewn that tlie tortious acf was done for their 
benefit. Therefore in Inji. 317. it is laid down that 
“ by the foreft-law, whofoever rcceiveth within the fo- 
reft a malefactor, in hunting, &c., knowing him to be 
fuch, he is a principal trcfpafler but it is added, 
** wherein the law of the foreft differeth from the com- 
mon-law, for by the common-law he that rcceiveth a 
trefpafs, and agreeth to a trefpafs after it be done, is no 
trefpaflTer, unlefs the trefpafs was done to his ufe, or 
tor his benefit, and then his agreement fubfequent 
amounteth to a commandment, for in ., .that cafe, omnis 
ratihabitio retrotrahitur et mandate ssquiparatur.” And 
there is alfo this inconfiftency in the finding of the jury 
upon this evidence, that the finding the aflignees guilty 
acquits the bankrupts, and vice verfa j for a converfion 
10 the damage of the plaintiff fuppofes the property to 
be in him when converted 5 therefore if the property 
was in the plaintiff fo as to charge the aflignees, there 
could not have been any prior converfion of it by the 
bankrupts, or if the bankrupts had before converted it, 
then the affignees are not liable. And by this mode of 

joining 
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joining all the defendants in one a£fcion> the plaintiff gains 
an unreafonable advantage, for thereby he makes the 
declarations of the bankrupts and the affignees evidence 
again (I each other. Therefore on every account they 
ought not to have been joined. 


llll 

NicoLt, 

ejeinjt 

Glennic. 


Lord Ellenborough C. J. obferved that the quedion 
was of very confiderable extent and importance in its 
confcquences ; and tliat he had looked to being fur- 
niflicd with more cafes upon the fubjeft ; but concluded 
from the known induftry of the counfel who had ar- 
gued the cafe, that there were none fuch. 

Cur. adv. vult. 

Lord Ellenborough C. J. now delivered the judg- 
ment of the Court. 

This cafe was argued before us on the queftion 
whether there had been a joint converfion by the aflig- 
nces and the bankrupts. It was a cafe where the plain- 
tiff being refident abroad, tranfmitted goods to his broker 
in this country, which goods the broker pledged to the 
bankrupts on account of advances made by them, and 
the bankrupts afterwards pledged them to Walker and 
Co. for fimilar advances. Now thofe are a£Is of tort 
and tortious converfion of the goods prior to the exif- 
tence of the aflignees, in their chara£ler of affignbes, and 
as connefted with thefe goods ; thofe therefore were 
a£ls of tort done without the participation of the aflig- 
nees, There is, however, another a£I of tort flated in 
the cafe to have been committed by them as aflignees, 
namely, their refufal to deliver up the goods, which were 
lying on the wharf, and had come into their poiTeflion 
as aflignees ; but with this a£k of tort It does not appear 
that the bankrupts ever intermeddled. It feems to us, 

therefore. 
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therefore, on full confideration, that the fads of this 
cafe exclude a joint converfion by all the defendants. 
No joint converfion is ftated in point of fad $ and we 
think there is none in point of law. In point of fad^ 
the bankrupts ceafed to interfere when the affignees were 
put into polTeflion of the goods \ and in law, they can- 
not be confidered as having any controul over them, or 
as having concurred in the ad of refufal. The cafe to 
which this has been likened, is that, where goods have 
been taken by the Iheriff under an execution fued out 
againd a party, who had before then become bankrupt, 
and whofe goods had become the property of his zC- 
fignees, in which cafe the ad of the flieriff is confidered 
as the ad of the plaintllF fuing the execution. In that 
cafe, however, the adoption by the plaintiff in execution 
of the levy of the flieriff may make him a party to the 
trcfpafs, upon the principle of omnis ratihabitio, &c. 
But there is this difference between that cafe and the 
prefent, that there the law might intend, from the party’s 
fubfeqnent adoption of the ad, that he was placed in 
the fame fituation as if he had originally commanded the 
ad i but fuch intendment can only be made, where the 
party is in a fituation to have originally edmmanded it. 
Now here the aflignees could never have commanded 
the original ads of converfion, becaufe, at that time, they 
did not bear any charader which conneded them with 
the goods, and therefore could not be joint-parties to the 
tort. It appears to us that in none of thefe ads can all 
the parties be fo conneded together, as to make one joint 
ad of converfion by them : the ads are in themfelves 
diftind. We have not found any material cafes which 
throw a light upon the queftion. 


Rule abfolute% 
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Langton and Others againji Hughes and Monday^ 

Another. 


y^CTION for goods fold and delivered. At the trial 
before Lord Ellenhorough C. J. at the London fittings 
after lad Hilary term, it appeared that the plaintiffs were 
druggifts in London^ and the defendants brewers at 
Chejler^ that in the rtiontlis of June 1804 1805 the 

traveller of the plaintiffs took orders from the defen- 


Where the 
plait;ti/f, A 
drujitfift, after 
the 4Z G 3. 
c. 38., but before 
the 51 G. 3. 
c. 87., fold and 
dcliver>'d drugs 
to the defen- 
dant, a brewer, 


dants for a quantity of drugs, confifting of Span i/^ juice, 
ifinglafs, ginger, and other articles, which he knew 
were for the purpofe of being ufed in the brewery. The 
goods were accordingly fupplied. Upon this evidence it 


k/lOViillg thjt 

they -were to he 
ufed in the 
brexuery : Held 
that he could 
not recover the 
price of them. 


was objected for the defendant that as by the 42 G. 3. 


c. 38. yi the brewer is prohibited from ufing any 
thing but malt and hops in the brewing of beer, it was 
illegal in the plainthFs to furnifli the defendants with 


thefe articles, knowing the ufe to which they were to be 
applied ; and that the 51 G, 3. c, 87. f. 17., which was 
paifed fince the fale, and which exprqfsly prohibits drug- 
gifts from felling to brewers articles of this defeription, 
did not import that, before that ad, they might fell them 
to brewers with a knowledge that they were to be ufed 
contrary to the former ad. 


Lord Ellenborough C. J. was of opinion that the 
plaintiffs in felling drugs to the defendants, knowing 
they were to be ufed contrary to the 42 G. 3, c, 38., 
were aiding them in the breach of that ad, and therefore 
not entitled to recover ; and he direded the jury to find 
for the defendants, but referved the point. Whereupon 

a rule 
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a rule nifi was obtained in the laft term for fetting afide 
the verdiiSb, and entering a verdifk for the plaintiffs or 
for a new trial. 

jD. Jones who now fhewed caufe, relied as before 
upon the 42 G. 3. €• 38. f. 20., and on the rule that a 
party who is aiding in carrying into effect an illegal con- 
tracl^ cannot derive out of it any meritorious caufe of 
a£^ion. Here the contrail: was Illegal, bccaufe it was 
founded on an intended breach of tHe law ; and the plain- 
tiffs were aiding in its execution, bccaufe they fold and 
delivered the goods with a knowledge of the illegal pur- 
pofe for which they were intended ; they cannot there- 
fore maintain this adfion. It may be argued that the 
ftatute only prohibits the ufe of thefe drugs under a pe- 
nalty \ but the cafes of La^ v. Hodfon (/?) and Parkin v. 
Dick [b) difpofe of that argument j and in Bartlett v. 
Vitior (r), per Holt C. J., every contract made for or 
about any matter or thing, which is prohibited and made 
unlawful by any ftatute, is a void contract, though the 
ftatute itfclf doth not mention that it fhall be fo, but 
only iniliffs a penalty on the offender, becaufe a pe- 
nalty implies a prohibition, though there are no prohi- 
bitory words in the ftatute.’' The fame dodirine- was 
held by Mansfield C. J. in Drury v. Defontaine {d). As 
to the 51 G. 3. r. 87. it was not intended to confine 
the prohibition in the 42 G. 3. againft brewers uflng any 
materials or ingredients except malt and hops, to the 
articles mentioned in the 51 G. 3., it was only meant to 
create an additional fecurity againft the traffic of drug- 

(tf) II Eaji , 300. (/.) nu . (c) Cartb. 25^ 

(J) 1 Taunt. 

gifts 
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giils and other pcri'oiis with brewers in certain fpecified 
articles. 

The Attorney-General and Hullock contra, contended that 
the 42 G. 3. prohibited neither the felling nor the buying 
thefe articles, for the purpol'e for which they admitted 
that they were bought, but only the ufing them. The 
articles were in themfelves innocent, and fuch as might 
be innocently in the brewer’s poflelTion \ and if he might 
have them he might lawfully purchafe them. The il- 
legality conHlls ill the fubfeque nt ufer, over which the 
feller has no controiil ; and though he knows the brew'cr 
means to ufe, and probably will ufe them illegally, he 
is not therefore concerned in the tranfgrellion of the law. 
If this fale-had happened after the 51 G. 3., and the ar- 
ticles had been within tliofe enumerated in that a6l, it 
may be admitted that the plaintiffs could not have reco- 
vered, becaufc the druggift is thereby cxprefsly i^rohi- 
bited from felling or delivering fuch articles to any 
brewer under a penalty ; which feems, according to the 
authorities, to amount to a fubhantial prohibition ; but 
this being a fale before the 51 G. 3., that ftatute no 
otherwife applies to this cafe than as an expoftion of 
the 42 G. 3., and fliews what is meant in that adl by 
the W'ords other material or ingredient whatever except 
malt and hops,” viz. the deleterious materials which the 
druggift is prohibited from felling or delivering by the 
51 G. 3. 

Lord Ellenboroucm C. J. The objc£l: of the legif- 
laturc, in paffing the 42d of Georgs the Third, was to 
protect the public health, and the public revenue ; the 
health, which might be impaired by mixing with beer 

ingredients 
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ingredients of a’ noxious and unwholefoixje tiature^ and 
by trying experiments with the liquors, and a large and 
important branch of the revenue, by providing that beer 
fhould be a liquor compounded of Inalt and hops only, 
and not of adulterated materials. There is a didin^ 
prohibition in the aft againft caufing or procuring to be 
mixed any ingredient except malt and hops ; and a per- 
fon who fells drugs with a knowledge that they are 
meant to be mixed, may be faid to caufe or procure, 
quantum in illo, the drugs to be mixed. So if a perfoii 
fell goods with a knowledge and in furtherance of the 
buyer’s intention to convey them upon a fmuggling ad- 
venture, he is not permitted by the policy of the law to 
recover upon fuch a fale (<j) ; and in the fame manner 
in the cafe of bricks fold under the llatutable (ize, which 
the (latute requires to be of certain dimcnlions, for the 
convenience of building, and perhaps for the benefit of 
the Avenue, the like doffrine has been held {b). With- 
out multiplying inftances of this fort it may be taken as 
a received rule of law, that what is done in contraven- 
tion of the provifions of an aft of parliament, cannot be 
made the fubjefl-matter of an ad^ion. This is the rule 
which governs the decifions upon infurances on contra- 
band trade, and all that clafs of cafes where the party is 
connefted with a previous knowledge of the illegality 
of the tranfaftion. I do not fay whether the 51 G. 3. 
may not have introduced fome provifions contrary to the 
42 G. 3 . 5 but certainly as to others they are cumulative 
provifions ; and the 17 th fe^Aion may well (land with 
the provifions in the former aff. Wherever they inter- 

(<*) 9 . La-furenett 3 T.R, 454. Clugas r. Pcnaltma, 4 7 *. J?. 

466. Wajmell V. Rtci^ 5 T.R. 599 . 

(J) Lxw V. Hod fon, tt Eaji, 309. 

fere 



IN THE Fifty-third Year of GSORGE IIL 

fere the rule^ is leges poftcriores priores contrarian abro* 
gant. By the 42 G. 3. the prohibition is exprefs ; and 
this .agreement being in contravention of it, cannot be 
enforced. It has been very truly faid, that the cafe does 
not (bate tliat the' drugs were in fa£b mixed, but they 
were fold with a view to be mixed ; and the Court will 
not give fan£bion to a contrail; entered into againft the 
policy of the law. 

Le Blanc J. It is an eftabliflied principle, that the 
Court will not lend its aid in order to enforce a coiitra<^ 
entered into with a view of carrying into efFc£l: any thing 
which is prohibited by law. The queftion here is 
whether thefe parties who feek to enforce a contra£l: for 
the fale of articles, which in themfelvcs are perfefbly 
innocent, but which were fold with a knowledge that 
they were to be ufed for a purpofe which is prohibited 
by law, are entitled to recover. That depends upon 
the provifions of 42 G. 3., coupling them in their con- 
llrudbion with thofe of 51 G. 3. The 42 G. 3. does 
not prohibit any druggift from felling thefe articles, but 
only any perfon from preparing or mixing, or procuring 

f 

to be prepared or mixed from any other material or in- 
gredient whatever, except malt and hops, any liquor to 
refemble or be mixed with beer, atid felling the fame to 
any brewer or other perfon. That is the prohibition : 
but neverthelefs if any perfon enter into a contra£b which 
is to aid the brewer in the breach of this law, fuch per- 
fon fliall not be permitted to recover upon it : that is the 
ground upon which the plaintiffs* right is here a£re£bed. 
The ftatute impofes penalties on the perfon mixing thofe 
ingredients, aod felling them when fo mixed. Now if 

VoL. I. S f that 
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that be fo, the party wW fells the ingredients with a 
knowledge that they are intended to be fo m^xed, is as 
much difabled from tecoyering, as a perfon in Gutrnfey 
who fells prohibited goods there» with a knowledge that 
they are intended to be fmuggled into England i and yet 
there is no prohibition againft his felling them in Guernfiy, 
Upon the fame ground a perfon felling goods in order 
that they may be exported to a place where by law they 
cannot be exported^ is not permitted to recover the 
price upon fuch a contrail («). So much for the quef- 
tion as it (lands on 42 C* 3* Jt has been argued, how- 
ever, that the 51 G. 3. is an expoiition of the 42 G. 3., 
and that inafmuch as the fale of ilinglafs, ginger, 8c c. 
are not amongft the articles, the fale of which is pro- 
hibited by the 51 G. 3., therefore the 42 G. 3. did not 
mean to include them under the words other materials or 
ingredients whatever. It is true indeed that the 51 G. 3. 
does not prohibit the fale of ifinglafs and ginger ; but 
impofes a higher penalty on any druggift or other per- 
fon who (hall fell certain articles to any brewer, without 
making it necelTary that the druggift fnould know in 
what way they were intended to be ufed 5 the druggift 
muft thenceforth not deal with the brewer at all. The 
51 G. 3. therefore feems to have been pafl'ed diverfo in- 
tuitu, fdr the purpofe of putting a (lop to all dealings 
whatever in thofe articles with the brewer. In this cafe if 
the plaintiffs had not been cognizant of the ufe for which 
the drugs were intended, they might have been entitled 
to recover, but inafmuch as they were, the rule of law 
attaches on them, which prohibits a party from recover- 


(<*) Lightfoot r. Tenant y x J 3 .^ P. 551. 
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ing the price of goods fold, where he knows at the time 
01 fale that they are to be ufcd in contravention of ail 
afl of parliament. ' 

Batley J. I am of the fame opinion. If a princi^^ 
pal fell articles in order to enable the vendee to life 
them for illegal purpofes, he cannot recover the price* 
The fmuggling cafes which were decided on that ground 
are very familiar. The cafe of Lightfoot v. Tenant an- 
fwers almoil all the arguments urged for the plaintiffs. 
That was a cafe of goods fold to be fliipped againfl the 
provifions of the Kajl India Company’s a£f, and the 
Court held that the vendors were not entitled to recover, 
becaufe they were aiding the vendee to violate the pro- 
vifions of an a£t of parliament ; here the plaintiffs were 
alfo aiding in a fimilar breach j therefore I think the di- 
rect ion of my L^rd was right. 

Rule difeharged. 
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1.4 NOTON 
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Cator, Allignee of Sparkes, Bankrupt, againfi *rnefJayy 

Stokes, Gentleman. Jin:e2zd. 


^^SSUMPSIT for money had and received to the 
ufe of the plaintiff as aflignee. Plea, non afTump- 
fit. At the trial before Lord Ellenborough C* J. at the 
Middlefex fittings after laft Eqftcr term, it appeared that 
the defendant, who was a juilgnient creditor of the 
bankrupt, fued out execution thereon after the of 
bankruptcy. An examined copy of the writ of fieri 
facias, and the flieriff’s return that he had levied the 
money were produced in evidence j and upon that the 
plaintiff refted his cafe, infilling that it mull be pre- 

S f a fumed 
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return to a 
writ of fi. fa. 
that he hai 
letted the 
money is not 
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creditor fb as to 
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ceipt of it, in 
an action for 
money had and 
received. 
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fumed that the fheriff had difcharged his duty, and paid 
the money over to the defendant 5 but Lord 
borough C. J. being of opinion that it was not neceflarily 
to be inferred from this return of the (herifF, that the 
money had found its way into the pocket of the defen- 
dant, but that the plaintiff ought to go farther, and 
give fome evidence of its having been paid over> 
nonfuited the plaintiff. 


Park now moved to fet alide the nonfuit, and men- 
tioned the cafe of Gyfforcl v. Woodgate (a), where it had 
been holden that the flieriff’s return was prima facie 
evidence of the fa£is dated in it, upon the ground 
that faith was to be given to the official a£l: of a public 
officer, like the fheriff, even where third perfons were 
concerned. 


Lord Elleneorough C. J. Admitting the authority 
of the cafe cited, it amounts only to this, that the 
flieriff ’s return is prima facie evidence that he has levied^ 
even where third perfons are concerned ; but it does not 
therefore follow that he has paid over the money. The 
fheriff indeed after having levied is bound to pay it over ; 
but on the evidence given in this cafe, non condat that 
he has fo done. 

Per Curiam^ Rule refufed. 


(a) n Eaftt 297, 
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JusoN againjl Dixon. 

*JpROVER for a watch. At the trial before MarJIml 
Serjt. at the laft aflizcs for the county of Buck- 
inghaniy it appeared that a perfon of the name of Jack- 
many who was a baker carrying on his trade at IVen- 
dovery borrowed the watch of the plaintiff for the greater 
convenience of his trade, and hung it up on a nail 
in the (hop. In January i8i2 Jackman being in arrear 
for his aflefled taxes, and amongft others for the houfe 
and window- tax, the* defendant, who was the collec- 
tor of thofe duties w'ithin the diftridf where Jackman's 
houfe was fituate, entered the houfe, and took the 
watch from off the nail, as a dillrefs for thefe arrears, 
at which time he was told by Jackman that the watch 
was not his but the plaintiff^s. Xhere was other pro- 
perty belonging to Jackman on the prernifes, fuiHcient to 
have fatished the amount of arrears. The watch was 
afterwards fold by the defendant, who, after retaining 
what was due for the taxes, tendered the overplus of the 
proceeds to Jackmatty “which he refufed to accept. The 
learned Serjeant, upon this evidence, diredled the jury, 
if they believed the watch to be the plaintiff’s property, 
to find damages, which they accordingly did at 6L 
He then dire£led a nonfuit with liberty to the plaintiff 
to move to fet it afide and enter a verdift for that fum, 
if the Court fhould be of opinion that he was entitled to 
recover. A rule nifi for that purpofe was accogdingly 
obtained in the laft term. 


Ss 
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1813* ^BloJJt’i Serjt. zi\d jibboiif who now fhewed caufe^ con* 
" tended that the defendant^ as collector of the aflefled taxes 

JUSON 

againfi under the 43 G. 3 . c.i6i* was warranted in feizing all fuch 

goods as might be found on the premifes of the plaintiff, in 
fatisfadion of the arrears due for the houfe and window 
taxes, without regard to whom the property in the goods 
belonged. This they faid was the refult of the feveral a£ls 
of parliament on the fubje£f, and referred to the 43 G. 3. 
€• 161. fched. A., which made the window-tax a charge 
Upon the dwelliijg-houfc, and / 8. by which the fame 
perfons are appointed to be collediors as are appointed 
under 43 G. 3. cc* 99. and 130. with the like powers as 
are given by thofe a£ts refpe£fively. Now the 43 G. 3. 
e, 99. /. 33. empowers the collcdlors, on refufal by any 
perfon to pay the duties charged upon him under the 
regulations pf that a£t, << to diftrain upon the melTuages, 

<< lands, tenements, and premifes, charged with any 
« fum of money, or to diftrain tfie perfon fo charged, 
by his goods and chattels, and all fucli other goods 
<« and chattels as they (the collc6lors) are hereby autho- 
rized to diftrain.” The word or in the difjuniEfive 
(hews that the two branches of the fentence were each 
intended to make a feparate provifion. The meaning 
probably was, that the colle£lor might diftrain, on the 
premifes, any goods, to whomfoever they might belong ; 
or might diftrain the defaulter by his goods off the pre- 
mifes, wherefoever they ftiould be found ; and the con- 
cluding words, << all fuch otlier goods,” &c. exprefsly 
point at other goods than the goods of the debtor. 
Then the 38 th fe^lion enacts that « all remedies, ad- 
« vanRges, powers, &c. which by any ajSk or a{fs con- 
cerning bankrupts, or concerning the method of re- 

fr covering 
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« covering rent in arrear, are given to any creditorSi 
leflbrs, or landlords refpe^Iively, fliall be ufed by the 
colledlors under this aft, over and above the powei^ 
contained in this aft.** It may be argued, perhaps, 
upon the wording of this feftion, that it does not give 
to the colleftor the common law right of the landlord 
to diftrain all goods found on the demifed premifes, but 
that it only gives fuch additional powers as are conferred 
upon landlords by ftatute ; but furely that would be a 
ftrange conftruftion of the aft, which would give to the 
colleftor a right to follow and feize goods carried off 
the premifes, and yet would not empower him to feize 
them whilil they were found on the premifes. The 
land tax afts contain a fimilar provlfion, as to the power 
of diftrefs, with the aft now in queftion, and may be 
prayed in aid of the conftruftion contended for by the 
defendant; the 38 G. 3. c. 5.y; 17. (a), enables the col- 
leftor to levy the fum alTcfted, by diftrefs and fale of the 
goods and chattels of the perfon refufing to pay, or to 
diftrain upon the meftuages, lands, tenements, and pre- 
mifes charged ; evidently taking a diftinftion between a 
diftrefs on the premifes and a diftrefs on the goods of the 
party. The fame diftinftion is now contended for, and, 
if good, authorized the defendant to take the property of 
the plaintiff, it being found upon the premifes. 


1813. 


JUSON 

againft 

Dixon. 


Sellon Serjt. and 5 ^, contra, denied that the 38 G. 3^ 
<r. 5. could help to explain the 43 G. 3. c. 99. inafmuch 
as by the firft feftion of the latter aft the land tax is ex- 
prefsly excepted from its regulations ; fo that the two 
ftamtes are not in pari materia. They alfo denied that 

(a) Not printed at length in RunningtOfCs edition of the Statutes, 
Qce Burn's yufiicc, tit. Land Tax, 5. ColUAing. 
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tIie43G.3. f-PP'/SS* empowered the colledlor to 
fcize any other goods, than the goods of the perfon in 
arrear. To diftrain on the mefliiage, 8cc., it may be ad- 
mitted, applies to the goods on the premifes ; and to 
diftrain the perfon by his goods, very probably applies to 
goods not on the premifes \ but Hill there is nothing to 
extend the remedy to goods not the property of the per- 
foii diflrained ; the a£b ftops ihort of giving the common 
law remedy of the landlord to the colledlor, which if it 
had been intended to give, it would have fo expreSed. 
There are feveral claufes in this a 61 : which cannot be re- 
conciled with the conftru 61 ion, that the landlord’s remedy 
was the thing meant. The 35th fe^lion, for initance, 
recites, that “ whereas it may frequently happen that 
** perfons quitting their dwelling-houfes or places of re- 
(idence, may remove to other parifhes or places, with- 
out firft difeharging the duties charged upon them, 
** whereby the /aid duties made payable by this aSl will be 
/g/?, unlefs the perfon or perfons removing, can, after fueb 
removal, he made to petyi^ &c. It may be alked how 
this claufe is to be reconciled with the conftru£lion that 
the ad! gives the cdlle^or the like remedy with the land- 
lord \ for if it does, how could the duties be loft by fuch 
removal, when the goods of the fucceeding occupier 
would be liable ? The 33d fe<ftion, on which the de- 
fendant relies, is at beft but an ambiguous one; the 
words, << all fuch other goods and chattels as they are 
hereby authorized to diftrain,” &c. it is faid can only, 
mean the goods of other perfons ; but where does this 
a£t authorize them to diftrain the goods of other perfons ? 
The 37th fe£rion does indeed authorize them to diftrain 
goods already taken in execution, if the party fuing out 
th^ execution refufe to pay the arrears of tues due from 

his 
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his debtor ; and it is probable that to Aich authority the 
above words ^ the 33d fe£t. refet. But the cclIe£l:or's 
power is derived wholly from the ftatute, and the ftatute 
has not given him any other of the landlord’s remedies, 
than fuch as are conferred upon the landlord hy any aSi or 
aBs s whereas the remedy which the landlord has of 
diftraining all goods found upon the premifes to whom*, 
foever belonging, is not a ftatutable remedy, but one 
which is derived to him by the common law. The win- 
dow and houfe taxes are not a charge on the premifes 
but on the perfon only ; the land and property taxes are 
the only taxes which are a charge on the land. That 
the window tax is not fuch, appears from 43 G. 3. 
c, 161. Sched. A. Rules 4 & 5. charging the occupier, 
or his executors, &c., annually, or in cafe of a change in 
the occupation, according to the time of his occupation ; 
and Sched. B. Rule i. as it refpe£ts the duties on 
houfes, has a fimilar provifion. Upon the whole, a 
comparifon of thefe afts will be found not to fupport the 
portions contended for on the other fide. 

Lord Ellenborough C. J. This is an a£tion by the 
owner of a perfonal chattel, viz. a watch, found by the 
defendant hanging up in the houfe of a perfon who 
was in arrear for houfe and window tax, and feized 
by the defendant as coUeffor of aflefired taxes, for the 
arrears fo due, not from the owner of the watch, but 
from the perfon in whofe houfe it was found. The 
queftion is, whether this vt^tch, not being the property 
of the debtor to the crown, is liable to be taken in re- 
fpe£l: of the place in which it was found ; in other words, 
whether by the a6k of parliament the co]le6Ior has the 
fame power of diftrefs, which a landlord has for rent, 

namely. 
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naively, to diftrain any goods which may be found on the 
premifes. The colle£lor afted under the ^3 G. 3. i6r. 
f, 8. which gives him all the powers contained in 43 G. 3. 
c, 99. By the 33d fe^lion of this laft a£fc, the colleftors 
are empowered << to diHrain upon the melTuages, lands^ 
tenements, and premifes charged with any fum or 
fums of money, or to diftrain the perfon or perfons 
fo charged, by his or their goods and chattels, and all 
fuch other goods and chattels as they are hereby au- 
thorized to diftrain.” The expreffion of diftraining 
on the premifes is found in the land tax a£l; 38 G. 3. 
c* 5., and was probably ufed in other prior a£i:s, becaufe 
we know that all the land tax a£ls are very fimilar. As 
applied to a landlord’s remedy for his rent, it is a familiar 
exprefllon, and muft be imderftood in the fame fenfe, 
when applied to the oflicer of the crown : and the latter 
part of the fentence, and fuch other goods,” &c., (hews 
that other goods than thofe which were the property of 
the party were intended to be fubje^led to the diftrefs ; 
and thefe latter words can only be made operative by 
giving to the preceding words “ to diftrain on the pre- 
mifes” their ordinary fenfe when applied to landlords. 
And really there is great convenience in giving this con- 

ftru^ion to the ftatute, in order to protc 61 : the colle£l:or 
from the peril to which he might othetwife be expofed 
by the tricks of defaulters if he were anfwerable for feiz- 
ing the goods of third perfons found on the premifes, and 
from which this fe£kion feems to have been intended to 
relieve him. The colleflor therefore is put in the place 
of landlord \ it is enough for him that the goods are upon 
the premifes. Thus the cafe ftands upon / 33. but / 38. 
reflects light upon it. That feftion gives to the colleft- 
pxs all remedies and powers which, by any or afts 

con* 
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concerning bankrupts, or concerning the method of re- 1813, 
covering rent in arrear, are given to creditors, leilbrs, or — — 

i , , JUSOM 

landlords 5” but: it cannot have been meant to give agahji 
them the fame remedies which were given to landlords 
by ftatute, unlefs it was alfo meant to give them the means 
to conduft them to that end, namely, the remedy which 
the landlord poflefled at common law. If fuch would be 
the probable conftruftion of f. 33., it is therefore rendered 
more probable by / 38. It would certainly have been 
more fimple and diredl, to have faid that the officer (hould 
have all fuch powers as landlords have j but though the 
legiflature have fpoken indiftin^lly, the queilion is whe- 
ther they have not fpoken to the fame effedt, and By ex- 
tending the power of diftrefs to other goods than thofe of 
the party, have not virtually extended it to goods found 
on the premifes. As to the 37th fe£tion, it relates to 
another fubje^b, and affords no argument againft this con- 
ilruflion of the 33d fe^ion ; it places the colle£l;or, in 
the cafe of an execution fued out againft the goods of any 
perfon in arrear for taxes, in the fame htuation as the 
landlord is placed in, by other ftatutes, in cafe of an exe- 
cution filed out againfl the goods of his tenant whofe rent 
is in arrear. It therefore rather fhews that the legiflature 
intended to give the colledtor all the landlord’s remedies, 

Le Blanc J. The Court is called upon to put a con- 
llru^tion uppn the 43 G. 3. c, 99. / 33., and the quef- 
tion iS| whether the power to diftrain on the melTuage 
and premifes, means any thing different from diftraining 
on the perfon by his goods and chattels. The collec- 
tor has diftrained for the window tax, aipongfl otlier 
affcffed taxes. In order to difcovcr the meaning of the 
le^iflaturei we muff look at the other claufes of this 

a^t, 
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and at other revenue a£i:s, in which the fame ex- 
preffion occurs. Amongil others, we have been referred 
to the 38 G. 3. c. 5., where the diflinflion is very clearly 
marked ; for the colle£tor is there empowered to levy 
the fum due, by diflrefs and fale of the goods of the 
perfon negle£ling or refufing to pay, or he may diilrain 
upon the melTuages, lands, tenements, or premifes; 
evidently not including the fame things in the one ex- 
preilion as in the other; and it is impoflible to give 
them any other conftru£bion than this, that they apply 
to diftraining upon the goods of the perfon, wherefoever 
found, and upon goods on the premifes, to whomfoever 
belonging. The 43 G. 3. c, 38., though it does not 
give, in exprefs terms, all the powers given to the land- 
lord, (hews clearly that the legiflature intended to put 
the collector, for many purpofes, in the fituation of land- 
lord ; and that affords a clue to the conflru£tion of the 
33d fe£lion, which gives him authority to diftrain upon 
the melTuages, lands, tenements, and premifes. Looking 
at this, and the other a£ls upon fimilar fubje£^s, I think 
it clear that the legiflature meant to arm the collector 
with a power (imilar to that which a landlord pofleffes, 
viz. to take any goods found on the premifes of a debtor 
of the crown. 


Bayley J. I am of the fame opinion. I think that 
the 43 G. 3 . 99. ^33- gives the power to the collec- 

tor in the alternative, either to diftrain any goods; to 
whomfoever belonging, which may be found on the pre- 
mifes 5 or to diftrain the goods of the defaulter where- 
ever they may be found. The meaning of diftrain- 
ing on the meifuage is explained by a reference 
to the land tax a^s ; it is there put in contradiftin^ion 

to 
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to diftraining the goods of the party, and means ge- 
nerally the goods of any perfons whatever which may 
be found on the premifes. Xhe 38th fetSbion certainly 
throws light upon the 33d 5 if, as it has been con- 
tended, that fcftion confines the remedies given to col- 
ledlors to the ftatutory remedies of landlords, it falls in 
exactly with the conftrudion that the former fedkion 
was intended to give the common llw powers ; for the 
38th feftion fuperadds the remedies, which it gives, 
over and above the powers contained in this a6t/* 

Rule difeharged. 



1813. 


JUSOM 

tigainfi 

Dixon*. 


Graham againft Tate, 


Tue/day^ 
June azJ. 


^^j^SSUMPSIT for money paid, laid out and expended, Where the tC' 

money had and received, and on an account ftated. a 

Plea, non alTumpfit. a 

^ rent payable 

At the trial before Clayton Sent, at the laft Tork allizes I’alf-yearly, 

^ ^ agreed to pay 

it appeared, that the plaintiff had been tenant to the de- all taxes, except 

fendant of a houfe and land under a leafe for a year, at a property -taxf 

certain rent payable half-yearly ; the tenant to pay all 

taxes, except the landlord’s property tax, which the de- ***®'^» the 
^ f r / ^ tenant agreed 

fendant agreed to allow ; and the tenant agreed to lay to lay out ao/. 

^ in repairs, 

out 20/. in repairs, which the defendant alfo agreed to wi>ich the land- 

allow. The laft half year’s rent having been in arrear, to ailow,*biir^ 

the defendant diftrained, and fold to the whole amount, tfaAed*f^ half- 

without any deduflion either for repairs or for the pro- and^fblj ro'tV 

perty tax, which had before that time been paid by the amount, 

* . ‘ ^ withou’ allovr- 

plaintifF to the collector, and was known to the defendant ing ei<iier for 

repaits or pro* 
perty-tax, 

which he knew the tenant had paid to the colleAor : Held that the tenant might re- 
cover, in lefpcft of the property tax, but not in refpelt of the repair^ in an action for 
money had and received againll the landlord. 


to 
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to have been fo paid. At the trial it was obje£led for the 
defendant, that the money was not recoverable in this 
form of a£lion; that as to the property tax, the ftat. 
^6Geo.'^, c,6$. had provided that it might be dedudted 
out of the firft payment thereafter to be made on account 
of rent {a)\ and if this a£fion were maintainable, 
every landlord, who had not allowed the property tax, 
would be liable to an action by his tenant without notice. 
The learned Serjeant nonfuited the plaintiff, giving liberty 
to move in order to bring the queftion before the Court. 
Accordingly a rule nifi having been obtained in the laft 
term for fetting afide the nonfuit, and entering a verdi£l 
for the plaintiff, 

Hulloch now (hewed caufe, and contended, that neither 
the money for repairs nor for the property tax were re- 
coverable in this form of adfion : that as to the allowance 

$ 

for repairs, there was a fpecial agreement under which 
the plaintiff ought 'to have declared, and not in this form 
of a£fion ; and as to the property tax, it feemed doubt- 
ful whether any affion would lie for it ; for the whole 
rent having been levied by the landlord without making 
the proper allowance in refpe£f of the property tax, the 
plaintiff might have obtained the deduction by an appli- 
cation to the commiilloners of the diftri^. But fup- 
poGng an a£lion would lie, dill the plaintiff has midaken 
his remedy. The moment the property tax was paid to 
the collector, it became a payment of rent pro tanto ; 
therefore at the time of the didrefs, the rent due, was 
only the half-year’s rent minus the property tax. Now 
the levying a fum of money by didrefs, beyond the 
amount of the rent due, is not the fubje£t of an action 

(«) Sched. A, No. 4. Rule 

7 for 
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for money had and received, but of a fpecial a^lion on 
the cafe on the ftatute of 2 & 3 tsf M. fejf. i. c» 5. 
f» 2>, which directs that after the fale of a diitrefs the 
overplus (if any) (hall be left in the IhcrifF’s hands for 
the owner’s ufe. 

Barrowy contra, was flopped by the Court. 

Lord Ellenborough C. J. The tenant was obliged 
to pay the full amount of the rent under the diftrcfs, if 
the landlord would not confcnt to make the dcdu^lion in 
refpe£l of the property tax 5 and it does not appear to 
me that he has any remedy except by bringing an action. 

If fo, the only queflion is as to the form of the a£lion. 

It feems to me that he may wave the tort and bring an 
adlion for money had and received, if, in the refult, the 
landlord has got money into his pocket, which does not 
belong to him. If any confequential injury had been 
fuflained, damages for fuch injury muft have been re- 
covered in another form of aftion. 

Le Blanc J. The landlord having diftrained upon 
the goods for rent, the tenant, in order to redeem them, 
was obliged to pay what he demanded. I fliould doubt 
whether tlie commifTioners could have compelled the 
landlord to refund. 

Lord Ellenborough C. J. added, that the Court was 
of opinion in favour of the defendant upon the queflion 
of repairs. 

Per Curtamy Rule abfolute. 
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liTednefday, The KiNG agatnft The Baptist Mill Company. 

23 d. 


The Icflccs, un- 
der the lord of 
the manor, of 
lot and free 
lhare of alt ca- 
lamine raifed 
within the ma- 
nor, are liable 
to be rated to 
the poor, as 
occtipicn of landf 
in the parifli 
where the ma- 
nor lies; none 
of them being 
refident in the 
parifh. 


^HE defendants were rated to the relief of the poor of 
the pariih of Rowberrow^ in the county of Somerfetf 
under the following alTeflment ; 

Proprietor, Occupier, 

JohnLcacroft^ Efq. Bapti/i Mill Company — For lot, toll, 

and free fiiare of the ca- 
lamine and for calamine 
yard, and barn. Amount 
9/. ox. od* 


Againft which afleflment they appealed to the quarter 
feflions, when the jufliccs directed the rate to be amended 
by expunging therefrom “ the calamine yard and barn,” 
and alTefling the “ lot, toll, and free lhare of the cala- 
mine,” at the fum of 8/. 13/. 2 d, inftead of 9/., fubje£1: 
to the opinion of this court, on the quellion whether the 
lot, toll, and free lhare of calamine was, or is rateable, 
upon the following cafe ; 


By indenture of the ill of OEfober iSio, reciting 
that John Leacroft, as lord of the manor of Rowberrovf 
in the county of Somirfet^ was entitled to a lot, toll, or 
free lhare of all calamine or lapis calaminaris raifed 
within the manor, in the proportion of one part in 
four, and which had been lately received by him at 
only three parts in twenty in the inclofed lands, but 
was not yet afeertained in the uninclofcd lands; and 
alfo reciting that certain perfons therein named, lliling 
themfelves the Baptyi Mill Company, had agreed to take 
the faid lot or free lhare of the faid John Leacroft s the 

*4 faid 
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faid John Leacroft dcmifed to the faid pcrfons fo ililing 1813. 
themfelves the Baptifi Adill Company, all that the faid " 
part, purpart, lot, and free Ihare of the faid JohnLeacrofty 
as lord of the manor of and in all calamine ftone or lapis Mill Comping, 
calaminaris raifed or gotten, or to be raifed or gotten in 
the inclofed lands, or the waftes or other lands within 
the faid manor, or which he had right to claim or demand ; 
with liberty to take and carry away the fame : and alfo a 
building in Roivberrow called the Calamine Barn, with 
the oven therein to calcine calamine, together with the 
yards and other buildings and premifes belonging to the 
fame : to hold to the leflees, their executors, &c. for a 
term of i o years, yielding and paying therefore the yearly 
rent of 210/. half-yearly, on the ift of April and ift of 
OEloheVi the firft payment to be made the ift of April 
following. The faid manor of Rowhrrow^ is in the 
parilh oi Rowber row y and the faid John.Leacroft is feifed 
in fee of the faid manor, and of the mines within the 
fame. Before the making of the rate above mentioned 
the leflees underlet thi calamine barn and yard to Thomas 
Toveyy who at the time of making the rate and fince has 
occupied the barn and yard. There are no other build- 
ings or premifes, and the lejjees are not nor were at the 
time of making the rate^ in the occupation of any land or 
buildings whatfoever within the parifi of Rowberrow, «/f- 
lefs the Court fjall be of opinion^ as the Sejffions were^ 
that the lot, tolly and free fhare above mentioned are to 
be- coifidered as land* All the leflees refide in .Brifoly 
and their agent lives in Shipham^ an adjoining parifli to 
Rowberrowy but attends frequently at the different cala- 
mine pits in the parifli of Rowberrow to colle£l; the free 
(hare from the miners, who raife the calamine. The leflees 
run no rifk nor incur any expence whatever, and have 
VoL. I. T t fince 
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1813. fince tl)e commencement of the leafe received a quantity 

■ of calamine, as the lord’s lot, toll, or free Chare, of a con* 

The Kin'c; _ , , , , 

fiderable value. 

The h.vH 1 1ST 
Mill Coinpiiny. 

C. F. JVilliamSi and IF. G. Adnm^ in fupport of the 
order of felhons, relied upon the rule laid down by 
Fyre C. J. in Lord Bute v. Grindall («), “ that the perfon 
who is in the pofleffion of the immediate profits of land, 
may be taxed to the relief of tlie poor, in refpe6): of thofe 
immediate profits ; that quoad thefe immediate profits of 
the land, he is an occupier of the land, within the mean* 
ing o.f thofe authorities which have decided that the occu- 
pier only can be affefied to the relief of the poor.’* 
They urged that the leiTces were entitled, under this 
conveyance, to all the rights which the lord of the manor 
was entitled to, i. e. to one-fourth of the immediate 
profits of the land ; and they cited Roiuls v. Gclls {b)y and 
Rex V. St. Agnes {c)y as decifivc, unlefs the authority of 
thofe cafes could be impugned. The fubfequent cafes 
of Rex V. NichdfoJi (^/), and TFilliains v. Jones {e)y will not 
be found to impugn their authority ; for they only de- 
cided that the lellee of a ferry y/as not rateable in rcfpeffc 
of the occupancy of the tolls unconnedted with any vifi- 
ble property in the parilh ; and in Rex v. The B 'lJJjop of 
Rochefter {/) the Court, in deciding that the trullees of 
certain mines were not rateable, in refpe6l of the rent 
referved on a leafe of them, which contained a liberty to 
the tenants to dig for ore, &c. exprefsly dated “ that if 
hereafter the tenants ihould open the ground and raife 
the ore, tlio truftces would then be entitled to certain 

(fl) 9, H. Jil. 266. (^) 451, (c) ^ 7 '. Jt, 480. 

Man, 2,10. (f) Jiid, .346, (/; 12 £aJl,2S3' 

pro- 
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proportions, and fuch profits might come within a differ- 
ent rule, as lot and cope.” 

Horner and E. Lawes contra, relied upon Rex v. Ni- 
cholfoHy and Williams v. Jonesy as eftablifliing this prin- 
ciple, that a perfon is not rateable as occupier of an in- 
corporeal hereditament, unlefs it be annexed to fome 
local vifible property within the parifii. They then ar- 
gued that the defendants under the conveyance to them 
from Leacroft took merely an incorporeal hereditamentj, 
which was not properly the fubjedl: of demife, becaufe 
not a thing manurable, out of which a rent could he re- 
ferved, or to which the leflbr might have refort to 
diftrain (/v) : neither would trcfpafs quare claufum fregit 
lie for it, but only upon an afportavit as for goods and 
chattels. And it is cxprofsly negatived that the defend- 
ants were the occupiers of any land within the parifh, 
unlefs the lot be confidered as fuch. This therefore 
being only an Incorporeal hereditament and not annexed 
to any local vifible property, the cafe falls precifely with- 
in the principle above ftated, and muft be governed by it. 
It may be further obferved that this mineral, whilft it re- 
mained in its native bed, was not the fubje£f of taxation, 
becaufe the mine itfelf is virtually excepted out of the 
43 Eli^. by the exprefs mention of coal mines only ; and 
therefore if the mineral is rateable at all, it mu ft be fo 
after it has been raifed and feparated from the mine, and 
become vefted in the defendants as perfonal property only* 
The cafe of Ro’iuls v. Cells may perhaps admit of fuch ai 
clear diftin6tion as will make it unneceflary to controvert 
its authority, though it may be obferved that Lord Kenyort 
in Rex V. Parrot (b) feemed to doubt it. But the oh* 

C<») Co. lit. 47. a. X44* o. {h) $ T. it. ^96* 

T t a 


615 

1813. 


The Kixo 
agahift 

The Eaitist 
Mill Cojvp-ny. 



6li 

« 8 > 3 - 

The Kiko 
ogaitijt 

The Bapti 5T 
Mill Company. 


CASES IN TRINITY TERM 

vious diilm£tion is this, that there the leflee of the crown 
was dated to be the occupier of other vifible property, 
and not, as here, of the lot and cope only; for the cafe 
dates that he was entitled to the privilege of quarter-cord, 
which is a right of uling a certain portion of land ad- 
joining to the mine, for the purpofe of working it. Retc 
V. St, Agnes alfo comes within the fame didinftion, be- 
caufe the toll-tin was gotten in the lands of the perfon 
held to be rateable. If however thefe cafes ihould be 
thought not capable of fuch didin£tion, then it is fub- 
mitted, that they go too far, and ought to be re-confi- 
derod upon the prefent occafion. 

Lord Ellenborough C. J. If thefe leffees of lot, 
toll, and free fhare are rateable at all, it appears to me 
they mud be rateable as for property falling under the 
defcription of land. The quedion is, whether the words 

all that part, purpart, lot, and free (hare of J,Leacroft^ 
as lord of the manor, of and in all calamine done raifed 
or gotten, or to be raifed or gotten,” &c. can be confi- 
dered, within the meening of the datute for the relief of 
the poor, as land. There may perhaps be doubts whe- 
ther thefe ledees reprefenting the lord of the manor, in 
whom the right fubfids as the real owner, could in law 
have maintained trefpafs quare claufum fregit for this 
calamine done. I do not pronounce an opinion on that. 
This however appears to me to be a demife of a fpecific 
portion of the produce of land, or in other words, land it- 
felf, free from riik or uncertainty ; it is by the exprefs 
terms of the finding dated to be an intered without rifle. 
We might otherwife have been prefled with the quedion, 
whether the naming coal mines in the datute, was, ac- 
cording to the rule expreifio *unius excluflo alterius, to 
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a 11 intents an exclufion of other mines ; or was only put 
for example, as the naming a dafs in the ftatute of cir- 
cumfpedte agatis {a ) ; for certainly the Judges who have 
held it to amount to the exclufion of other mines, have 
generally coupled it with this reafon, that other mined 
are fubjea to rilk. Now here the portion of calamine 
is divefted of rilk ; it is the clear profit, to which the 
lord is entitled, independent of any contingency. It i$ 
not ftated whether it is by agreement, or cuftom, that 
the perfon who works the mine is bound to yield to 
the lord a portion. It is merely Hated that the lord is 
entitled to one part in four. However that may be, 
here thp whole is raifed by the labour of the adven- 


1813. 

The Kino 
ngainfi 

The Baptist 
Mill -Companj. 


turer, and, when raifed, the lord is entitled to one- 
fourth of it. Until raifed, the lord may be confidered 
as working with the adventurers by the hands of the 
labourers ; but, when raifed, the lord’s lhare redounds to 
him. That conllitutes land, and may be fairly conflrued 
as fuch within the meaning of this ftatute. The cafe 
of Roivls V. Gellsy and the other cafes, do not admit 
of any diftinclion comprehending this cafe. This is 
not merely a demife of a perfonal chattel, of the ore 
after it is gotten, but of the ore which is to .be gotten, 
and which is part of the foiid mafs of the land ; there- 
fore under that defeription it is afiefiable in the hands 
of the occupier.^ 


Le Blanc J. I concur in opinion with my Lord that 
this property is rateable to the poor. From the time of 
its decifion in 1776 down to the prefent time, I believe 
the cafe of Rowls s.GelU has never been determined to 
be other than law ; on the contrary it has been a£ted 

(<r) 4^7. 
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1813. upon in thofe counties where property of this defcnp« 

■” ■ tion fubfifts. It has been held that perfons who are not 

inhabitants muft) in order to become rateable, be the 
Mill Cuiiipany. occupiers of Ibme fpccios of property falling within the 
(latute. The queftion has always been whether the 
party rated could or could not be brought within the 
defeription of the (latute. The (latute deferibes this 
<jlafs of perfons as occupiers of lands, houfos, tithes, 
coal-mines, or falcable underwood. The condrutlioii 
that has been put upon the datiite has been this, that 
whereas the leglflature expreflhd coal-mines, they did 
not mean to include any other mines j and the reafon 
given for fuch a dlftindlion was, that other mines were 
confidered as matters of hazard at that time, and there- 
fore it was concluded that the legillature di<l not mean 
to fubje8: the occupier of fuch a fpecles of property to 
taxation. It remains then to be feen what conftrudlion 
the decifions have put on the words, occupier of 
land/’ ill order to determine wdiether ?. party, who is 
in the receipt of a conGderable revenue, which is not 
fubjedl to rifk, and arifes out of land, may not be com- 
prehended under the term occupier of land. In de- 
termining this, we are not tied down to follow the (Iridl 
definition of land through all its confequenccs and in 
every poflible view in which it may be confidcred, and 
to decide whether this w’^ould enable the party to main- 
tain trefpafs quare claufum fregit, or whether it corref- 
poiids in every other incident with the definition of 
land. In Ro^vls v. Gells it was confidcred that the lord 
who received a (lipulatcd benefit from the profits or 
v»lue of mines, in cafe they did prove of value, was 
an occupier jointly with the adventurers, and not ex- 
ipufablei upon the fame ground that excufed the adven- 

3 turers, 
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turcrs, namely, that the adventure was uncertain, or 
might prove unfuccelsful j but the lord vi as held for 
the purpofe of being rated as an occupier. Here* the 
party (hares with the adventurer, without incurring any 
ride, and Ro’ivls v. GeHs determined fuch perfon to be 
chargeable as occupier. What rcafon is there for faying 
that Row/s V. Gel/s was an erroneous decifion ? It is not 
neceflary in conllriiing the words of this (latute, which* 
was palled for a particular purpofe, to hold that the 
word lands fliould fatisfy every pofTible view under 
which land may be confidered. Here it is enough 
that the party is an occupier of land for the purpofe of 
being rated to the relief of the poor. Where a perfon 
receives, without rifk, part of the produce extra£led from 
the bowels of the earth, he is an occupier of land ; but 
where he merely receives a rent, or money payment, 
there the Court has held, as in Rex v. Bifiop of Rochejfery 
that he is not an occupier. It is (liid, however, that we 
ought to overturn Ro'ivls v. Gells, and Rex v. St.BgfieSy 
unlefs we can dillinguilh them from this cafe, but I fee 
no reafon whv the Court (hould hold thofe cafes to have 
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been improperly determined, cfpecially where they have 
laid down a rule of conftru6lion which has prevailed for 
nearly 40 years, and has been the guide of the courts 
below. As to diftinguifliing them I cannot feel the 
weight of the obfervations which have been made with 
that view. In Row/s v. Gel/s and Rex v. St. Agnes the rate 
was conlined to the perfon in refpe£I of the toll-difli 
of lead and tin . raifed j here the owner of the land is 
entitled to a certain portion of the ore when raifed, 
which he lets, or allows perfons to (land in his place as 
to that (liare *, aiid we will not enquire whether this was 
% legal demife, for he authorizes them to receive and 

T t 4 they 
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they do receive it. They ftand therefore in the fituation 
of the leflee in Rowls v. Gellsy and the perfon entitled in 
Rex V. St. Agnes. But fubfequent cafes have been cited 
in which it is fuppofed that the authority of Rowls v. 
Gells and Rex v. St. Agnes has been difturbed 5 which 
fuppofition is only railed by laying hold of particular 
expreffions of the Court to be found there. The cafes 
of Williams v. Jones and Rex v. Nichotfon are totally dif- 
ferent ; for thofe were the profits of a ferry, arifing out 
of a right to convey paflengcrs over a river ; it was im- 
poflible in thofe cafes to fay that the pcrfons were oc- 
cupiers of any thing but the boat and tackle in which 
the pafi'engers were conveyed, in the fame manner as a 
ftage-coachman is the owner of his coach ; it was there- 
fore impoffible to make the do£l:rine of Rowls v. Gells 
bear on thofe cafes. Viewing all the cafes on the fub- 
je£l, and the principle upon which Rowls v. Gells was 
decided, and likewife the public convenience, as it regards 
this fpecies of property, and not feeing that the original 
conftru£lion on the words, occupier of land, may not 
comprehend a perfon fo far an occupier as to receive a 
portion of the land difeharged of any rifk, I cannot fay 
that this company is not rateable. 

Bayley J. I am of the fame opinion. The foil be- 
longed to Leacrofii as lord of the manor j the perfons 
working the mines are not tenants under him, but he 
has the affual occupation and pofTedion of all the land 
and the fubje£I of the land. The workers of the mines 
have, as a compenfation for their labour and expences, a 
certain part of the profits, and the owner of the foil has 
a fhare alfo, which is given to him not in the chara£ler 
of landlord, but as his fhare of the immediate pernancy 
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of the profits of the land. I confider him as having a 1813. 
qualified occupation, perhaps a more diredt one than ' ' 

the adventurers, who may be confidered as fervants to 
him, for they work the land to a certain extent for his company, 
benefit, and are to pay him his fhare of the original pro- 
duce of the land. In jRex v. The Bijbop of Rochejler the 
lefTors had difpofTefTcd themfelves of all right of occupa- 
tion, by leafing the mines ; and it was attempted to 
rate them in refpedi of the rent referved to them as re- 
verfioners, the foie right of occupation being in ano- 
ther perfon. So in Res v. Nicholfott and Williams v. 

Jones there \vas no pretence for fetting up any perfon as 
an occupier of land. The cafes of Ronvls v« Gells and 
Res v. St, Agnes proceeded on the idea tliat the lord 
might be confideved as occupier of lands, and rateable 
in that refpedt. Indeed it is conceded that if the lord 
had not n-ade a leafe he would have been rateable ; but 
a diftincSfion is made that here is a demife, not of the 
land, or any interefl in the land, but of Jot, toll, and 
freefhare ; and fo it does not operate until the lot, toll, 
and freefhare are fevered from the land 5 but it feems to 
me as if the leafe demifed a fhare in the produce of the 
land before the mineral is raifed ; it was intended that 
thefe leffees fhould have every benefit, which would 
otherwife have refulted to the lord. I cannot therefore 
dillinguifh this from tlie cafe of granting a fhare in the 
land, which is not co-extenfive with the entire interefl. 

It is not doing any violence to this leafe to confider the 
leffees under it as occupiers of land. I lay out of con- 
fideration all the cafes in which it has been holden that 
adventurers are not liable. 


Order of feffions confirmed. 
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Hiring for a 
year at 131. td. 
per week, and 
to be at liberty 
to be abfent • 
dining fbe 
(hcep-fliarng 
feafon, but 
to find a fit 
man, at his 
own exf>cnce, 
to do his work 
during his ab- 
Icno.’, hut his 
own wages to 
go on tiltring the 
whole tiniCy 
will not gain 3 
fcttlement. 


The King againfi The Inhabitants of Arlington# 


PON appeal, the court of quarter feffions quaflicd 
an order of two juft ices removing a pauper from 
the parifti of Arlingion to the parifti of Wilmington^ both 
in the county of SitJpXy fubje£t to the opinion of this 
Court on thp following cafe : the pauper was hired for 
a year from Michaelmas 1809 to Michaelmas 1810, as 
ftiepherd to J. Kinged Wilmingiony to receive 13/. 6/4 
per week wages, and an allowance for a hog, and to be 
at liberty to be abfent during the fhcep-fliearing feafon, 
but to find a fit man at his own cxpence, to do his 
work during the time of his abfence, but his own wages 
of 13^. 6//. a week were to go on during the whole time. 
The pauper ferved the year in Wilmington accordingly, 
was abfent during the ft leep-fli earing feafon, and em- 
ployed and paid a perfon to tend the flock, but occa- 
fionally returned during that period, and aflifted in the 
management cf it, cipccially on Sundaysy and from 
time to time gave diredions to the perfon employed by 
him. 


D'Oyly and Roe, who argued againfl the order of fef- 
fions, were called upon by the Court, and alked how a 
year minus the fiieep-fhearlng feafon could be made to 
amount to a year. They admitted that if it was to be 
taken as part of this contrad, that the pauper had an 
unconditional liberty of being abfent during the flieep- 
(liearing feafon, the cafe would fall within Rex v. A///- 
pingham (a) ; but they relied on this diftindion, that this 


(<) Burr, S.c. 791. 


was 
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was only a conditional liberty of abfence provided the 1813. 

pauper could 6nd a fubftitute at his own expence, but — — — 

r > The Kino 

his wages were ftill to go on as ufual, which implied a 
continuance of the fervice, and it appears he did occa- 
fionaliy come backwards and forwards. Under thcfe Arunpton. 
ciicumltance.' the queftion was whether the fervant of 
though for a time working with another perfon, 
miglit not continue the fervant of or whether this 
was any thing more than an, alteration in the nature of his 
fervice witii his original mailer. 

Lord Ellenborough C. J. It has never been de- 
termined that a contrail for fervice by deputy is fervice 
by himfelf. The dilUn^lion taken in all the cafes is 
whether the liberty of abfence forms a part of the original 
contra^, fo as to be an exception out of it, or wdiether 
it be by ...iinoii of the mafter during the continuance 
of the cv:/ntra£l. If this hiring could be deemed to con- 
fer a fcttlemcnt, tlie confequcnce would be that a perfon 
might gain as many f^ttlcments as there are 40 days in 
one year. He might hive himfelf to with liberty 
to be abfent with and C., and fo on, and if he could 
get 40 days fervice with each, he might accumulate 
eight or nine fettlements in the courfc of a year. Such 
a confcquence would be prepollcrous. What does this 
hiring really mean ? A hiring for a year is where the 
fervant is to be under the controul and command of his 
mafter for the whole year j but here the pauper was not 
to be fo, but was to be at liberty to find a fubftitute for 
the ftieep-fhearing feafon. The cafe will fcarcely bear a 
ferious argument. It has been laid down in Rex v. j?«/- 
pingham and other cafes, that if it be an exception out 
pf the original contrad at the time of making it, no fet- 

tlement 
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dement can be gained under it ; here it was an exception^ 
and therefore no fettlement. 

Per Curiam^ ' Order of fedlons confirmed. 

Courthope and Bowen were in fupport of the order of 
felTions. 


Friday^ 
June 25 th. 


The King againjl J. P. Heywood Efq. and 

Another. 


The 13 G. r. 

f 5*. W 
iettling “ dtf- 
putes between 
clothiers or 
makers of 
woollen goods, 
and weavers, 
or perfons em- 
ployed in fuch 
manufa^luics/* 
docs not relate 
to demands 
again n clo- 
thiers by the 
owner of a 
fcribbling and 
carding mill 
for work done 
by him for the 
clothiers in 
teafing, ferib- 
bling, carding, 
and flubbing 
the wool at his 
mill : therefore 
the Court re- 
futed a manda- 
mus to two 
juflices to hear 
and examine 
fuch demands. 


OLROTD obtained a rule nifi for a mandamus to 
the defendants, being juft ices of the Weft Riding 
of Torhjhire^ commanding them to fummon four perfons 
of the names of Dyfony Wheatley, Thornton, and Wehjler^ 
and to hear and examine upon oath the demands of one 
Jojlma Hirjl againft the faid four perfons refpe6iively, 
and to adjudge fuch fatisfa6tion and to give fuch cofts 
and damages to the party grieved, as in the diferetion of 
the faid juftices ftiould feem realonable, purfuant to the 
ftatute 13 ^*^3* y* 5* 

This application was founded on the affidavit of Hirjl, 
which ftated that he applied, at a fpecial feffions, on 


the 14th of May 1813, to the two juftices named in the 
rule, to grant him fummonfes, in purfuance of the autho- 
rity given to them by the a£t, againft the faid four 
perfons, who were clothiers, for certain debts due to 
Hirjl from them refpcftively, amounting to 91/. 
i6x. 8d. due from one, and in the whole, to up- 
wards of 140/. ; that he ftated to the juftices that 
the debts became due to him for work and labour done 
by bim for the faid clothiers, at their requeft, in the 
courfo of manufacturing woollen cloth, viz. in teafing, 

fcribbling, 
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IcribbHng, carding, and (tubbing their wool at his, 

mUl. 

In the Weft Riding of Yoni^Jblre there are a great many 
large mills called fcribbling and carding mills, which 
are filled with machinery for performing that procefs 
towards the making of cloth, which the wool undergoes 
between the time of its coming out of the woolftaplers 
hands and its being delivered to the weaver. The 
clothiers univerfally fend their wool to thefe mills to un- 
dergo the above procefs, and become indebted to the 
mill-owners in large Turns of money for the work per- 
formed upon it at thefe mills. The work done at the 
mills is called tcafing, fcribbling, carding, and ftubbing ; 
teafing, or, as it is fometimes called, wooleying, is done 
upon a large cylindrical machine, which has a number 
of iron hooks on the outfide, and being kept in a quick ro- 
tatory motion catches the wool which is brought to a pro- 
per diftance, and drags it to pieces. Scribbling is next, 
which is done by a machine containing a number of 
rollers covered with cards, that run nearly in contact 
with each other, and the wool going between them gets 
a fecond dreffing : carding is limilar to fcribbling, the 

wool gets further drelled, and comes out of the machine 
« 

in long rolls, which are pieced together by children, 
and afterwards go to be (tubbed ; which is nothing more 
than fpinning them fmaller in a billy, an inftrument 
that contains a number of fpindles turned by the hand, 
and is then ready for the weaver. In this procefs a great 
number of hands are employed in the mills, as many, 
if not more than were employed under the old fyftem, 
but a vaft deal more work is done in the fame time. 
Formerly the whole work, which is now done at the 
mills, was performed at the weaver’s houfe, the fcrib- 
bling 
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bling was done by the hand, upon a fcribbling boat, 
covered with a coarfe card ; the Carding was performed 
on a fimilar inftrument but lefs and with finer cards, and 
the v/ool was afterwards fpun upon a finglc fpindle, 
turned by the hand. Whilft the work was done thus, 
the weaver was the principal fervant of the clothier, and 
the other perfons mentioned in the aifl to be employed In 
the manufadlure, were his family or his neighbour’s 
children taken into his hoiife ; for women and children 
commonly did the work unlcfs when the weaver or clothier 
fometimes fcribblcd the wool himfclf. 


Topping and Foljambe now' flicwed caufe, and made 
two obje^lions to this application; ift, that the perfon 
applying was not within that clafs of perfons deferibed 
in the 13 G. l. c. 23. The object of the legiflaturo was 
to afford a fumniary remedy for the fettlement of dif- 
putes and demands between the clothiers and makers of 
woollen goods, and the perfons employed in fuch manu« 
fa< 51 ure, as their fervants, by enabling fuch perfons to en- 
force their demand upon oath againft their mailers ; but 
not to extend the remedy to demands between clothiers 
and maftcr^manufa^lurers, fuch as the prefent appli- 
cant, who never was employed as a fervant to the clo- 
thiers, The prefent demands therefore are nothing lefs 
than demands between two deferiptions of mailers. 
2dly, The work out of which the demand arifes is not 
that defeription of work which is within the ftatute ; 
this was not a work done in the procefs of weavinjg or 
in the manufacture of cloth or woollen goods, but in the 
courfe of a procefs which appears to be preparatory to 
that of the weaver ; therefore if this perfon can be con-* 
lidered within the aCl, all perfons in any wife concerned 


in 
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in the wool trade, as dyers, 6c c. may bring themfelves 
within it ; whereas it was intended, like the i Ann,fi, 2. 
c* i8. yi 4. for labourers only. The debts demanded are 
alfo confiderable, and in cafes like the prefent may fre- 
quently fubtift to a much larger amount : it is therefore 
not very probable that the legiflature could have intended 
to withdraw fuch differences from their proper forum, 
and fubje£l: them to the fummary jurifdi^fion of the 
magiftrates. If left to the ordinary jurifdi<ftIon of a 
jury, the party will not be deprived of his fet-ofF ; and 
this being a flatute, which fubiUtutes the oath of the 
party in lieu of the more regular proceeding of the com- 
mon law, ought to be conftrued flri^lly. 

Holroyd and Scarlett contra, referred to the words of 
the a£l to fliew that they were large enough to embrace 
this cafe. The title of it is “ an a<Sl: for the better re- 
gulation of the woollen manufacture, and for preventing 
difputes among the perfons concerned therein and /. 5. 
extends not only to clothiers and makers of woollen goods 
and weavers, but exprefsly to other perfons employed 
in fuch manufactures.” This procefs, as deferibed in the 
affidavit, may fairly be confidered as part of the woollen 
manufacture ; what is done to the wool is in the procefs 
towards the manufacture of the cloth, and it is imma- 
terial whether it be done by the hand of the individual 
or by the machinery of a mill, the mill being only a 
fubftitution for the hand. Here then is a perfon falling 
within the exprefs terms of the aCt, being “ a peiToii' 
employed in the woollen maiiufaClure,” and this is a 
demand relating to work 5” confequently both come 
under the jurifdiCtion of the juftices. No inconvenience 
will refult to the parties grieved from this conRruClion, 

becaufo 
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beeaufe it is at their option whether or not they will fub- 
je£l themfelves to this jurifdi£tion, for it mud be on 
the application of the party grieved that fatisfa^ion is 
to be adjudged ; befides the decifion of the magiftrates 
is not final} for f. 6 gives an appeal to the quarter fef* 
fions. As to depriving the party of the benefit of a fet* 
offj that inconvenience would equally arife in the cafe 
of workmen j and it is a miftake to luppofe that the 
ftatute authorizes the juftices to determine upon the 
oath of the parties themfelves ; it fays that they fhall 
examine upon oath ; but it does not fay that they (hall 
examine the parties. 

Lord Ellenborough C. J. The penal provifions of 
this 2iO: (hew (trongly that it is not applicable to the 
adjudment of debts between parties of equal rank in 
trade ; the perfon who (hall rcfufe, for the fpace of 
10 dayS} to pay the cods and damages adjudged ag&ind 
him, is liable to be committed to the county gaol or 
houfe of corre^ion. Looking at the words of the a£b 
1 do not think they are fufceptible of any doubt. 
The a£t recites that difputes have arifen between 
clothiers and makers of woollen goods ai^ the manufac- 
turers employed by them} concerning the admeafurement 
and weight by which wool and other materials ufed in 
making up woollen goods have been delivered out to the 
workmen employed therein the a£l therefore clearly 
relates to cafes where parcels of wool have been delivered 
•out to the various workmen, in order to be worked up 
by them immediately after fuch delivery. The fecond 
fe^ion provides for the weight by which the wool is to 
be given out, and alfo for an ulterior procefs of the ma- 
nufadlure, by providing that the clothier (hall receive 

back 
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back the fame by the fame weight, without fraud or de- 
ceit, under a penalty. But how can he receive the fame 
back by the fame weight, in this inftance, where it ap- 
pears that by the fcribbling the weight muft be materially 
diminiflied ? What, however, I found my opinion upon, 
is the very words of the 5th fe<SbIon, that “ all difputes 
and demands relating to work, wagesy or damages be- 
tween any clothier or maker of w'oollen goods, &c., or 
any weaver or other perfon or perfons employed in fuch 
manufacture, (hall be heard and determined by two or 
more jiifticcs of the peace,” &c. “ Wages,” I think, is 

the emphatical word denominating the character of the 
perfon who is to apply. There muft exift the relation of 
a party to pay and a party to receive wages. But there 
is no pretence for ftying that any thing under the de- 
nomination of wages fubfifts between thefe parties. 
** Wages” relates to the quantum of compenfation, as if 
fo much per week or month is agreed to be given for the 
labour of a perfon ; “ work” relates to the mode in 
w’hlch the labour is to be performed, as if it is to be done 
within a ftipulatcd time ; and “ damages” relates to the 
malperformance of that work, which may fortn the fub- 
jeCf of a claim by>^the maftcr againft the workman ; fo 
that all thefe are words exprefiing the relation of mafter 
and fervant. And this view of the ftatutc feems to be 
.confirmed by reference to other aCts, and efpecially the 
i4Gro.3. C.25. which makes it an offence punifliable 
A^nth imprifonment, if the inferior clafs of workmen there 
enumerated do not return the implements of their trade 
entrufted to them by their employers. It appears to me, 
therefore, that this cafe is not within the comprehenfioii 
of the aCb of parliament. 
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Le Blanc J. The objedl of this ftatute was to take 
thofe cafeS} for which it provides, out of the ordinary 
jurifdiftion of the courts of law, in matters of difputc 
between party and party j and to fubmit them tO the con- 
(ideration of the magiftrates to determine in a fummary 
way. The Court therefore mull fee clearly that this is 
a cafe which falls within the meaning of the a£l of par-* 
liament. It feems to me that there is confiderable weight 
in the objection, that the preparing materials for making 
cloth was not a work within the intention of the legilla- 
ture, when they paffed this a£l. But the Court is not * 
called upon to determine on that ground ; becaufe it is by 
no means clear that the legillature ever meant to fubjed; 
the difputes between fuch parties as thefe to the fummar]^ 
jurifdidion of the magiftrates. At the time when this 
a£l paired probably the work was done more, in the man- 
ner Hated in the affidavit, by fervants than it is at pre- 
fent : the habits of the trade have taken a dilFerent turn 
fince that time : then the work was done by fervants 
employed immediately under mailer workmen ; but the 
fame work is now done by mailers employing fervants 

under them ; fo that the work is now carried on between 

# 

mailer and mailer. Upon the whole it appears to md 
that the Court cannot fee clearly that thefe perfons zr6 
obje^ls within the comprehenlion of the a£l. 

Pri* Curianiy Rule difeharged.* 

Taping applied for coils, and Lord Ellenborough faid, 
that if a party chofe to make an experimental motion 
on the conftru^ion of this a£l| She magiftrates ought to 
have coils. 
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The King againji The JuRices of Sussex. 

obtained a rule nifi in the laft term for a 
certiorari to remove an order of feflions made by 
the juftices of Sujfcx, upon an appeal between the inha- 
bitants of the parifli of Bllimghurjl and the inhabitants 
of the pariih of ^llufoldy touching the removal of James 
• Knight and his family. 

The aiHdavits on which the rule was obtained Rated, 
that the appeal in queftion had been heard at the 
laR Michaelmas feflions for the weRcrn divifion of the 
county of Snjfex; when the order of removal was con- 
firmed, fubjeft to the opinion of this Court on a cafe 
to be ftated. That a cafe had been accordingly drawn 
by counfel for the parifh of Billinghurjl in November 
laR j which, however, was not approved of by the 
folicitor for the refpondent parifli of Slinfoldj but al- 
though frequent applications were made to him, he 
would not Rate hjs objedlions. The cafe was after- 
wards fettled by the Court at their Epiphany feflions, 
and a copy fent to the folicitor for the refpondents, and 
he was again applied to to have the cafe fet down for 
argument. This requeft he refufed t§ comply with; 
but at the fame time gave the folicitors for the appel# 
pellants to underRand that they need be under no 
appTchenfion, as he would confent to a certiorari iflti- 
ing, without regarding whether the fix months had 
expired or not. Under the impreflion that the cer- 
tiorari would be confented to, the ufual notice to the 

TJ u a jufticei 
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juftices as required by ftat. i^Geo, 2. 5. had not 

been given. 

Courihopey In (hewing caufe, referred to the ftatute j 
by which it is ena6i:ed> that ‘‘ no certiorari (hall be 
grtnted to remove any order, &c., unlefs it be applied 
for within fix calendar months next after fuch order 
made, and unlefs it be proved that fix days' notice thereof 
in writing has been given to the juftices.” Here neither 
of thefe requifitions has been complied with ; neither the 
certiorari was applied for within fix calendar months ; 
nor has fix days' notice been given to the juftices. In 
Rex v. Jujlices of Glamorganjhtre («), and in i?. v. Nichollsy 
H. 'X^Geo. 3. {b)y the fix days* notice was held to mean 
fix days before the application for the rule to (hew 
caufe. 

D'Oyly being now called upon by the Court to fupport 
the rule, admitted that it muft be governed by the autho- 
rities cited, if the ftatute applied to this cafe ; but he en- 
deavoured to (hew that it did not. The reafon of the 
provifion requiring the fix days* notice is exprefsly given 
in the a£l;, viz. to the end that the juftices may (hew 
caufe, if they (hall think fit, againft. the granting fuch 
certiorari j but after the juftices themfelves have fettled 
the cafe, and jhcreby exprelTed their defire to have it 
brought up, the reafon does not apply ; becaufe it can- 
not be prefumed that they would now think fit to oppofe 
the certiorari. It is clear that the ftatute docs not affe^b 
all proceedings ; in Rex v. Battams (i:) Lord Kenyon held 

(«) j T. R, 379. (i) Xb, aSx. ». («) I Eapi *98. 
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that it did not apply to the removal of an indictment, 1813. 


^ . The Kino 

was fettled below, it £ould no longer be deemed a fum- a^ainjl 

^ ,• TheJufticesof 

mary proceeding. 


Lord Ellenborough C. J. The order of removal 
was in the firft inftance a fummary proceeding ; and the 
order of fefiions thereupon was a revifiou of that which 
was originally a fummary proceeding. I find nothing 
in the language of Lord Kcuyotif on wliich an argument 
has been raifed, to the contrary ; it is not applicable to 
the prefent cafe. Admitting that the magiftrates may 
have wiftied, at the time when they fettled the cafe, to 
have it brought up, ftill there may be reafous why they 
might think fit to Ihcw caufe ; and unlefs it can be 
fiiewn that it could ferve no pofiible end to give them fix 
days* notice, wc cannot fo prefume. The ftatute appears 
to me imperative. 

Le Blanc J. enquired if there was any inftance of 
an order being removed upon a cafe refervOd without Gx 
days* notice. 

Bayley j. faid that he was not aware of any inftance 
where a certiorari had been granted, after the expiration 
of the fix months, upon a cafe referved ; and that it was 
the fettled praClice to give the fix days’ notice. 

Per Curiam^ Rule difeharged. 


U u 3 
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1813. 


Snturia^ 
June 26th, 


Where a com- 
pany were em- 
powered by 
aO of parlia- 
ment to lay 
under ground, 
th'oagh the 
rtreet-s of a 
town, main 
pipes for the 
conveyance of 
vratcr, and the 
inhabitants 
with the com- 
pany’s content 
to lay pipe? 
corpmunicatinjj; 
■with fucli main 
pipes to their 
honfes, paying 
to the company 
a rate for fnch 
pririli-ge : 

Held that the 
company were 
rateable to the 
poor in the 
parifh where 
the main pipes 
lay in refpc^l 
of thofe pipes, 
and the rates 
paid thereon. 


The King againfi The Company of Proprietors of 

Rochdale Waterworks. 

Company of proprietors of Rochdale Waterworks 
were rated to the relief of the poor of the townfliip 
of Spotlandy in the county of Lancqjier^ for and in 
refpeft of the trunks and pipes, and other apparatus 
for the conveyance of water, belonging to the Com- 
pany, fituate and being fixed in the ground, in the 
townfhip of Spotlandy and the profits arifing therefrom 
within the townfiiip. The feflions, upon appeal by the 
Company, confirmed this rate, fubjc£l: to the opinion of 
this Court on the following cafe : 

By an a£l: paflTed in the 49th year of the king, intituled, 
« An a£l: for the better fupplying the inhabitants of the 
town of Rochdale and the neighbourhood with water,” the 
appellants are incorporated and impowered, among other 
things, to lay under ground, in, through, and along the 
public ftreets, and common highways, in the townfhip of 
Spotland, main pipes for the conveyance of w^ater therein 5 
and the a£l; authorizes the inhabitants of the faid townfhip, 
with the confent of the Company, to lay down leaden ot 
other pipes, communicating with fuch main pipes, to their 
refpeftive houfes, paying to the Company fuch rate or 
rates for fuch privilege, and water, as (hall be mutually 
agreed upon between 'them. In purfuance of this aft 
divers fuch main pipes and branches are Jaid and ufed 
in the townfliip, and divers of the inhabitants thereof 
pay fuch rates as aforefaid to the faid Company. The 
overfeers of the poor of the faid tovUliihip have made the 
faid afTeffmcnt for the relief of the poor, purfuant to the 
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flatute 43 EUz. f. 2 ., and have aflefled the Company for 
the faid pipes and rates. The appellants alledge that 
they are not “ occupiers of lands” in the town{hip> 
within the intent and meaning of the (latute. 

tT. Williams and Coltmarii in fupport of the order of 
feflions^ relied on Rex v. The Corporation of Bath («). 

Scarlett contra, endeavoured to diftinguifli this cafe 
from Rex v. Bathy becaufe here the Company had no re- 
fervoirs, as in that cafe, upon the land, but a mere li- 
cence to carry pipes through the lands of others ; which 
in Rex v. Bath was not exprefsly held to be fuch an oc- 
cupation of land as was rateable in the parifli where the 
pipes were laid, though perhaps from the reafons given 
in that cafe for holding the corporation not rateable for 
the whole profits in the parifli where the refervoirs lay, 
it may be inferred that the Court were of opinion that 
the corporation was rateable in refpe<a of the pipes in 
the other pariflies. But here again another diftinaion 
is obfervablc *, for this aft not only authorizes the Com- 
pany to lay main pipes, but the inhabitants alfo to lay 
pipes communicating to their refpeaive dwellings j and 
it appears that they have done this j fo that this property 
ought to be aflefled by rating the inhabitants of each 
houfe as an occupier of land, pro tanto, according to the 
extent of the conduaing pipe, or in refpea of his houfe 
increafed in value by the fupply of water. 

:if,ord Ellenuoroxjgh C- J. Whether the occupiers 
of the houfes are or aye not ratable in reipea of the 

(«) 14 Saji , 609. 
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1813. advantages derived to them from the ufe of thefe colla- 
teral pipes, does not afFe£t the prefent queftion. The 
againji qucftion here is, whether the Company, as occupiers of 

Comi>auy. the main pipes, are rateable. What dlfTcrence does it 

make whether it be a referf oir of fo many feet fquare, 
or a pipe of fo many inches in diameter ? I own I cannot 
diftinguifh this cafe from Rex v. The Corporation of 
Rath, 

Le Blanc J. If this rate on the Company had been 
fimply on the leaders which carry the water to each 
houfe, the argument might have been of weight ; but 
the rate is impofed in refpeef of the main pipes and the 
profits arifing from them. 

Rer Cttriatn^ Order of feffions confirmed. 


Sakm^oi, The King againji The Inhabitants of Whitley 

Lower. 


Upon appeal 
ap^ainfl an 
order of re- 
moval the de- 
clarations of a 
rated inhabi- 
tant of the ap- 
pellant parilh 
are evidence 
againft that 
parifh, without 
calling the in- 
habitant and 
Ihewing that 
he refufed to 
be ^minetl. 


^HE court of quarter feffions for the Weft Riding of 
Torkjbire difeharged an order of two juftices for the 
removal of Sarahs the wife of John Swallow, and their 


children, from the townfliip of Whitley Lower to the 
townfliip of Emley, fubjedf to the opinion of this Court 
on the following cafe: 

John Swallow, (who is fince dead) ferved one Jagger 
as a collier for a year, in the townfliip of Emley. To 
prove the terms of the hiring under which the fervice 
had taken place, the counfel for the refpondents pro- 
pofed to give in evidence declarations of Jagger the 
usafter^ made in a converfation with the deceafed (Swal^ 

low) 


XX 
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^37 


lo’iv) about a new hiring j Jagger being then and now a 
i"ated inhabitant of Emley^ the appellant towniliip. It 
was objefted on the part of the appellants, that fuch 
declarations were not admiffible, unlefs Jaggcr himfelf 
was fir ft called by the refpondcnts, ' and fhould then re- 
fufe to be examined, or fhould be proved to have pre- 
vioufly refufed to give evidence. The feflions allowed 
the objeftion. 


1813, 


The Kinu 
agaiv.Jl 
The Inhahi- 
Tants of 
Wail LEV 

LoVVEflU 


Holroyd and Stavely^ in fupportof the order of feflions, 
admitted that in Repc v. Hard^ivick (a), the declarations 
of a rated inhabitant were held admiffible on the ground 
of his being a party to the fuit ; but they obferved that 
there it appeared that tlie party had refufed to be exa- 
mined ; non conllat, but that if this party had been 
called he might have given the evidence required. 

Lord Ellenborough C. J. If the argument be good 
for any thing it muft apply generally, and it would 
then be an univerfal rule that the party muft be called, 
before his declarations can be admitted in evidence. All ^ 
the rated parifliioners are confidered as parties to the ap- 
peal, and therefore their declarations are evidence i if 
what they have faid is mere idle converfation it will have 
but Iktle weight. 


The Court quaflied the order of feflions, and remitted 
the cafe back to be re-heard and the evidence received. 

Scarlett was againft the order of feflions. 


{d) 



CASES IN TRINITY TERM 


tuiidaj, Rimmer atainft Green. 

^unc a9th. ® 


Bail attending 
to jollify are 
entitled to pro> 
teftion from 
aireft on mefne 
proeefs. 


^^EADER (hewed caufe againft a rule for difcharg» 
ing the defendant out of cuftody of the (herifF of 
Middhfe ^ this a£i:ion, he having been arrefted dur- 
ing his attendance in court to juftify as bail in a caufe de- 
pending in this court. The affidavit dated that he at- 
tended to judify and did judify ; and that during his 
attendance and before he was called in to judify he was 
arreded on the dairs leading to the court) at the fuit of 


the plaintiff. 

It was admitted that if the cafe of Meeiins»'V» 
Smith (m)) on which the rule was obtained, could not be 
difputed, that the rule mud be abfolute ; and the 
Court declared that they recognized that cafe, and made 
the rule abfolute upon an undertaking of the defendant 
not to bring any a£Iion. 


(«) 
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PiT,T againji Donovan. 


Jun€ »9th. 


^^^CTION for Hander of title. The plaintiiF declared in an a6ion 

in the firO: count that he was feifed of and inte- [hie^wnveyed 

refted in certain lands, &c. at Bromefhcrrovj^ in the * I< tter, 

'* to a pei'ion 

county of Gloucejlery for the life of TV", H.Tf.y fubje£l: about to pur- 

J c 1 ir r T J chafe the eftate 

to certain mortgages and terms ot years, and alio ieiled ©f phintifT, 

of and entitled to the reverfion in fee of the fame pre- 
mifes, fubje^l to an annuity of 500/. to the wife of 
W. H. T. for life, in cafe flie furvived her huiband, and chafed it and 

that the title 

to a term of years to fecure the fame, and fubje^h alfo to would diere- 

certain limitations in truft for the beneht of fuch chil- pmed, per quod 

dren of W,H.T, and his faid wife as they (hould by jllf.dVo cpni- 

deed appoint, &c., and that IV, H» TT, and his wife had 

no children living, and that the plaintiff was fo interefted the defen- 
dant, who had 

under and by virtue of a fale made to him of fuch lands married the 

t)y the faid W,H,T ; that the plaintiff had contra£led wlmwa^ heir 

with one Barton to fell and convey to him fuch lands, bIo\^her***iIl Uie 

tic, for 70,000/., and that Barton was willing to accept 

^ ' o * dyings without 

the title of the plaintiff and to complete the contrail, but iflue, was not 

• 1 • r 1 t r 11 confidered 

that the defendant knowing the premifes, but unlawfully as a mere 

and malicioufly deviling and intending to fcandalize the fh!t"fhr quci^ 

right and title of the plaintiff to fuch lands, &c. and to jj,"" was not 

hinder and prejudice him in the fale, and to deter and 

prevent Barton from completing the contradf, unlaw- 
^ ‘ , fenfe and good 

fully and malicioufly wrote and publilhed certain falfe, undciftanding 

fcandalous, and malicious libels of and concerning the inLu*, or^that 

right and title of the plaintiff to the lands, (that is to el,tcrtaiiKd 

perfuafion that 

he was infane, upon fuch grounds as would have pefuaded a man of found I'enfe and 
knowledge of bufinefs; but whether he a£ted boni fide in the communication which he 
made, believing it to be true^.as he judged according to his own untlcrflanding, and under 
fach imprelhons as his lituatton and cnara^ker were likely to beget. 
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fay) one dated the 1 8th of December 1812, in the forr^ 
of a letter to Barton^ to the tenor following j 
** Sir, 

** I underltand you have hecome the purchafer of the 
cftates o^ H. IT. Efq., at BromeJberro’Wf in the county 
of Gloucejier. I cannot but prefume that the candour as 
well as jullice of Mr. Pi//, of Cirencejler^ of whom you 
have purchafed them, has induced him to inform you 
that I have given him notice, in writing, that his title to 
thofe cftates will hereafter fooncr or later be contefted. 
I am a truftee of thofe eftates for certain purpofcs, and 
it is my duty to inform you that at the time they were 
fold Mr. T. was not in a ftate of foundnefs and com- 
petency to enable him to do fo ; and that the falc itfelf 
was conducted under circumftances fo myftcrious and 
extraordinary as to require an explanation in a court of 
juftice. (Signed) P, Donovan^* 

The count then fet out another libel written and pub- 
liftied by the defendant on the 30th of December to the 
tenor following ; “ Without following the fubjedf more 
minutely I will venture to fay that I have it in my 
power to prove a thoufand a£i:s of decided infanity in 
his (meaning the faid TV, H» TJs) cafe, on v^hich neither 
you nor Mr. Barton would have a fhade of doubt.” 
There were other counts varying thefe charges, and the 
declaration concluded by reafon of which faid feveral 
premifes the plaintiff hath been and is delayed, injured, 
and prejudiced in the fale of the faid lands, Bee. to Barton, 
and hath been delayed and hindered in and from receiv- 
ing divers large fums of money from Barton for the 
fame, and Barton hath been and is deterred and pre- 
vented from carrying into efteA and completing the 
tresfty of fale between himfelf and the plaintifi> which he 



IN THE Fifty-third Year of GEORGE III. 

intended to do and otherwife would have done.” Plea 
general iiTuc. 

At the trial before Graham B. at the laft Lent aflizes 
for the county of Gloucejlery the material allegations in 
the declaration were proved, as to the plaintiff’s title, 
the contraffc entered into with Barton for the fale of this 
cftate, and the publication of the two writings charged 
to be libels, the latter of v hich was an cxtra£l: of a letter 
written to Barton^% fplicitor ; and it was proved that in 
confequence of the receipt of thefe letters Barton declined 
the purchafe. It further appeared that the plaintiff and 
the defendant were both gentlemen refiding in the 
county; that the defendant, who was a barrifter, but 
had retired from the profcffion, was a truftee under the 
marriage fettlement of Mr. W, H, T,y and had married 
his filler ; that under the marriage fettlement a term of 
years in this eftate was vefted in the defendant as truftee 
for fecuring to Mrs. T, her joinfBR, and that the defen- 
dant’s wife was heir at law to her brother JT, in the 
event of his dying w ithout iffue. 

The reft of the evidence was addrelTed to an inquiry 
into the fanity of Mr. W". H, T . ; the evidence on the 
part of the plaintiff, confi fling of a detail of family and 
other tranfa£lions, in which that gentleman had been 
engaged fince the period of his coming of age, about 
the year I799> all tending to (hew him competent to 
the management of his affairs ; and general evidence was 
given of his fanity, by the examination of perfons who 
were acquainted with him, as to their judgment upon 
that fubjefli ; who proved, however, at the fame time, 
that he was a man of a difpofition and habits of life 
moft eccentric. It was alfo proved that the defendant 
himfeif had, on a variety of occaflons, commencing 

about 


1813.. 


Pitt 

againji 

Donovan. 



64 % 

j8i3. 


Pitt 

Donovan. 


CASES IN TRINITY TERM 

t 

about 1803, and continuing down to 1807, been en- 
gaged for Mr. TT, in drawing, fettling, and ingrofling his 
leafes to the tenants, and attelling their execution. This 
was met, on the part of tlie defendant, by proof of a 
multitude of extravagances and eccentricities committed 
by htr. T. from his youth up, both in the common and 
the more ferious concerns of life, tending to fliew that 
there was enough to juftify a fufpicion at lead of his 
want of found intelleft, and there was evidence that 
fome members of Mr. Jr,*s family had been affected with 
infanity, and had died under that diforder, and witnefles 
alfo fpoke to their judgment of his incompctency. After 
an inveftigation of many hours the learned Judge left the 
queftion to the jury upon the evidence, dating to them, 
in the courfe of his fumming up, that in order to main* 
tain the action fome malice mud be fixed on the defen- 
dant, that is, the adliviiipud be injurious and proceed- 
ing from an improper motive ; that if the evidence fatis* 
fied them, as men of good fenfe and good underdanding, 
that Mr. T, was infanc, or if the defendant entertained a 
perfuaiion that he was infane upon fuch grounds as would 
have perfuaded a man of found fenfe and knowledge of 
bufinefs, then the defendant would be entitled to a 
verdict. 

The jury found a verdi£l for the plalntid, damages 40^.5 
whereupon a rule nifi was obtained in the lad term for a 
new trial,, on the ground of a mifdire£fion. 

Dauncifi Abhoit, and PulUr now (hewed caufe, and 
contended, upon the report, tliat the fa£ls and circurn-* 
ftances difclofed in it warranted the verdi^, and there* 

t 

fme there could not be any reafon, in judice, for dif- 
tUt^g it ; that the defendant was not within the rule 

71 n ,>»J1 



IN THE l^IFTY-THIED TeaE OF GEORGE III. 

laid down in Sir G, Gerard v. Dickenfon {a) that a party 
(hall be protected in what he fays of the title of another^ 
provided he himfelf lays claim to the fame ; bccaufe here 
the defendant, though a ttruftee for fome purpofes to this 
eftate, was in the legal fenfe a mere ftranger to* it, and 
therefore fhall have no more protection than a mere 
ftranger. And according to Hargrave v. Le Breton {b), 
and Smith v. Spooner (o), it feems that the plaintiff mult 
prove malice; but that fuch malice may be implied, 
where the words fpoken or written are untrue, and where 
the fpeaker or writer claims no title. As to the mifdirec- 
tion, the fubftance of the iflue was correctly ftated to the 
jury, though perhaps every obferyation may not have 
been critically correCt ; what was ftated as to the malice, 
was correct ; and as to the reft, it cannot be contended 
that the law will allow the defendant to make a commu- 
nication that is injurious to another, unlefs he fhall at 
lealt fatisfy the jury that he believed the communication 
to be true; and the fubftance of the direClioh upon this 
point was, whether a man of fenfe and difcretion, fuch 
as the defendant muft be taken to be, could really be 
fuppofed to believe it. 

The Attorney-General i Jervis^ and Taunton^ contr^, 

were ftopped by the Court. 

Lord Ellenborough C. J. I think there is no ne- 
cei&ty for troubling the other fide on this occafion, for 
in this matter I cannot help thinking that the point 
which was peculiarly for the confideration of the jury, 
and on the event of which this cafe ought to depend, 

i))) 4JBurr»%A%%» \() 
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1813. 

Pitt 

.againft 

Donovan. 


Mras not left to them correfbly) and that it ought, ther€^ 
fore, to be prefented to the confideration of another 
jury; and that point is, whether the defendant made 
the ftatement bona fide,- and under an honeil imprelhon 
of its being the truth, or whether he made it mail- 
cioufly, and for the purpofe of ilandering the title of 
the perfon tliat was about to convey his eftate. Now 
that has not been precifely and limply Hated to the 
jury ; and really under fuch a mafs of evidence, and 
after a contention between the parties of fo many hours, 
on the one fide, that the fanity of the perfon was com- 
plete, as if the iflue had been on a devifavit vel non, 
and on the other, that the defendant had probable caufe 
for believing what he Hated, which was not Hridlly the 
ififue, I am not furprifed that the learned Judge’s at- 
tention, diHra£fed between the two, was lefs correiH 
than it otherwife would have been; and particularly 
under fuch fatigue of body, which fometimes impairs 
the mind, and prevents it from fully difeharging its 
duty and exerting its energy ; fo that the very point 
on which alone this queHion lurned, was not prefented 
to the jury by the learned Judge as it ought to have 
been. He has ^iven us the terms on which he left it. 
to them, “ that they were to confider the qucHion and 
to judge on the whole of the evidence.”-— No doubt of 
that. — “ That the git of the action was malice.” — .Un- 
doubtedly it was fo. — “ Not malice in the worH fenfe, 
but it was enough that the a^ done was wrongful, and 
done under circumHances that marked an intention to 


do an injury ; and that would depend, not on the cir- 
cumHance, whether he believed.it to be true, but whe- 
ther his belief was fuch as a man of found mind, or x 


man of fenfe and knowledge qf bufinefs would have 

formed*” 
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formed.” Now that is what he was not juftified in 
faying, for with reference to the competency or incom- 
petency of Mr. y.i certainly the queftion in this caufe 
does not depend on that 5 for if what the defendant has 
written be moft untrue, but neverthelefs he believed 
it, if he was a£ling under the moft vicious of judg- 
ments, yet if he exercifed that judgment bona fide, 
it will be a juftification to him in this cafe. Whether 
his belief be fuch as a man of found fenfe and knowledge 
of bufinefs would have fonned is not the queftion ; 
the opinion which a rational man would have formed 
on fuch a fubjedl might be that Mr. T*, was compe- 
tent ; but the j ury muft arrive at their conclufion in 
this cafe, through the medium of malice or no malice 
in the defendant. In that way it might have been left 
to them, not if you think that no man of a rational 
underftanding would come to fuch a conclufion, but 
you will fay whether you think this defendant, with 
fuch an underftanding as he pofleiles, did bona fide 
arrive at the conclufion which he has ftated, or whe- 
ther he did not ufe it as a mere pretence, colour, and 
cloak for his malice. That would have been the way, 
without putting it on the rationality of the defendant's 
conclufion ; becaufe, from the latter mode of confider- 
ing it, the jury might have been led to fay to themfelves, 
we do not believe, as men of rationality and ordinary 
underftanding, that this perfon was infane ; and taking 
the defendant to be a man of rationality alfo, we there- 
fore think he muft have been a 61 uated by malice. This 
might have prevented them from drawing any other ' 
conclufion ; whereas the learned Judge ought to have 
embodied in his propofition to the jury, whether under 
all the circumftances the defendant a£ted boni fide, 
VOL. I. X X 
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confidering the prejudice, the pafllon, the cagemefs to 
complain^ and the chara£ier and lituation of this defend- 
ant. I am aware there were circumflances in the an- 
tecedent condu6^ of. the defendant fit to be left to the 
jury, from which they might have inferred malice ; his 
acting m the execution of deeds and the like, at a for- 
mer period of his life, with this gentleman, might have 
been ftrong evidence as to whether the defendant be- 
lieved him, to be Infane $ but that was not the quefiion 
left to the jury fpecifically, but whether a man of found 
mind and knowledge of buHnefs would have formed the 
conclufion which the defendant formed. And this was 
not the accidental expreflion of the learned Judge, but 
he repeats in the very laft fentence to the jury, that 
they were to fay from the whole evidence if they thought 
s man of fenfe could ferioufly believe Mr. JT. to be 
infane, or incapable of tranfadling bufinefs. Now tliat 
is not the way to put the quefiion ^ for it is moil im- 
portant that it (hould be underflood that this defendant, 
who was connc£led with the property of this gentle- 
man, and was in the expedliation, and probably enter- 
tained fome hopes of feeing it realized, that. his family 
would fucceed to the eflate, for if Mr. JT, died \^ith* 
out children the eflate would come to the defendant’s 
wife, and therefore he was interefled in feeing that his 
family was not cut off. by any improper a6l or contradk 
of this perfon ; it is mofl important, 1 fay, under thefe 
circumflances, that the defendant fhould have a right to 
correfpond with the party who was about to become a 
purchafer, and have free liberty of Hating difficulties 
and propounding his obje£lions to* the tide, as in the 
cafe of Gerard v. Dichenfon and other cafes not flronger 
than the prefent ; a liberty which is not allowed to a 
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mere ltrangf*r, according to the rule in Jenh, Cent, rei 
immifcet fe aliens (<?). But it is impoflible to treat this 
defenelant as a ftranger: he was indeed a ftranger as to 
any veiled interell, but he had an intered in probable 
expe€lation fo as to induce him to bellir himfelf and 
look about left an improper conveyance ihould be made 
injurious to his right 5 and whether he thought that 
fuch conveyances would or would not be valid when 
made, he had a right to fee that they fhould not ftand in 
his way ; for even if they were invalid, they might yet 
be an impediment to him. ^ The queftion then dif- 
tinftly and fubftantively is, whether in the communi- 
cation which he made he a£led bona fide. 1 am aware 
that there are many things reprehenfible in the letters, 
but they are no flander of the title, if he believed them. 
They contain difrefpe6lful and improper paftages, fuch 
as may perhaps be libellous on the perfqn of the party 
whom they concern, but they are rather a confirmation 
of his belief that there w'as an objedlion exifting againft 
the man on the ground of his incompetency to do the 
a£l, and that it was proper to make it to the perfon 
with whom he was correfponding. I fhould be very 
forry if it were fuppofed from the refult of this motion, 
that there is the lead imputation on the gentleman 
who is the plaintiff in this caufe. There is not any 
ground for frying that he has conducted himfelf with 
any view to his own intered in this tranfadlion j on 
the contrary, he has condu£led himfelf rather delicately 
and nicely. But the queftion does not turn upon his 
condu£l) and this is a cafe, the decifion of which is 
to govern other cafes where the queftion of flander 
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of tkle may occur; in which cafe the bona fides of 
the comm unication) and not whether a of ra- 
tional underflanding would have done fo and fo, is 
the queftion to be canvaiTed. A man of intemperate 
palhonS) or of weak underftanding> or a man a^ing 
under an erroneous impreiIion> may be carried further 
than a man of more mature judgment; but dill he 
would not be liable to an a^ion of Hander of this fort. 
I am fure that the vaft length of time which this caufe 
occupied at the trial mud have produced a fatigue of 
body and mind which oyerihadowed the dire^ion. I 
have no doubt that if it had been tried in two indead 
of twenty-four hourS) the refult would have been dif- 
ferent as to the dire£fion. As it now dands, it appears 
to mC) with the highed refpe£l for the learned Judge^ 
that the cafe was not left corre611y to the jury, and 
that their ver4i£f may have been founded on an im- 
proper imprefiion of what was the quedion for their 
confideration. 


Batlet J. (a) I am of the fame opinion. It feems 
to me, that the quedion for the confideration of the jury 
was, whether the defendant really believed that which he 
made the fubjeA of his communication. 1 have no diffi- 
culty in faying, that the defendant is not to be regarded 
as a mere dranger in this cafe. I think that he had not 
only a right, but, if he believed it to be true, that he was 
called upon to make the communication ; for if at any 
fubfequent time Mr. T » ihould die without iflfue, and af- 
terwards the defendant ihould bring an ejc£fment to try 


(«) Lt Blane J. had left the court. 
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the fanity of this gentleman, it would afford matter for 
ftrong obfenration againft him, that he had fufFered Bur- 
ton to complete the purchafe of this eflate and to pay his 
money for it, without communicating to him* that his 
title would be difputed* I think, therefore, that if the 
defendant really believed this contrail to be void for the 
want of fanity in FI, it was not only his right but his duty 
to make the communication. Then where a perfon who 
is not to be treated as a mere ftranger is fued in an adfion 
of this kind, tUro things are to be made out ; firft, that 
there is a want of probable caufe ; and fecondly, that the 
party who made the communication afled maliciouily. 
Now whether a party a^ed malicioufly depends upon his 
own motives and on the view which the jury entertained 
of the mind of the party himfclf ; and we cannot try 
what are the motives and feelings of particular men’s 
minds by referring to the mind of fome one other perfon ; 
therefore if we refer to a mind that is fenGble and rea- 
fonable, and which does not judge under the fame 
preffure, as the mind of the perfon in queftion might do, 
and make that fenfible and reafonable mind the itandard 
by which to judge of the ftate of mind of the perfon who 
is under that preffure, we (hall be referring to an impro* 
per rule to judge by. The queilion here is not what 
judgment a fenfible and reafonable man would have 
formed in this cafe, but whether the defendant did or did 
not entertain the opinion he communicated, 1 forbear 
to give any opinion on the weight of evidence, but the 
ihort queflion is, whether the defendant a^ed bonlt fide. 
That was the queftion for the jury to- decide, but was not 
left to them in that form ; that is, whether he aded ma« 
licioufly or not. I therefore feel myfelf bound to fay that 
there ought to be a new trial. 
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Pampier J. am of the fame opinion. The point 
on which the queftion turns has not been precifely and 
corredly prefented to the jury. I cannot bring myfelf 
to view the defendant^ when he entered upon this fub* 
je£^> in the light of a flranger. In all points in which 
he appesirs, whether it be in his conne£lion wifh the 
family, in his profeilion, or in his conne£tion with the pro- 
perty, he feems to me to be very far from being a (Iranger 
to Mr. JT. or to his ellate ; and therefore he is entitled 
to that favourable conftru^lion of his conduct which a 
perfon is entitled to by the law of this land, who mixes 
himfelf in matters in which he has an intereft. As to 
the want of probable caufc, in order to fix the defendant 
in this a<fl:ioii, it mull be made out not merely by the 
fa£^ itfclf, but by all the circumdances of the cafe, that 
there was fuch a want of probable caufe, as would induce 
a jury to infer that his conduct was founded in malice \ 
that is, fuch a want of probable caufc, as that a party 
in the fituation of the defendant, mull be taken to have 
a£lcd maliciouily, not merely with a view to his own 
benefit, but with a view to the detriment of the party 
who purchafed this eftate from Mr. JT. Now if it has 
been left to the jury to fay whether a perfon of a found 
mind and knowledge of bufinefs would have formed fuch 
an opinion as that which the defendant has exprefled, I 
am of opinion it has been incorrectly left to them. For 
where the party complained of has an intereft, as far as 
that intcreft goes, it frequently fubtraCts from the judg- 
ment, and prevents that cool difeuflion which is requifite 
for forming a correct judgment, and clouds it with the 
prejudice which intereft brings with it. In the firft place 
then, the habits and temper of the party are to be con- 
fidered in forming an eftimate of his judgment ^ then 

come. 
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come, the, concern he has with the eftate ; the defire he 
has to look to the intereft of his family ; • the connection 
he has had with the party on whole ftate of mind he 
writes ; the frequent opportunities which he has had of 
judging on that fubje^t, and which he may think have 
given him better means of forming his opinion upon the 
ftate of that perfon’s mind from the condu£f of it, than 
others can have ; thefe are all qualifications of the gene- 
ral propofition to which this queftion has been referred, 
and ihould have been left to the jury as points for them 
to confider ; for all thefe, or fome of thefe, might have 
operated in making up their judgment of what was 
palling in the mind of the defendant. The queftion is 
not what a fenfible difpaftiohate man would believe con- 
cerning the foundnefs of Mr. T'% intelleft ; but what a 
perfon under the influence of thofe motives which might 
have governed the condu^f of the defendant would have 
believed ; what was the motive which influenced him ; 
whether his conduct; was fuch as warranted the jury in 
inferring malice. It feems to me that the queftion has 
not been fo left to the jury, and therefore has not been 
left to them as it ought ; confequently there muft be a 
new trial- 

Rule abfolute. 
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The King againfi Ellis. 

defendant was rated to the relief of the poor of 
the parilh of. Wejihur^i upon Severity in the qounty 
of Gkucejiery under the following aiTeflment : 

Ellis y Mr.^for the iilhery — 5/.” 

Againft which rate he appealed to the quarter fefhons, 
who confirmed the rate, fubje£t to the opinion of this 
Court on the following cafe : 

By letters patent, dated the 24th of September y i Car, i, 
162^% under the great feal of England and the feal of the 
dutchyof Lancaflery and alfo by letters patent under the 
privy feal, his faid majefiy did give and grant to Robert 
J^ord Catyey and Henry Carye Knt., fon and heir apparent 
pf the faid Robert XiOrd Carye, and their heirs for ever 
(inter alia), the manor of Radley, in the county of Glou^ 
eejler, with all its rights, members, and appurtenances, 
and houfe or court called the Bury Court-houfe, within 
tlie manor of Radley, and all lands, &c. thereto belong- 
ing, and all that our Ji/hery of the halves and halvendoles, 
vjith the fjhltjtgs r/j//p</Unlawater, voith the appurtenants to 
the halves due and acettftomed within the river of Severn, in 
the faid county of Gloucefer, with all royal fifhes there 
to be taken, now or late in the tenure or occupation of 
Edward Afifield Knt., or his alfigns, by particular there- 
of mentioned to be of the yearly rent or value of i lA, 
which manor and premifes together are mentioned to 
be of the rent or value Of 48/. lox. and to be 
parcel of the lands and pofieffions of the dutchy of 
Lancafer, and all mefiuages, lands, rivers, gulfs, banks, 
riyulets, pools, wateys, watercourfes, aqueducts, fifheries, 

fifiiing 
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fiihing places^ &c. within or belonging to the faid 
manor, tenements, hereditaments, and«')Mremifes, and all 
rents referred on demifes or grants ; to hold of the faid 
king, his heirs and fucceiTors, as of his manor of Enfield^ 
in the county of Middlefex^ by fealty only, in free and 
common focage, rendering the rent of 48/. lox. into 
the hands of the receiver-general of the faid king, his 
heirs and fucceiTors in the dutchy of Lancqfler for the 
time being, at the times and in manner therein men- 
tioned, and further as in the faid letters patent is hiore 
particularly dated. 

By indenture, aad November^ 8 Car, i. 1632, Robert 
£arl of Monmouth^ and Henry Lord Caryey his Ton and 
heir apparent, granted in fee to John Toung and feveral 

I 

others, and their heirs, the faid manor of Rodley, fiiheries 
and premifes, in the faid county of Gloucejlery mentioned 
in the faid letters patent. 

By indenture, 7.6th June^ ^Car. j. 1633, the faid 
Young and others demifed to Thomas Rujb for 1000 years 
from the 24th of June then laft pall, one-fourth part of 
all thofe Jfhings of the halves and halveiidoles and of the 
f/hing called Unla water, voith the appurtenants to the 
halves due and acettfomed within the river of Severny in 
the faid county of Gloucefery from a certain bay or pill 
within the manor or lordftiip of Rodleyy in the county 
aforofaid, commonly called Neivnhame's Pilly unto a cer- 
tain place in the lordihip of Rodley aforefaid oppofite to 
Epnefs Wearey in the faid county of Gloucefery and alfo 
a fourth part of all royal iiihes to be taken between 
the faid bay or pill and the faid place oppofite to Epnefs 
Weare as aforefaid, put fifing and ^uheel fif ing in the 
faid rivrr' Severn, excepted out of this grant y under the 
yearly rent of one penny during four years of the faid 
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term next enAimg> payable to the faid Tmng^ hi« 
heirs, or aifigns^ Oft a day therein mentioned ; and during 
the reiidue of the faid term of looo years under the 
annual rent or fum of iifty-and*Hve (hillings^ at the days 
and in manner therein mentioned. 

The appellant, and five other perfons whofe (hares he 
rents, are the owners of the faid fourth part of the faid 
filhery and premifes comprifed in the indenture of the 
26th Jum 1633 for the remainder of the term of 1000 
years, and alfo of the three other 4th parts thereof de- 
rivatively from the faid Toung and others for three re- 
fpe£bive term? of 1000 years, and the appellant is the 
occupier of all the four parts. This fiftiery is in the 
parKh of WeJlbury-upon-Severn, and tithes from it have 
been and (till continue to be paid to the vicar of 
bury^uponSevern, The appellant, and thofe under whom 
he claims the filhery, have from the time of the demifc 
of the refpe£live parts thereof, exercifed the foie right 
of fifhing in the part of the river comprifed in the de^ 
raife, except the put fifiring and wheel fiftiing, which 
have been carried on during the fame period by perfons 
who rented under John Colchejler Efq. and others at is, 
per putt in the following manner : the putts are ozier 
balkets, fix feet in diameter at the mouth, attached to 


(lakes driven into the bed of the river, united by wattle, 
and which (lakes are repaired from time to time as they 
become decayed. All forts of fi(h are caught in thefe 
putts, but chiefly fmall fi(h, not above two liilmon in a 
year. When (lurgeon have happened to be taken in 
the putts they were always claimed by and taken to Sir 
William Guifey the lord of the manor. Thefe putts were 
dellroyed about 10 or 11 years ago by the trowmen as a 
nufifice to the navigation of the river. The appellant 
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in the exerclfe of his* right of filhing generally ufes nets, 

which the filhermen land on the beadh or bed of the 

% 

river, varying the iituation as the current of the river 
changes by the Ihifting of the fand ; and fometimes they 
afhx one end of the net to a poll (luck into the bed of 
the river. Out of flood-mark, at one place oppofite the 
fllhery comprifed in the denaifes aforefaid, is a flfli-houfe 
built by the appellant’s grandfather about 32 years ago, 
on the wafte of Sir William Guife, as lord of the manor of 
RodUy, and it has been ufed and occupied ever (ince by the 
appellant, and thofe under whom he claims fuch (ilhery, 
together with the faid (ilhery, for the accommodation of 
the fllhermen whenever the courfe of the river lets that 
way, which it has not done for the lail two years. 
Before the above mentioned houfe was built, thofe under 
whom the appellant claims occupied in the fame manner 
another houfe belonging to one Haivkins» The appel- 
lant, fix or feven years ago, purchafed a piece of paf- 
ture land adjoining the river Severn, in the pariih of 
Wejlbury, which he lets, referving to himfelf the right of 
drying nets there, and his tenant pays the poor rates 
in refpe£l of the land. In 179Q there was a prefent- 
.ment in the manor court of Rodley fur a crib erected on 
the wafte of the manor, and running into the river on 
the part adjoining one of the filheries belonging to 
the appellant and the five other perfons before dated, 
fo that part of it is overflowed at ordinary tides and 
the whole at high tides. The appellant docs not refide 
in the pari(h of Wejlbury* The quedton for the opinion 
of the Court is, whether the appellant is liable to be 
rated to the relief of tlie poor 'in refpeft of the pro- 
perty fo occupied by him in tlie pariih of Wtjlbury as 
aforefaid. 
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Holroyd and Abbott^ in fupport of the order of fei!ion8» 
contended that he was liable. They argued from the 
terms of the original grant of Charles xh.t lit, that the 
foil paiTed to the grantees, for the reafons, as far as they 
apply, afterwards urged in fupport of the fame argument 
upon the grant of 1633; and alfo becaufe in the original 
grant the fifliery was ftated to be in the tenure and occu- 
pation of a tenant, which implies fomething territorial 
that is capable of occupation, and more than a bare pri- 
vilege of taking hfli ; and befides, the deed conveys all 
the banks, rivulets, fiiheries, and hfliing places, &c. 
within the manor. The only queftion then is, what was 
intended to be conveyed by the demife for 1000 years 
made in 1633 to Ru/h^ under whom the appellant claims. 
The leiTors, as it has been ihewn, were clearly entitled to 
the foil, and they demife one-fourth part of the iiihings 
of the halves and halvendoles, and of the hihings called 
Unlawater (in the terms of the original grant) under a 
yearly rent of \d* for the four firll years, and of 55/. 
for the remainder of the term. Now it may be obfervcd, 

in the firll place, that the very term « halves and halven- 

« 

doleSx’ probably denotes a conveyance of the foil. 

It is a term fignifying the right which exifts by 

; 

the cuftom of the country in the lords of the manor of 
Barclay t and other manors, lying on the Severn^ that the 
river ufque ad hlum aqu% is the common boundary, and 
parcel of thofe manors on either fide of the river. This 
right was eilablilhed upon a trial at bar in the Exchequer, 
reported by Lord Hale (a), at which he fays he attended, 
and was thoroughly acquainted with the cafe, and that it 
was molt fatisfaAorily made out, << and that the lands are 

(a) X Zd. Bale de Jure Martin fan Tma. cap. 6. x Hargrave's Lava 
. Tra^s,S4* 

enjoyed 
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enjoyed by the Lord Barclay and his farmers quietly and 
‘without the lead pretence of queftion to this day.” 
Halves and halvendoles then are words including the foil 
itfelf, i. e. this right of tlic lord over one half of the dream; 
and therefore the foil (hall pafs by the grant of them. 
But farther, this is a demife of all the filhings ; and if a 
man grant all his woods, it pafles the foil («) ; and fo it 
feems to be the better opinion, that by the grant of a 
pifcary, or feparalis pifcaria, the foil (hall pafs (^), though 
Lord Coke differs from that opinion (c). It is true there 
is an exception out of this grant of put and wheel fifhing, 
but neverthelefs it may be a feveral fiftiery ; for that does 
not necelfarily mean an excluflve fifliery, but only one 
over which no other perfon has a co-extenfive right with 
the grantee: and fo it was ruled in Seymour v. Lord 
Courtenay f^d)'. on the other hand, the exception (hews 
that the whole intereft of the grantors in the fifhery 
paffed, faving to them this partial ufe in the foil of put 
and wheel fifhing. But admitting this grant of fifhery 
to be in itfelf equivocal as to the palling the foil, the re» 
fervation of rent makes clear what might otherwife have 
remained doubtful on that head ; bccaufe a rent necefia* 
rily imports that there is fomething manurable out of 
which it is to iffue, and to which the party may have re- 
courfe to diftrain {e ) ; which cannot be by the grant of a 
mere incorporeal right. Another circumftance, which, 
according to Lord Hale, affords an evidence that the foil 
of the river was parcel of the manor, and confequently 
paffed to the leflees, is the demife of one fourth of all 
royal fifhes. Lord Hale fays, He that hath wreck of 
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the rea» or royal fiOi by prefcription infra manerium^ it is 
a great prefuitiption that the (hore is part of the manor^ 
as otherwife he could not have them (a).” And for the 
fame reafon) if he grant the fifli to another, the prefump^ 
tion Is that he grants the (hore alfo. And this is farther 
evidenced by the manner in which the right has uniform- 
ly been exercifed, which i« (lated to be by landing the 
nets upon different parts of the beach, and occafionaHy 
aiHxing the end of the net to a pole (luck into the bed of 
the river. At all events, if it be only doubtful on the 
face of this grant whether the foil pafl’ed, the rule is that 
it (hall be condrued inoft beneficially for the grantees ; 
and though the foil did not pafs, dill it feems that if a 
man grant a fifhery, or if he grant veduram or herbagium 
terrae, the grantee (hall have a particular right in the 
land (^) ; and that is enough to fudain this rate. 


W". E, Taunton and Campbell^ contr^, admitted that the 
foil paired to the grantees under the deed of 1625, but de- 
nied that it did fo by that of 1633, which was not co- 
extenfive with the former deed. The pofition cited from 
Plowd* is only dated arguendo, and with an ut videtur, and 
it is not warranted by the year-book, 40 3. f.44. which 

is referred to in fupport of it. No judgment is there dated, 
nor any grant fet out ; and the pofition is admitted to he 
contrary to the authority of Lord Coke. Perhaps to in- 
quire what paffes by a grant of fifhery or feveral fifhery, is 
diii vexata quxdio« la the cafe of the fifhing of Bonne (r) 
it is dated, that the city of London had a grant from the 
crown of the rWer Tbameff but becaufe it was conceived 

fa> Hale 4e Jure Marti, pars ima. cap. 6. X Hmjrav^s Lew 
^TraSt^ VJ. ■ - . 
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that the foil and ground of theriyer did not paf8*b]f fuch 
grant, they purchafed a new grant including the foil and 
ground of the river.” But whatever may be the general 
import of a grant of fifhery is foreign to this cafe ; becaufe 
by the exception, out of this grant, of put and wheel filh* 
ing, the whole foil was exprefsly excepted, and referved 
to the grantors, and not a partial ufe only, as contended for 
on the other fide. Lord Haley in his treatife de Jure 
Marts (a), divides fiftiing into two kinds, viz. with the 
net, which he fays may be either a liberty without the 
foil, or in concomitance with the foil *, or otherwife it is 
a local fiftiing that arifeth from the prt'priety of the foil : 
fuch are gurgites, weares, fiftiing places, borachi«, 
Itachise, &c. which are the very foil itfelf. As to the 
rule that a rent cannot be referved out of an incorporeal 
inheritance, it muft be taken with fome qualification. In 
Co. Lit, 47. it is faid that if it be referved on a leafe by 
deed for years, it may be good by way of contra <51 to 
have an action of debt, but diftrain the leftbr cannot, 
neither (hall it pafs with the grant of the reverfion. But 
this feems contrary to The Dean and Chapter ofWindfor 
V. Cover {b)y v/here upon a leafe of tithes for 2 1 years, re- 
ferving an annual payment, the Court inclined that it 
was a rent, which would go with the reverfion. And 
Saunders cited Dubytofte v. Courteene (c ), and Valentine v. 
Denton {d) to the fame effedlj and fo are the cafes of 
Daljion v. Reeve {e)y and Tripping v. Grocer {f). This 
point, however, received a more folemn decifion in Balby 
V. Wells {g)y in which covenant was held to lie by a rec- 
tor upon a leafe for years of tithes againft the alfignee of 
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his leiTee. From thefe cafes it feems clear that a rent 
may be referved out of an incorporeal hereditament, and 
that it will go along with the reverfion : therefore the 
conclufion, that becaufe a rent is here referved, the foil 
muft of neceffity be taken to pafs, is by no means a cOr- 
refl one. As to the royal hfli, according to Lord 
Hale (o), this perquifite may be had in grofs as well as 
appurtenant to a manor ; and here the prefumption is, 
that it was in grofs, becaufe the lord of the manor always 
claimed and took the (lurgeon, which indicates that he was 
owner of the foil. The expofition of the term “ halves and 
halvendoles” is ingenious, but it probably means nothing 
more than a defignatio loci within the river where the filh- 
ery lay. But it is faid that the enjoyment under this grant 
by uting the banks and bed of the river is evidence of the 
right ; which is not denied : but the qucdion is what 
right ; whether an abfolute dominion in the foil, or only 
that right which is the more natural, and is incident to 
every grant, viz. that of uling whatever is necelTary for 
the enjoyment of the thing granted, according to the 
maxim quando lex aliquid alicui concedit, concedere 
videtuT & id, fine quo res ipfa eflTe non poteft (^). There- 
fore if one grant all his trees growing in his woods the 
grantee may cut them down, and carry them through the 
land, for without this the grantee cannot have them, nor 
make a profit of them. So if one fell all his fiihes in his 
pond, the vendee may well juftify for the coming to the 
banks to fifii, for without this he cannot take them by any ' 
means (r). In like manner the exercife in this cafe is 
referable to the right incident to the principal thing, with- 
out which the party could not have it, and not to the 


(a) X Hargravt's JLavt TrttBs, 44. {h) Cb. XiV. 56. a. 

(c) PUivd. lO. 

thing 
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thing itfelf. It is in the nature of an eafement in the foil 
of another, which like the waggon way in Rex v. JoU 
is not rateable. Upon the whole therefore it is 
fubmitted that there is no reafon for holding that the foil 
pafled by the Icafe of 1633. 

Lord Ellenborough C. J. This cafe has been 
gued with great induftry and learning ; and the Court 
cannot but feel obliged to the gentlemen who have argued 
it, for the pains which has produced fo much learning; 
but after all, I confefs my opinion remains much the fame 
as it was at the conclufion of the argument in fupport of 
the rate. The rate has been confirmed by the feifions ; 
we mu ft therefore fee that they have done wrong, before 
we detenpinc that their adjudication ought to be quaftied. 
I will not aflume that a fifiicry, as tin incorporeal here- 
ditament, is the fubject of a rate. The queftion then is, 
whether there be any land connedled with this fifhery fo 
as to be the fubje£l of rate. What is the thing granted ? 
In 1625 the king grants “ all that our fifliery of the 
halves and halvendoles with the fiftiings called Unlawater^ 
with the appurtenances to the halves due and accuf- 
tomed.” 1 could have wifhed that the feffions had ex- 
plained to us, if any lights were afforded by the evidence, 
the meaning of the term “ halves and halvendoles/' 
which is not very familiar to us. It has been treated in 
argument as if it related to half of the river, and the grant 
being « with the appurtenants to the halves due and ac- 
cuftomed,” is in favour of the conftru£lion of the half 
ad filum aquae ; which according to Lord Hale belongs 
by the conftant cuftom of that country to the lords of the 
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manors on either fide the river; in fupport of which 
cufiom he cites the lord Barclafs cafe. The cufe is an 
extremely curious one, not only as comprehending a 
cufiom affe^ing a whole di{lri£l of manors, but as it 
(hews in what view evidence in fupport of fuch a cuftom, 
as it was admitted in the Duchefs of Somtrftt*s cafe 
and other cafes, ought to be received. I have always 

•V.. 

thought that this cafe of Lord Hale threw light upon the 
nature of this evidence, and fhewed that it is to be con- 
fidered rather as evidence of a cuftom pervading one com- 
mon di(lri£l; of manors, than as the cuftom of one manor 
to fliew the cuftom of another. Perhaps therefore if 
this cuftom be adverted to, it may explain a little the 
meaning of the term halves and halvendolcs ; but what- 
ever its meaning may be, I think from the grant of “ the 
iilhings with the appurtenants to the halves due and ac- 
cuftomed,” it appears diftindly that thefe halves and 
halvendolcs are of the nature of land, or fome local limit 
within which the fiftiery connected with the foil is to be 
exercifed. I cannot confider it otherwife than as a grant 
of fomething territorial. There are alfo thefe farther 
words, << all royal fifties there to be taken.” The like 
expreflions occur in the fecond grant ; from all wliich an 
argument has been drawn from Lord treatife, 

who fpeaks of it as a great prefumption that the fhore 
is parcel of fuch manors as by prefeription have royal 
fifli, otherwife they could not have them; and it is 
argued that here the grant of the one thing leads to a 
neceftary implication of the grant of the other, by which 
alone the thing can be conveniently exercifed. Such is 
the argument, and it is certainly one of powerful in- 

(«) s Sir, 659. 3d point. See alfo Denn end Chtpitr of Mlyx. Warren^ 

^ X89. SUnltj V. White^ 14 341. 

7 ference. 
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ference. I rely lefs on the rent referved, which, how- 1B13. 
ever feems more applicable to a corporeal than an incor- 

^ The KiNft 

poreal hereditament, becaufc there has been fome con.* 

troverfy on that point. It is contended on the other 
hand, that as the put fifhing and wheel filhing are ex- 
cepted out of the grant, and as thefe can only be en- 
joyed by means of polls and ftakes affixed to the foil, 
therefore no right of foil palTcd to the grantee, the foil 
being for this purpofe excepted out of the grant. I 
Ihould, however, derive from this exception an argument 
of a different kind, viz. that all that i.' not taken away 
by it paffes by the grant. The terms on which the put 
and wheel fiffiing is excepted to the grantors arc not 
particularly Hated ; it no doubt appears to give them a 
right of uling the foil for that purpofe ; but it does not 
appear t© repel the general right to the foil arifing from 
the grant of the halves and halvendoles, &c. I do not 
5 ound my opinion on this being a foie right of lifliery, 
or coming within any particular defeription of lifliery 
tinder which the foil mull pafs j but I think that under 
the circumllances v/e ought not to qualh the order of 
feffions, unlefs we are fatislied that the feffions could 
not, upon any reafonable gtound, conclude that by this 
grant of halves and halvendoles, See. fome territorial right 
was conveyed. 

Le Blanc J. This is an application to qualh an 
order of feflions *, and we mull determine before w© 
make the rule abfolute, that the court of quarter fef-* 
lions have aiSled wrong upon the fa£ls difclofed to us by 
this cafe. It appears, from what has been faid at the 
bar, that this is the moll pcrfe£l ilatement of the cafe 
which the feffions are able to make, and upon this cafe 

Y y a they 
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— fpe£ts the property rated, merely ftates that the ap- 

The King . t /■ t 

agaiuft^ pellant IS rated “ for the filhery.” It muft be taken, 

^ * ' however, to mean the filhery mentioned in the cafe ; 

and then we are to colle£l: from the ftatement what fort 

of fifticry this is, in order to fee whether it is in any. 
manner conne£led with the foil. In determining this 
I ihould be inclined to reft very much on that which is 
dated at the clofe of the cafe, viz. that the appellant 
ufes nets, which the fiftiermen lay upon the beach or 
bed of the river, and that fometimes they affix one end 
of the net to a pole ftuck into the bed of the river. 
But we muft alfo refer to the grants. It is^lear, I 
think, that by the original grant there is a conveyance 
of the right of foil, or a territorial right. The grant is 
of all that our fiffiery of the halves and halvendoles, 
with the fifliings, with the appurtenants to the halves 
due and accuftomed within the river Severn, with all 
royal fifties.” Such is the original grant. The deriva- 
tive grant of 1633 is for a term of years of one fourth 
part of all thofe fiftiings of the halves and halvendoles, 
and of the* fiftiings, with the appurtenants to tlie halves 
due and accuftomed within the river- Severn j not giving 
fo extenfive a right as the original grantees had, but 
giving the fifliery in the terms which I have ftated. 
The feffions have not ftated what is meant by the halves 
and halvendoles ; whether a particular fpot in the river, 
or a defeription of land, or a certain portion of the 
fiftiery. We are left to collefl: that from the cafe as 
ftated. I profefs myfelf at a lofs to underftand the 
meaning of thefe. terms except as far as it may be col- 
le^ed from the fubfequent ftatement of what the appeb 
lant has enjoyed. It U ftated that he has been regularly 

$ in 
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in the enjoyment of the filhery between the two termini 1813. 
mentioned in the demife, varying the iituation as the Kin<o 

current of the river chanced, and that he has occa- ajaiuj^ 

® . Ellis. 

fioiially ufed the bed of the river 5 but it does not ap- 
pear that any right is granted to him by the conveyance 
of 1633, except under the words halves and halven- 
dolcs.” There is, however, a grant of royal fifli, which 
it has been conteniied, is a great prefumption that the 
foil pafled, bccaufe it is a fort of right appurtenant to 
the foil. That right the appellant enjoys with the ex- 
ception of put and wheel f (hing, and the royal fifli an- 
nexed thereto. How far the exception leads to any 
inference as to the extent of the right referved to the 
grantors, it is unneceflary to confider. They had the 
whole of the fiftiings, as well that with nets as the 
w'heel and put fifliing, at the time of the grant, and 
might have granted the whole independently of the 
foil, or might have portioned out the right of fifliing 
with the foil, referving another portion with the foil to 
that extent. Under an ignorance of the meaning of 
the terms, “ halves and halvendoles,” when we fee that 
the appellant has been in the conftant exercif^ of landing 
nets on the fliore and fixing them to poles in the bed of 
the river, it is impoflible to fay that the feflions have done 
wrong in making this rate on the appellant, as having a 
right to the foil. 

Batley J. I am of the fame opinion. In order to 
be rateable the party muft be the occupier of land ; a 
mere incorporeal fifliery does not fall within the flat. 

43 as the fubjea of rate. The queRion then is 

whether we may confider the appellant as the occupier 
of land. The feflions have confirmed the rate, and 

Y y 3 they 
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they were the proper perfons to draw a conclufion from 
the evidence, if any could be drawn ; arid if enough is 
ftated to fupport their conclufion, that is fufficient. 
It is ftated by Lord Hale that a filhery may be cither 
unconne£ied with the foil, or may be connefted with it. 
I ftiould doubt very much if the grant of a fifticry 
would convey the foil and every thing underneath it, fuch 
as all tlic minerals, though I can conceive that it may 
pafs fo much of the foil as is conne£bed with the fifliery. 
It is admitted that by the grant of 1625 the foil paffed 
to the grantees. In P633 one-fourth part of the halves 
and halvendoles was granted to Itujb from whom the 
appellant derives title, and fubfequently the whole vefted 
in the appellant. In order to form a judgment whether 
this was a grant of a mere incorporeal hereditament or 
not, we muft look at the terms of the grant, and in 
what manner the grantee has from time to time exer- 
cifed the thing granted. Now it appears that he has 
exercifed, not merely the right of filhing, but of land- 
ing his nets on the beach or any part of the bed of the 
river wherever he thought fit ; and he alfo has been 
ufed to drlVe ftakes into the ground for the purpofe of 
affixing his net to them. There is, however, no pri- 
vilege granted by the deed to ufe the beach or bed 
of the river for any fuch purpofe, there is none at leaft 
granted in exprefs terms. But it is faid that it would 
pafs as incident to the grant ; and if it were neceflary to 
the exercife, it might and would pafs as incident 5 but 
to fay that it would pafs is begging the queftion, be- 
caufe it is alTuming that it is neceffary ; but of that the 
feffions were the proper judges. There are many in- 
ftances of thefe rights of fifhery being exercifed without 
landing the nets on the beach or bed of the river, or 
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driving poles into the ground, fuch as the fifheries in *813. 

the Thames^ the Southampton and other rivers, which are ' 

The Kino 

carried on by means of boats alone for that purpofe. againfi 
Therefore it is not a neceflary incident to fuch a right 
as this, that the party fliould have the privilege of land- 
ing nets on the beach or of driving (lakes. If then this 
be not an incidental privilege, nor one which is granted 
in ejcprefs terms, to what elfe can the exercife be re- 
ferred, except to its being a grant of a fifliery of fuch 
a nature as conveyed at lead the furface of the foil ? 

I do not lay much ftrefs on the exception of the put 
and wheel filhing in favour of the grantors, which 
would equally interfere with the right of the grantee, 
whether his right was an incorporeal one or not. It 
was therefore only meant by fuch exception to referve 
to the grantors the right of putting down puts and 
wheels without being liable to an aflion for fo doing, 
and to reftrain the grantee from doipg it. If the ufc 
of puts and wheels was a common mode of exerciling 
fuch a fi(hery, it would have palTed to the grantee unlefs 
it had been excepted ; it might therefore be excepted on 
that account. On the other ground however it feems 
to me, that the feflions were warranted in drawing the 
conclulion they have done. It was thrown out in the 
courfe of the argument that a waggon-way was held not 
rateable. But when that queftion comes to be examined 
it will be found that Rea y , Joiliffe does not authorize 
a pofition fo general. There tlie perfon who was 
rated was not the occupier of*the way-leaves, but 
only ufed them by the confent of another, who was 
the occupier ^ therefore that cafe does not conclude the 
queftion. 


Yy 4 
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DiMPiER J. The fa£ts are not fo fully dated 
might be wiftied, but it is faid that the feflions are not 
able to give us any fuller information^ and therefore we 
mud decide upon the fadls as they dand. 1 do not 
think that the fedlons have done wrong. It is very pror 
perly admitted that the foil pafled under the fird grant, 
the words of that grant are large enough to carry it, 
and the exercife of the right fliews it. It does not ap- 
pear that any fevcrancc of the foil and fifliery took place 
in the interval between the fird and fccond grant ; the 
words of the fccond grant are to be taken as drong 
againd the grantors as their fenfe will admit, and they are 
fuflicient to pafs the foil, unlefs fuch a condruidion be 
negatived by the exercife of the right, which fo far from 
negativing confirms it. There arc other circumdances 
tending to the fame conclufion ; a rent is referved ; a 
rent indeed may be referved out of, or more corrcflly 
fpeaking, in refpe<d of an incorporeal hereditament ; 
but the quedion here is whether this is not a refervation 
which does not merely lie in grant or covenant, but 
alfo in debt. Another circumdance thews that the foil 
did pafs. It is not dated, nor does it appear whether 
put and wheel fidiing was a fubfiding mode of fidiing 
at the time of the fccond grant, or whether it originated 
with the refervation ; but the refervation of a partial 
intered in the foil diews that the parties contemplated 
that the whole would ptherwife have pafied. Then the 
exercife of the right has been by drawing the nets on the 
foil, as to which it is argued that it may be referred either 
to a right of foil or eafement upon it. Certainly it may 
be fo, and if the fedions had found it to be an eafement, 
that might have made a difference ; but they have not fo 
found, and it Iccrns to me in the abfence of other evi- 

dcncoj 
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dence, rather to be referable to the right of foil. It feems 
then that the words of the grant are fufficient to pafs the 
foil, the exception (hews tliat the wheel and put fifliery 
would have paffed it, if it had not been excepted, and 
the cxcrcilo concurs to ftiew that the foil did pafs. 

Order of fefllons confirmed. 


The King again ft The Inhabitants of the Town- 

fiiip of Thwaites. 

I^PON an appeal againfl an order of two jufiices, for 
the removal of John Huddkjlony his wife and chil- 
dren, from Harrington to ThivaiieSy both in the county 
of Cumhcrlandy the court of quarter felfions confirmed 
the order, fubjecSl to the opinion of this Court on the fol- 
lowing cafe : 

The pauper, Huddl^ony was born in Thfivaitcsy but 
was afterwards regularly bound apprentice to one R, 
Cafsy in the townftiip of Brigham, and duly ferved and 
refided his whole time (feven years) in the faid tovvnftiip. 
T» Cafs the father of R, Cafs, refided at Brigham under a 
certificate from the churchwarden and overfeers of the 
townflrip of Sunderland, which Iiad been delivered to 
the parifli oflicers of Brigham, acknowledging *< the 
faid T* Cafs and Jane his wife to be legally fettled 
“ within their townfiiip, and that as fuch they did there- . 

by promife and engage for themfelves and fucceflbrs, 
<< churchwarden and overfeers, to receive them the faid 
« T» Cafs and Jane his wife, their child or children horn or 
to be born in their faid townflrip as perfons legally 
fettled whenever they or any of them flrould become 

“ chargeable, 
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« chargeable, or upon any other occafion whatfoever.” 
R. Ca/Sf the pauper’s mafter, was born at the time of 
the certificate fo granted and delivered ; and during the 
time of the pauper’s ferving him was a married man re- 
fiding with his family in the townfliip of Bnghamy apart 
from his father ; but it did not appear that he had gained 
any fettlement there. 

The queftion for the opinion of the Court is whether 
the pauper gained a fettlement in Brigham by fuch fer- 
vice and refidence with Cafs^ 


Fell and G. Lamby in fupport of the order of feflions, 
contended that he did not, inafmuch as Cafs the Ton, 
by reafon of his being under the prote£lion of the cer- 
tificate, was not in a condition to enable a perfon to gain 
a fettlement by ferving him as an apprentice. A child 
may be virtually included in a certificate granted to the 
father, though not named j according to Rex v. Sher^‘ 
borne (a), and Rex v. Bray (b) : and according to Rex v. 
Hampton (r ), Rex, v. Alfreton {d)y and Rex v. Sowerby (tf), 
the wife or child, though not named, remain part of the 
perfon’s family to whom the certificate is granted after 
his death. Then what difference is there in point of 
law whether the feparation be caufed by the a£l of the 
party or by the aft of God ? It is true that in Rex v. 
Heath (y*), and Rex v. Mortiahe[g\ it was ruled that a 
childj where he is not named, may by his own aft feparate 
himfelf from his father’s family, and become thereby 
difeharged from the certificate ; but Rex v. Sowerby has 
decided that the carrying on bufinefs for himfelf is not 

m 

{a' Burr. S.C. x 8 ». (J) Ihii. 259. (c) 5 r.R. 2$6. 

{d) 7 471 . (0 a £aj}. 276. (/) s T.R- 583. 

(g) 6 Eafi, 397. 

fuch 
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fuch an as will work a difclivirge. And on the other 
hand Rex v. Tejlerton {a)t and Rex v. Bath Eajlon {hi) fhew 
that if the children be named in the certificate, they 
are ftill protedlcd by it, though they feparate and be- 
come diftin£t from the father^s family. Now whether 
they be inferted nominatim, or deferibed in the certifi- 
cate in fuch adequate terms as clearly defignate them to 
be objedfs of the certificate, muft be the fame thing in 
efFecSt \ and here R Cafsy the fon, who it appears was 
born when the certificate was granted, is as clearly de- 
fignated by the words “ child born” as if he had been 
named. 

Palcy and P. Courtney^ contra, were Hopped by the 
Court. 

Lord Ellenborough C. J. This appears very 
clearly to have been a fcrvice under an indenture of 
apprenticelhip to a perfon who at the time was not 
protected by the certificate, and confequcntly fuch a 
fervice as coupled with the refidence will entitle the 
pauper to a fettlement in Brigham, The certificate en- 
gages to receive the father and mother, their child 
or children born or to be born.” The parifh ofiicers 
perhaps did not know the name of the fon, or pro- 
bably they were ignorant of the faft that they had 
any fon at the time; but it is clear that they 
meant only to comprehend the whole of the family, 
yrith which the parents fhould migrate. The parents do 
migrate with their fon into another townftiip, and there 
the fon afterwards feparates from them, and becomes 

(fl) 5 r , R . *58. (>) 8 
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him fell the head of a diflimSb family, and fo from 
that time was emancipated. This is a main feature 
that diftinguifhes this cafe from Rex v. Sonverhy^ where 
the party continued to refide with his mother, and 
brings it within the cafe of Rex v. Mortlahe; which is 
alfo an authority to fhew that the pauper by ferving 
the fon, under thefe circumftances, in the certified 
townfliip will thereby gain a fcttlement in that town- 
ftiip. 

Le Blanc J. It fecras to be admitted, that this cafe 
falls precifely within the determination of Rex v. Mart- 
lahe^ unlefs it can be dillinguiflied upon the terms of 
the certificate. The circumftance of dilliuftion relied 
on is this, that the certificate is in its terms an 
acknowledgment of “ the child or children born or to 
be born j” and this, it has been argued, is the fiimc 
thing as if the child had been exprefsly named by its 
chriflian name in the certificate. If this v^ere fo, 
there would be an end of the queftion ; for it has been 
determined, and that determination has never been 
lhaken, that a child named in the certificate {lands 
precifely in the fituation of the father, that is, as one 
of the principals mentioned in the certificate ; and 
therefore if the fon had been named in this cafe, it 
would follow that a fervice with him as apprentice 
would not have conferred a fettlcment in the certified pa- 
rifh. No cafe, however, has been cited, and the in- 
duftry of the learned counfel who have argued this 
queftion would probably have difeovered one, if any 
fuch exifted, to (hew that any thing lefs than an 
exprefs mention of the perfon by name will have the 
fame eife^ as naming him ; or that deferibing him by 

the 
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the words “ child born or to be born” has ever been 
held to be equivalent. Whore the child is named, 
there is fome reafon for faying that he ftill remains 
under the prote^lion of the certificate, notwithftanding 
his complete feparation from his family ; but the Court 
will not be difpofed at this time of day to extend that 
doctrine to cafes where he only comes under the general 
denomination of child born or to be born.” If this 
be fo, it feems to me that the cafe cannot be diftin- 
guifhed from Rex v. Mortlahe. We muft then advert 
to that decifion. It was there decided that where the 
foil of a certificated perfon (he not being named in the 
certificate, but only falling within it as one of his fa- 
ther’s family) quitted the family, and married, and occupied 
a feparate houfe in the certified parilh, he was no longer 
under the protection of the certificate ; but was then in 
fuch a fituation as gave his apprentice a capacity to 
gain a fettlement by ferving him in that parifii. This was 
fo decided by reading the conjundlion “.or” in the 
words of the fiat. Atmcy “ who did come into or fliall 
refide in any parilh,” as copulative. The Court thought 
that although the fon as one of the father’s family was 
once covered by the certificate, yet w^heii he became 
the head of a dillin£t family, he no longer continued a 
perfon, within the meaning of the ftatute of Anne^ 
with whom an apprentice could not gain a fettlement. 
In Rex V. Sowerhyt the fon was refiding with his mother 
after his father’s death, although he carried on bufinefs 
for himfelf : and the continuance under the maternal was 
confidered the fame as the paternal roof. The other 
cafes relied on were cafes where the child w'as named in 
the certificate. The current of all the authorities feems 
to decide this, that if a perfon, who is not named in the 

certi- 


1813, 


The Kino 
agai»Ji * 
Tlic Inhabi- 
tant ot 
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The King 
a^ahi/i 
The Inhabi- 
tancs of 
Th WAITES. 


eettificate, but> only comes within the fcope of it as being 
the child of a perfon named, abandon the roof of his pa> 
rents and become himfelf the parent {lock of another 
family, fuch perfon is not only capable of gaining a fct- 
tlement himfelf, but alfo of being the means of others 
gaining a fettlement by fervice with him ; although his 
father remains prote^led by the certificate. I am there- 
fore of opinion that the decifion of the feffions was 
wrong. 

Bayley J. I am of the fame opinion. The provl- 
fions of the certificate a£l feem to place this cafe in a 
clear point of view. The ftatutc ena£ls (a) “ that if 
any perfon or perfons that (hall come into any parifli or 
other place there to inhabit and refide, (hall deliver to 
the churchwardens or ovcrfeers a certificate under the 
hands and feals of the churchwardens and overfeers of 
any other parKh, townfliip, or place, thereby acknow- 
ledging the perfon or perfons mentioned in the faid certificate 
to be an inhabitant or inhabitants legally fettled in that 
parilh, townlhip, or place, every fuch certificate (hall 
oblige the faid parilh or place to receive and provide for 
the perfon mentioned in the faid certificate, together with 
his or her family, whenever they lhall happen to become 
chargeable to the pari(h, townlhip, or place to which 
fuch certificate was given.” Therefore if a certificate be 
granted to a perfon by name, the paridi is bound to 
provide for him and his family: but if feveral members 
of a family be named in it, the pari(h muft provide for 
each as diilin£l and feparate members unconnedled with 
each other. Who then are the perfons named in this 

(a) 8 & 9 W > 3 c. 30. / i . 


certifi- 
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certificate whom the townfliip acknoM^Iedge as their 
inhabitants legally fettled ? The father and mother only j 
for « their child or children born or to be born” com- 
prehends nothing more than their family ; the children 
arc to be received back as part of the family of the fa- 
ther, and not becaufe they are acknowledged as fettled 
inhabitants of the certifying townfliip. In the cafes re- 
lied upon the certificate not only named the parents but 
the children alfo. But where children come within the 
certificate, merely under the defeription of the family of 
the perfon named, Rex v. Darlington^ Rex v. Heathy and 
Rex V. Mortlakc have decided, that they continue under 
the protection of the certificate fo long only as they con- 
ftiture a part of the family. That is the plain and broad 
line of diftindlion. 


1813. 


The Kino 
e^ainft 
The Inhabi. 

tants of 
Tu'vaitk 


Per Curiamy Order of Seflions quafiicd. 


Pearse againft Cameron. 


*Thurfdayf 
July iL 


^INDAL moved for a rule nifi for leave to amend 

the original writ, declaration, nifi prius record, and the damages in 
rule of reference in this caufe, by inferting therein the Jubjeft to^a^re-* 
fum of 10,000/. inftead of 2 coo/., which was the fum 
laid in the declaration. The a^iion was brought on a Terence, the 

® Court will not 

balance of accounts, and at the trial a verdi£f was taken g’^e leave to 

. Ill . r t increafe the 

for the plaintiff for the damages in the declaration, mb- fum in the d«- 
jc£l to a reference of all matters in difference. The rule-of»efe- 
affidavit dated that a much larger fum than that for 

a larger fum 

will probably be proved before the arbitrator. 
It feems that under a reference of all matters in dt^erence tlie arbitrator will not of 
neceflity be confined to the amount of the damages foi which the verdi^ is taken. 

which 
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1813. wEich the verdifi was taken, would probably be proved 

■■■ before tlie arbitrator; and afligned as a rcafon for fo 

AR 8 K 

. ttgainjt fmall a fum being originally inferted, that the clerk of. 
Cameron. plaintiff, who made the affidavit of debt, not having 

the vouchers before him, could only fwear with cer- 
tainty to 2000L 


Lord Ellenborough C. J. faid that the Court could 
not increafe the fum as prayed ; that although the ar- 
bitrator could not go beyond the fum of 2500/. in his 
award in this adion, yet as all matters in difference 
were referred to him, he might perhaps make his award 
for a larger fum as to thofe additional matters referred 
to him ; for which, though the party would not have a 
remedy under the verdict, he might have a remedy 
under the award. As far as refpeiSied the caufe flic 
fmallnefs of the fum might have been an inducement to 
the other party to fubmit to the reference. » 

Per Curiam, Rule refufed. 


ThurfJay, Chenoweth azainU Hay. 

July lit. . * 

Where a trader T N an action againft' the defendant, late fheriff of 
neighbour and vonfliire, for a falfe return to a writ of fieri facias 
hc^expe£ied*to hfued againft the goods cf one Haley, tried before 
whSe '!e*^re C-hamhre J. at the laft afllzes for that county, the de- 

mained there fence relied upon was, that Haley had become bankrupt, 

was informed * ' ^ * 

that a flicriff’s 
officer was go- 
ing towards his houie. upon which he concealed liimfelf in the back room and depred 
his neighbour to watch, and when told that the officer had gone paP his houfe and had 
left the Preet, immediately returned home: Held that this was an a<P of bankruptcy 
within the word.s of 13 Eliz.c. 7. and i J. i. c. 15. “ othcrwifc abfenting himfelf to the 
intent to delay creditors,” although it appeared not only that no creditor was delayed, but 
that none could pollibly be delayed. 


and 
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and that the plalntifF had made his election under the 
49 G. 3 c. 1 2 1./. 14. by proving his debt, under the com-, 
niiflion. The queftlon turned upon the a£t of bankruptcy, 
ns to which a witnefs, who was a neighbour of Haley^ 
provctl that on the 23d oiApril Hale^f came to Ins fliop, and 
faid that he expedled every moment to he arrcfted, but did 
not mention any means of avoiding it. When he was 
about to leave the witnefs^s Ihop, a Uieriil'’s olFicer having 
juft gone ‘down the ftrect, the witnefs told Haley that he 
was going towards his koufe ; on which ha became agi- 
tated, and defired the witnefs to watch him ; and that he 
might not be feen by the officer, went into the witnefs’s 
back ftiop ; and told him that he went thither for that 
purpofe, and was afraid that the officer had a writ agalnft: 
him. He wiflied the witnefs to fee if the officer went to 
his premifes. The officer did not go thither, but after 
going to another houfe, left the ftrect ; and when he was 
gone the witnefs told Haley j who ft ill continued in the 
back fliop ; upon which he ' faid, “ Thank God, I will 
now go in and the witnefs then faw him go home. 
The lejirned Judge was of opinion tliat Haleys inafmuch 
as he was about to leave the witnefs’s {hop vidien he re- 
ceived the Intelligence about the flieriff’s officer, and 
thereupon retired and concealed himfei? in the back 
ftiop, and continued there until he knew that the officer 
had paffed his houfe, and was gone away in another 
diredlion, and this for the exprefs and declared purpofe 
of avoiding an arreft, had abfented himfelf to the intent 
to delay his creditors within the meaning of 13 Eiiz: 
c, 7. /. T. and I Jac. I. c. 15. /. 2., although he had 
not departed from his dwelling-hoiife to that intent ; 
w'hich was a diftindl; of bankruptcy created by a 
VoL. I. Ti z different 
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Hat. 
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1813- 


Cbxnowsth 


Matnjt 

Hay. 


JifFerenf bnncH of the claufe. Whereupon a verdi^ 
was found for the defendant. 

In Eoftir term a rule nifi was obtained for a new 
trial, on the ground that^ a delay in returning to his 
houfe, caufed by the mere apprehenfion of arreft, had 
never been decided to amount to an a6t of bankruptcy *, 
and the cafe was likened to Garret v. Mottle (a). And 
now the rule coming op 


Lens Serjt. and Cajberd were called upon to fupport 
it, who admitted that it had been refolved that the de» 
■parture of a trader from his dwell ing-houfe, with intent 
to delay his creditors, was an a£f of bankruptcy, with- 
out proof of any adfual delay {b ) ; but contended that 
this cafe did not fall within that rule, becaufe here the 
cafe ftood, not only without proof of any at^ual delay, 
but there was pofitive evidence excluding the polTibility 
of any delay ; for it appeared that the officer never went 
to the houfe of Haley, and that Haley returned home 
immediately after the officer had left the ftreet. There 
is no cafe where all po0ibility of delay having been 
politively negatived as in this cafe, the party's merely 
poftponipg his return home for a fhort time, under the 
fear that he will be arrefted, without proof that fuch 
fear was well founded, or that any writ was out againft 
him, has been held to be within the meaning of the 
ftatute. 


Lord Ellbmporougb C. J. The inftances .enume- 
rated in the two a6ks . are the fevsral criteria of infol- 


(a) 5 r.Jt. 575. 

9 Maft, 487., JlsAer^ v* Liddell, 


5 


vency, 
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vency, by which, when coupled with an intent to hinder 
his creditors, the party is to be adjudged bankrupt* 
Robertfon v. Liddell decided that the intent and not the 
a£lual delay was what the ftatute meant ; and the mo- 
ment the Court have determined that, it becomes im- 
material whether there Was a polhbility or not of 
delay. 


1813. 

Cbenowetu 

againjt 

tiAt. 


Le Blanc J. The difficulty is how to draw any other 
line than the intent. 


Bayley J. The a£l: of bankruptcy depends on the 
intent to delay, and not On the intent being produ^ire 
of the effed of delay. 

Per Curiam^ Rule difeharged. 

Pell Serjt* and Gifford were to have (hewn caufe. 



^JpRESPASS for breaking and entering thft plaintiff’s 
clofe, parcel of a common in the pariffi of Inward 
Lnghy in the county of l)evon. ^lea, the general 
iffue ; and the defendants alfo juftified in right of A. 
Sparke, under a preferiptive right of common throughout 


Tresis quars 
clauium frecit. 
Plea of pre- 
fcriptiYc right 
of common 
over the iocua 
in quo at all 
times for his 
cattle, leTaot 


the locus in quo at all times, as appurtenant to a mef- *"<1 couchant : 

^ replication pre- 

feribing in rigivc 

of his mefltiage to nfe the Joctis in quo for tillsq^ with com, and until the taking in of 
the enrn to hold and enjoy the fame in every year, and travetled the defendant’s pre- 
feriptiun ; on which illue joined : Held that many peribns beiides defendant having a 
right of common over the locus in quo, evidence of reputation as to the right claimed by 
plaintilT was admiffible, a foundation being firft laid by evidence of the enjoyment of 
fuch right ; and that plaintiff 's right might legally exUl a$ a qualiffcation of defendant's 
right, and was not repugnant to it. 

Z z 2 Aiage 
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1813. 


Weeks 

againft 

Spakke. 


fuage and land belonging to the faid A, Sparke^ for his 
cattle, levant and couchant ; and that the locus in quo 
was wrongfully inclofed, fo that they could not enjoy 
the faid right of common, &c. Replication that the 
plaintiff was feifed in fee of a meffuage called Lower 
Gojhutpiy in the parifli of North Lewy and that there 
was and immcmorially hath been another meffuage alfo 
called Lower G^itij/h, and preferibed in riglit of his 
mclluage to ufc the locus in quo for tillage with corn, 
and until the taking in of the corn thereby produced, 
to hold and enjoy the fame in every year in which the 
fame might be tilled according to the rules of good 
hufbandry, and. in which the fame was. not fo tilled by 
the occupier of the other mefluage called Lower G'JJjuiJhy 
and traverfed the defendant’s prefeription ; upon which 
Iravcrfe iffue was joined. At the trial before Cham-‘ 
hre J., at the lafl allizes for the county of Devotty the 
plaintiff proved two inflances of the cxcrcifc of the right 
of tillage upon the common, which confifled of about 
300 acre* ; one as far back as 60 years ago, by the then 
occupier of his meffuage, and another by his father, 
whom he fucceeded about 1 1- years ago, for three fuc- 
cellive years ; and that the common, from the ridges and 
furrows now to be feen, had the appearance of having 
been at fome time all tilled. The plaintiff alfo by 
feveral witneffes gave evidence of reputation as to the 
exiftence of fuch- right, viz. that the occupiers of the 
two meffuages called Lower G^utjh had the right of 
tilldge. This evidence was objefted to and the cafe of 
Morewoody* Wood.{a) was cited, but the learned Judge 
admitted it, being of opinion that as both the plaintiff’s 


and 


317* 
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and the defendants* claims were preferiptive, and in- 
ftances of the actual exercife of the right claimed by the 
plaintiff had been proved, evidence of reputation to 
confirm the other evidence was admifiiblc. The fame 
witnefles who proved the plaiiuiiF’s cafe, proved alfo 
on crofs-exnmination that the defendants turned on their 

I 

cattle upon the common at all times. The defendants 
called no witneiTbs. The learned Judge flated to the 
jury that the right of common claimed by 'the defendants 
was denied only in refpe6l of its generality j the plain- 
tiff inlifting that it was qualified by the right of tillage 
and inclofure, ftated in the inducement to his traverfe, 
and confequently that the defendants could not have 
fuch right of common as they alledged in their pica. 
That the right claimed in refpe£l: of the two farms ap- 
peared to be iiiconfiflent with the enjoyment of any 
pafturage by the other commoners. It was not limited 
to the ufo of any particular part or proportion of the 
common, or qualified by any terms or conditions what- 
ever, but might be exercifed every year, and to the 
extent of inclofing, tilling, and taking crops from the 
whole common. The evidence and the pleadings were 
equally unqualified. Independently of this objection, 
either as an objedion in law, or to the probability of the 
fa£l: ; the learned Judge thought the evidence of enjoy- 
ment very uiifatisfa£lory, particularly from thefe, cir- 
cumflanccs, that the two farms were fmall ones, and 
the privilege contended, for, if it exifted in its fulled 
extent, would have been of niuch more value than th^ 
eftates themfelves, and yet with fuch inducements to 
exercife it, it did not appear that they had done fo on 
more than two occafions, befides that which gave rife 
to thisV£lion, one of them ii or 12 years ago, and the 

z 3 Othejr 
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other 6o years ago, or more probably taking three 
fucceffive crops pn each occafion, but exercifing the fup- 
pofed right only upon a fmall proportion of the com- 
inon. The jury, however, found a verdi£i for the 
plaintiff. 

In Eajler term Lens Serjt. obtained a rule nifi for a 
new trial, upon the ground, i ft, That this was a verdict 
againft evidence 5 2d, That the prefcriptive right 
claimed' in the replication was in deftruff ion of the de- 
fendant’s right, and repugnant to it ; 3dly, That evidence 
of reputation was admitted. 

Jiioorei Buller^ and Gifford now fliewcd caufe, and 
confined themfelves to the two laft points, it being ad- 
mitted on the other fide that if reputation was held to 
be admiiiible in this cafe, it would make the balance of 
evidence preponderate in favour of the plaintiff. Upon 
the 2d point they contended, that thefe two rights 
might well ftand together, that of the plaintiff being a 
qualiftcation of the general right of the defendant over 
the Yhple common ; and the plaintiff’s right was good 
in point of law, for it might have had a legal com- 
mencement ; as fuppofe it introduced at the fame -time 
vritli the grant of common by the owner of the 
' tenements, then the owner of the foil of the whole 
common ; the grantor might qualify the grant in this 
way. Upon this point they cited Batefon v. Green (a), 
Clarhfon v. Woodhoufe (^), and Spooner v. Day (r) ; and the 
Court intimated, an opinion that this right was pleaded as 
a qualification of the defendant’s right, which was general 
and unqualified, and that the cafe was within the fcope of 

. (^9) ^ T.iZ. 411. (Jk) Jbii, n. (r) Cro Car.4^, 

Batefoj% 


1813. 

Weeks 
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Sfaekc. 
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Batefon v. Green^ where the right claimed by the lord, if 
exercifed to its full extent, would have made the rights of 
the commoners of little or no value. Laftly,they contended 
that the evidence was properly received. The objedliioti 
is that this was hearfay evidence in a matter of private 
right, and that hearfay evidence can only be received 
where a public right is in queftion. But authorities are 
not wanting to (hew that fuch evidence was ad- 
miflTible in this cafe. In Bull. N. P, 295* it is laid 
down that in queitions of prefcription it is allow* 
able to give hearfay evidence in order to prove a ge- 
neral reputation ; and the cafe of Skinner v. Lord Bella-- 
mont is cited, where the defendants were admitted to 
give hearfay evidence, upon an iiTue refpe^ing a right to 
a way over the plaintiff’s clofe. So in BtK v. Erif- 
well {a) Grofe J. confidered it as an exception to the 

m 

general rule, that preferiptive rights may be proved by 
reputation and Buller J. obferved, that hearfay evidence 
had been received to prove whether land were or were 
not parcel of a certain tenement {b). In JMorewood v. 
Wood{c) it was admitted on all hands that reputation 
was evidence in fupport of a cuilom \ and Lord Kenyon 
afligns the reafon, becaufe all mankind being interefted 
in the fubjeff, it is to be prefumed that they will be 
converfant with and difeourfe together upon it ; which, 
he fays, cannot apply to private preferiptions ubut furely 
it applies, though perhaps not in an equal degree to pre* 
feription as well as cuftom. The better reafon (eems to 
be, and that will apply equally to both cuftom and pre- 
feription, that it is evidence of declarations made by per* 
ions who had not any intereft at the time for making 

(tf) 3 T.A 709 . (0 W. 7*9- (0 *4 »• 

2 z 4 thcaij 


1813. 

WxtKS 

SrAXKB. 



CASES IN TRIlSriTY TERM 

1813. them, upoii a fubjcft which from its nature refts in tra- 

■ , * ■ dition. Therefore in Nicholh v. Parker (a) iu was re- 

ngainfi ceived upon a queftion of boundary between two 
Starkz. 

pariihes and manors ; and it is undcrftood to be the 
uniform pra£lice of the Court of Exchequer, to admit it 
upon queftions of modus, without regarding the dif- 
tinftion whether the modus pervades a whole parifti or 
afFe^fs a particular farm only (k). It has alfo been the 
practice of the northern and weftern circuits to admit 
it: at the Bodmin fummer aflizes 1812, cor. Graham B., 
Sir A, Molefworth v. Brune^ the plaintiff, offered evidence 
Of reputation as to the boundaries of a manor, which 
was received 5 arid the plaintiff had a verdi£l, and no 
application was afterwards made for a new trial. So in 
Stanley v. White (f), upon an iffue whether certain trees 
were the freehold of the plaintiff or the defendant, 
hearfay evidence was received at the trial at Chejlcr^ and 
this Court, upon a motion for a new trial, did not dif- 
approve of it ; and yet a right of a more private nature 
than that can hardly be conceived. Here, it may be 
obferved, the queftion relates to a right which con- 
cerns ah aggregate body of perfons, and partakes of 
the nature of a public right ; a fortiori, therefore, the 
evidence was admifhble in fuch a cafe. 

Z.ens Serjt. and Bayly^ contra, contended, upon the 
laft point, that it had been treated as if the admiflion of 
hearfay was a general rule of evidence, and not an ex- 
ception to the general rule j whereas, on the contrary, 
the general rule is that hearfay evidence is not adr 
ihillible, and Its admiSion in any inftance- i$ only by 

(a) 331. », ff'ihiv. PdiSt 

(0 

way 
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way of exception. Now the exception is that on gene- 
ral points, and matters which concern the public fuch 
evidence is admiilible ; and the principle on which tliat 
exception is founded feems to be that in fuch matters 
all mankind is interefted in preferving the evidence. In 
all the inftanccs cited, where the evidence has been re- 
ceived, it will be found that they either involved quef- 
tions of public right, or in lome degree partaking of a 
public right. Under this head may be clalied the boun- 
daries of pariflies or manors, which arc more or lef> 
of public concern, and arc frequently determined by a 
kind of lex loci pervading thofe dillricls. Perambula- 
tions are made from time to time, and the remembrance 
of them is preferved in a large body of perfons by 
tradition from one to‘ the other. Manors alfo have 
public courts in which the rights and cultoms of thofe 
manors are publicly difeufled and recorded. Perhaps 
the cafe of a modus is fui generis; it has been con- 
lidcred in all its relations as a matter alFetfling the eccle- 
fiaftical eftablilhment : but there is no reafon for de- 
parting farther from the general rule upon an authority 
which, if not doubtful, is at lead: anomalous. The law 
in many inftanccs diftinguifhes between cuftom and pre- 
feription, it permits one tenant claiming under the fame 
prefeription that another tenant claims to be a witnef? 
in fupport of that prefeription, but not in fupport of 
the fame cuftom. The true criterion then as to the ad- 
miftibility of evidence of reputation feems to be that which 
was laid down by Lord Kenyon in JMorewood v. Wodd^ 
and was afterwards agreed to by him in Reed v. Jack- 
(on (a ) ; and the fame was adopted at nifi prius in Clothier 
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^:Chapman{u)i* The evidence in v. White was 

not admitted as reputaiion, but -as explanatory of an aCt 
done by the tenat3it in poflelEon of -the premifes claimed 
by the defendant in derogation of that claim. In this 
cafe the claim is confined to a'prefcriptive right be*> 
longing to the individual owner of the Go/huiJIi tene- 
mentS9 which is ftriftly a matter of private prefcrip-. 
tion. It is therefore^ in fuch oafes^ better to adhere 
to the general rule, than by relaxing it to let in a 
fpecies- of evidence^ which is at all times vague and 
tnconclufive. 


Lord Ellenborough C. J. The admiffion .of hear- 
fay evidence upon all occafions, whether in matters of 
public or private right, is fomewhat of an anomaly, and 
forms an exception to the general rules of evidence. 
The queflion here is whether this is a cafe of a public 
or merely private right ; and fuppofing it to be merely a 
private right, whether according to the habit and prac- 
tice of the circuit on which it was tried reputation can 
be received, I confefs myfelf at a lofs fully to under- 
ftand upon what principle, even in matters of public 
right, reputation was ever deemed admiflible evidence. 
It is faid, indeed, that upon queilions of public right 
all are interefted, and muft be prefumed converfant 
with them ; and that is the diftlnflion taken between 
public and private rights : but I mull confefs I have not 
been able to fee the force of the principle on which 
that diflin£tion is founded fo clearly as others have 
done, though I muft admit its exiftence 3 and it has not 
been controverted in argument to-day, that in the cafe 


of 



\ iM THB Fifty-thiiiii GEORGE HI. 

of public rights reputation it to be received in evidence. 
As to the nature of the right in qiieftion» I think it 
may be faid in fome fenfe to partake of the nature 
of a public right : although one individual only ftands 
upon it in this initance, yet it is underilood that there 
are others (landing in pari jure with the defendant; 
therefore it may be conlidered in this view as a quef- 
tion between the plaintiff and a multitude of pcrfons ; 
though in other views perhaps it is hardly fair fo to 
conHder it, where the record ihews it to be a queftion 
between individuals only, and not between a multitude 
of litigants. As to thofe cafes where the evidence of 
perambulations is admitted, it is certainly in the nature 
of hearfay evidence not of particular aO:s done, as that 
fuch a turf was dug, or fuch a poll put down in a par- 
ticular fpbt ; for that would amount to evidence of 
ownerihip ; but it is evidence of the ambit of any par- 
ticular place or parifh, and of what the perfons accom- 
panying the furvey have been heard to fay and do upon 
fuch occafipns. Reputation is in general weak evi- 
dence ; and when it is admitted, it is the duty of the 
Judge to imprefs on the minds of the jury how little 
conclufive it ought to be, left it ihould have more weight 
with them than it ought to have. It is ftated to be 
the habit and praftice of different circuits to admit this 
fpccies of evidence, upon fuch a queftion as the prefent. 

* That certainly cannot make the law, but it (hews at 
' leaft from the eftablifhed pra6lice of a large branch of 
the profeftion, and of the Judges who have predded at 
various times on thofe circuits, what the ^ prevailing 
opinion has been upon this fubjc£l, amongft fo large 
a clafs of perfons intcrefted in the due ad minift ration of 
the law. It is ftated to have been the practice both 

of 
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of the northern and wcftern circuits. My' learned pre- 
dece^r. Lord Kenyon^ certainly held a different opi- 
nion \ the practice of the Oxford circuit, of which he 
was a member, being different 5 but he feems to have 
entertained that opinion as to rights purely of a private 
nature, and not affecting in any way a public intereft. 
In the prefent cafe I am not prepared to fay that the 
learned Judge did wrong in admitting this evidence ; 
it is probable that I fliould have admitted it myfelf. 
Therefore I am not prepared to fay that there fhould be 
a new trial. 


Le Blanc J. 1 rather think that this evidence was 
properly admitted. The objedlion taken upon the evi- 
dence arifes principally out of the examination of two 
witneffes, the firft of whom fpeaks as to having heard his 
father, who was dead, fay, that the occupiers of the two 
meffuagcs called Lower Gfouijh had the right of tillage 
over the common, and that no one elfe had ; and the other 
witnefs fpeaks to the fame effe6b. There are other parts 
of the evidence, where thj witneffes depofe to what dc- 
ceafed perfons faid at the time when this right of tillage 
was exercifed. The queftion arofe upon a claim of a 
preferiptive right of common; fuch a right as the party 
alleged to have exifted beyond the time of legal memory ; 
and the queftion is how that right is to be proved. Firft, 
it is to be proved by a£ls of enjoyment within the period 
of living memory. And when that foundation is laid, 
then inafmuch as there cannot be any witneffes to fpeak 
to afts of enjoyment beyond the time of living memory, 
evidence is to be admitted from old perfons, (not any 
old perfons, but perfons who have been converfant with 
the neighbourhood where the wafte lies over which the 
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particular right of common is claimed,) of what they 
have heard other perfons, of the fame neighbourhood,, 
who are deceafed, fay refpedfing the right. Thus far it is 
evidence as applicable to this preferiptive right, it being a 
prefeription in which others are concerned as well as the 
perfon claiming it ; bccaufe a right of common is to a 
certain degree a public right. And the only evidence of 
reputation which was received was that from perfons 
conne<Sl:cd witli the diftridf. In the fame manner in 
qucRions of pedigree, altliough they are not of a public 
nature, the evidence of what perfons connc£l:cd with the 
family have been heard to fay, is received, as to the (late of 
that family. I?i like manner alfo upon queftions of boun- 
dary, though the evidence of perambulations may be con- 
fidered to a certain degree as evidence pf an exercife of the 
right, yet it has been utual to go further and admit the 
evidence of what old perfons who are deceafed have been 
heard to fay on thofe occallons. The rule generally 
adopted upon queftions either of prefeription or cuftqm 
is this, that after a foundation is once laid of the right by 
proving a^ls of ownerftiip, then the evidence of reputa- 
tion becomes admiflible, fuch evidence being confined to 
what old perfons who were in a fituation to know what 
thefe rights arc, have been heard to ftiy concerning them. 
The iflue here was on the preferiptive right of common, 
and the evidence admitted was as to a right derogatory 
to that preferiptive right ; which muft be governed by 
the fame rules. 


1813. 


Weeks 

againjl' 

SPAftKC. 


Batley J. I think the evidence of reputation .was 
properly admitted. In cafes of prefeription, which muft 
have originated beyond the time of legal memory, and of 
which it is impoHible to eftablifti the claim by evidence 

of 
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18x3. of the grant, reputation feems to be admidlblei afid there-' 
~ fore for that reafon when inilances have been adduced to 

WeRK8 

agmnfi {hew the exercife of the right claimed, it is ufual to admit 
Spark c« 

it. But it is not necefiary to go that length to-day j becaufe 
this evidence falls within the inilances put and agreed 
to by my brother Lens; viz. that it is evidence which 
refers to the lex loci, or to the mode in which a parti- 
cular diftrifl is to be ufed, and to what is the general 
right as it concerns a multitude of peffons within that 
diilridl. Here is a common of conliderable extent, on 
which it is admitted that a number of perfons have a 
right to turn on. The quellion iS, how that number of 
perfons is entitled to ufe it. If the plaintilfs could ella- 
blilh their right to till the common in the way pleaded, 
thofe perfons would have only a qualified right fubjed^to 
an oppofing right, which in many inilances^ would de- 
prive them of the enjoyment of their right *, and there- 
fore it feems to fall within the dillindlion laid down by 
xny brother Lens, I take it that where the term publie 
right is ufed, it does not mean public in the literal 
fenfe, but is fynonimous with general; that is, what 
concerns ^ multitude of perfons. Now this is a general 
right ezercifed by a variety of perfons, though not a 
public right of common. 

Dampier J. In all cafes where reputation is admitted 
in evidence, it is necelTary to lay a foundation for its ad- 
rnifCon by firft proving an exercife of the right ; for that 
lets in reputation. In public rights it is not difputed 
that reputation is admiffible ; and that it has been ex- 
tended to other rights which cannot be ftridlly called 
public, fuch as manors, pariChes, and a modus, .which 
comes the neareft to this cafe. That, ftridkly fpeaking, 

is 
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is a ptivate right 9 but has been conhdered as public^ as 
it regards the admiiEbility of this fpecies of evidence^ 
becaufe it affed^s a large number of occupiers within a 
diifriff. Here a private right is claimed by an indivi- 
dual, that is, a right of common over an extenlive wafte, 
over which many others have the fame right, every year 
and at all times of the year; and this is oppofed by 
ihewing a right of tillage, and inclofure for that purpofe ; 
which is fo far an abridgment of the general right of the 
whole body. We know it is frequent in the Weft of . 
Kngland for almoft every perfon to have a right of com- 
mon in refpefl of his tenement : if then any individual 
has a right which tends to abridge the right of the whole 
neighbourhood, the evidence of reputation is admiffible* 
This is analogous to the cafes of a modus, and of the 
boundaries of parifties and manors ; and I know the evi- 
dence has been generally received on the Weftem Circuit. 
There may be particular cafes where it would be difficult 
to prefs it ; as in the inftance of a mere private right of 
way claimed over a particular field ; perhaps this diftinc- 
tion might not apply- But here the right claimed goes to 
abridge the rights of all the perfons concerned over a 
large diftrift of common, and therefore 1 think this evi- 
dence is admiffible. 
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friday^ 
July 5rJ» 


Goodright, on the feveral Demifes of J. Revell, 
S. Revell, R. Cock, and of J. Steele, agamjl 

\ 

Mary Parker - and Others. 


Devifi; of tcfta- 
tor’s leafchold 
hoiifcs, held for 
a term reneW' 
able, to J. T S. 
to his own nfe * 
and benefit on 


j^JECTMENT, 'tried at the laft fummer aflizes for 
the county of Dsvon, before Chambre J. Verdict 
for the plaintiff upon **the demife of J, Steele^ fubjefl to 
the opinion of the Court upon the following cafe : 


his attainin^r 
ai, upon liutl 
that his (the 
tcOator’s ) truP- 
tecs lliould pay 
and perform 
rentS) and co- 
venants, and 
renew the fame 


William RoiuCi being pofTeffed of five houfes and 
tenements in Eajl Stotiehonfey held by him for the refidue 
of certain terms for 99 years determinable on three lives 
refpeftively, with a covenant from the lelTor to renew on 
their deaths at a fine certain, by his will dated the 5th of 


from time to 
time, and for 
that piirpofe to 
make fill render, 
&c., and allu 
to permit the 
trullecs to re- 
ceive the lents 
during the mi- 
nority, the 
maintenance of 
the infant to be 
paid thereout, 
with liberty to 
M. P. to keep 
the hollies c'ur- 


September 1810, devifed, “ Item, I give and bequeath to 
John Thomas SteeUy fon of' John Steele (the leflbr of plain- 
tiff) all thofe five meffuages or dwelling-houfes, See. to 
and for his own ufe and benefit on his attaining his age 
of 21 years, upon truft that they my truftees herein- 
after named fhall pay and perform the rents and cove- 
nants on the leffces part and behalf to be performed, and 
to renew the fame from time to time as occafion fhall re- 
quire, and for that purpofe to make fuch f urrender of 


ing the minority 
paying rent to 
the trullces, 
&c.: Held that 
this was in ef- 
fect a devife to 
the trnlfecs 
during the mi“ 
norily, with a 
vetted remain- 
der toj. T.S. 
the infant ; and 
that the in- 
tereft of M. P* 


the leafe fo to be renewed as fliall be requifite and necef- 
fary in that behalf, and out of the rents, iffues, and pro- 
fits of the faid premifes to raife fuch money as fhall be 
fufficient for paying the feveral fines and other ncceffary 
charges of renewing the faid leafe from time to time, and 
fubjeft thereunto, and alfo to permit and fuffer my 
truftees to receive the rents and profits of the faid feveral 


ccAled on the death of J* T. S. before 21. 
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houfes 
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houfes during the minority of the faid J, T. Stee/e, and the 
maintenance and fupport of the faid J. Y. Stee/e duxing 
his minority to be taken and paid out of the rents and 
profits of the faid houfes.” And after making feveral 
bequeils to Alary Parker (the defendant) he directed, 
** And if the faid AI. Parker (liould wifii to keep the five 
mefluages or dwelling-houfes and premifes, with the 
appurtenants, as lodging-houfes, at the rate of So/, per 
annum, and pay and difcharge all rates, taxes, and impo- 
fitions, and alfo to keep the premifes in good repair 
during the minority of the faid J. T. Steefe, file may be at 
liberty fo to do by paying the faid rent to the faid truftees 
hereinafter named, and alfo by paying the faid taxes, or 
otherwife (he is to deliver up the feveral premifes to my 
faid truftees within three months after my deceafe.” 
The teftator then gave to his truftees feveral other 
houfes, with the appurtenants, to be fold for the pay- 
ment of all his juft debts, &c. and appointed J, Revell^ 
and S^Revelly (two of the lefibrs of the plaintiff) truftees 
of his will, and Af. Parker^ his foie executrix. The 
teftator died fo poffeffed as aforefaid, without having 
altered or revoked his will, and the defendant Ai.Parker^ 
proved tlie fame, and took poffefiion of the premifes in 
queftion, and ft ill holds part thereof, the other defend- 
ants being in the poffefiion of the remainder, and claim- 
ing under her. M, Parker affented to the bequefts in 
the will, and m January i8ii J.T. Steele died an in- 
fant, and would not have attained the age of 21 if he 
had been ftill living, and in the April following his 
father *7. Steele (one of the lefibrs of the plaintiff) ob- 
tained letters of adpiiniftration of his perfonal eftate 
and effedls, and is at prefent his perfonal reprefenta- 
tive. 
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and Others. 


VOL. I. 


3 A 


The 



CASES IN TRINITY TERM 


The queftions for the opinion of the Court are, Mrhe- 
thei in the events that have happened the faid J, Steele^ 
or the faid J, Revell and S. Revelly in truft for his ufe 
and benefit, is or are entitled to the premifes in qucfHon ; 
if the opinion of the Court fhall be in the affirmative, 
the judgment is to ftand, if otherwife, a nonfuit is to be 
entered. 

Bayly^ for the plaintiff, contended that under this de> 
vife the whole of the teftator’s intereft pafled to the in- 
fant, and nothing but a bare power ^as given to the 
truftees ; and he cited feveral authorities to (hew that 
a man may give a power to a flranger, which is naked 
and collateral, and not annexed to any eflate. But if it 
ihould be deemed neceifary, for effeminating thefe trufls, 
that the truftees (hould take the legal eftate, in that 
cafe he faid it was a devife to them till the infant at- 
tained 2 1, remainder to the infant; which remainder 
vefted in him immediately, without waiting for his at- 
taining that age ; and In fupport of this he cited Bora- 
Jion*s cafe (f^), Goodtitle v. Whitby (r), Doe v. Lea (f/). 
And this was a ftronger cafe for holding that the party 
took a vefted remainder than the cafes cited, becaufe in 
thofe cafes there was an exprefs devife to the truftees 
before the devife to the infant, whereas here the whole 
is given in the firft inftance to the infant, and the eftate 
of the truftees is by implication only. As to the intereft 
of Af. Parker^ (the defendant) he contended that it de- 
termined on the deceafe of the infant. This was not a 

(«) Sro. Air. Tejfnment, fl, a*. C^m. Dig. tit. Poiar A. i. a F'ent. 

550 . Sayle v. Frteland, 

3 Pep. I J. a. (cj 1 Putt* aaS. 3 P’ 4 r* 
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devife to the truftees of fiich a nature as muft be in- 
tended to give them an eftate for fo long a time as the 
infant, if he had lived, would have attained the age of 2i ; 
and M. Parker was to pay rent to the truftees during the 
time (he was to be permitted to keep the houfes ; confe- 
quently her intereft was not to continue longer than that 
of the truftees. Upon this point he cited Lomax v. 
Holmeden, (<i) 

Gafelee contra, admitted that the remainder vefted in 
the infant upon* the teftator’s death, but took this dif- 
tin£lion, that in the cafes cited there were words of in- 
heritance, whereas here the devife is to the infant, with- 
out any words of inheritance ; and therefore, though it 
might veft in him immediately, it would not take efte£t 
on his death, until the time when he w'ould have at- 
tained 21. At all events the title of Af. Parker was not 
to be defeated until that period. 

Lord Ellenborough C. J. faid that here the truftees 
were not only to pay rents and perform covenants, but 
to renew from time to time and for that purpofe to fur- 
render, which did not well accord with the argument 
of their having a mere power only. But on the other 
points his Lordftiip, after referring to Hanfon v. Gra» 
ham [b) in which moft of the cafes were coufidered, faid 
that tha prefent devife was in efFe£t a devife to the truf- 
tees till J, J*. Steele attained the age of 21 , remainder to 
J, T, Steele^ in which cafe the remainder vefts prefently j 
and if it vefts for one purpofe, it does fo for all. As to 

{a) %P. 1 Vms» 175. (i) 6 V’ef. *39, 
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the title of M, Parker^ (he was to pay rent to the tfuf- 
tees, and of courfe her intereft could not be intended 
to Jaft beyond the time fhe was to pay rent. 

Per Curiam^ Judgment for the plaintiff. 


Simpson againfi Hanley and Another. 


"rhe defendant 
was allowed tu 
enter fat’s- 
faflion on the 
loU upon a 
judgmeut ob- 
tained againft 
him in this 
court on his 
acknowledging 
fatlsfaftion for 
the amount 


'^HE defendant Hanley had obtained judgment againft 
the plaintiff in the Common Flejis for 60/. dcb% 
and 26/. 6 s, cofts, and had taken him in execution under 
a writ wrongly iffued out of this court, upon which the 
plaintiff brought an aftion in this court for falfe imprifon- 
ment, and recovered againft the defendant 50/. damages, 
and 19/. loj. cofts. Afterwards the defendant took the 


^entobS'ed execution by a proper writ iffued out of the 

jl' common pleas, and the plaintiff being ftill in cuftody under 
plaintiff for a that writ, a rule nifi was obtained for the defendant, 

a/thougil he"^* why upon his (the defendant’s) acknowledging fatisfac- 

caufe in the Common Pleas he 

ihdt7»dgiue^ fhould not be at liberty to enter fatisfaftion upon tlie 


judgment roll in this court. 


Marryat (hewed caufe, and contended that the plain- 
tiff by remaining in execution upon the judgment 
againft him in C. P, was difeharged by law from that 
judgment, having made fatisfatftion. 

Hf.ath, in fupport of the rule, relied on Peacock v. 

(^) 


(«) 1 X:ri>i. 426. 


Damfier 
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Dampier J. (the only Judge in court) faid that the 
cafe cited was precifeiy in point, and therefore he con- 
fidered himfelf bound by it, and made the 

Rule abfolute. 
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The King a^ainfl The Mayor, Burgefles, and SatardiJVf 
Commonalty of Carmarthen. 


JJ^^*ANDAMUS. The writ recited tliat by letters 
patent (27 July, 1764,) the borough of Carmar* 
thm was incorporated, and that it was ordained that no 
perfon fliould be a burgefs except fuch perfon as for 
three years previoufly to his application to become a 
burgefs, had been feifed of a freehold for life, or fome 
greater eftate, of the yearly value of 4/., or feifed of 
land which liad come to him by defeent, or marriage, 
or who had been an apprentice for feven years with a 
burgefs, fo as fuch perfon did make application for that 
purpofe to the mayor and commonalty of the borough 
on Monday next after Michaelmas in each year, and at 
no othir timey and fo as fuch perfon did then before the 
faid mayor and commonalty make due and legal proof 
of his qualification, and that upon fuch proof fuch per- 
fon fliould be admitted a burgefs at the next, or any 


Where a ch*av- 
tcr of incor]ju- 
ration after 
ordaining who 
(honlil be en- 
titled to he 
burgefles, di- 
reifed that they 
Ihould make 
appl'cation for 
that puipufe to 
the mayor and 
commonalty 0,1 
a day certain in 
each year, and 
at no other timet 
and then make 
due and legal 
proof of their 
qualifications, 
and A. and B. 
claiming to be 
admitted bur- 
gefles, made 
application to 
the mayor and 
commonalty 
on the charter 


fubfequent fortnight court, to be holden in and for the offered 

and legal proof 

of their qualifications, but their applications were not heard, not their pi oofs received, 
on account of the time having been fpent in other buflnefs; the Court granted a man- 
damus to the mayor and coirmonalty to enter an adjournment to a fubfequent day, and 
then to hold a meeting, and rective and examine fuch proofs, &c. ; and a return to fuch 
mandamus that it was imrolTible for A. and B., before the expiration of the charter 
day, to make due and legal proof, &c., accoiding to the fntent of the charter, by icafon 
of the day being consumed in the ncceilary bnfinefs of the borough, and that tiie mayor 
and commonalty were not authorized to hear fuch proof on any other than tlicxhaitcr 
day, &c», was held ill and qUalhed. 
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1813. faid borough, after fuch day on which he fhould make 

his claim: and alfo recited that on Monday next after 
The Kin« '' 

againft Michaelmas then laft paft, the mayor and commonalty 

^Mayor, affembled, in order to tranfadt the bufinefs of the 

Carmarthen, jjorough, and (inter alia) to receive the applications of 
perfons claiming to be entitled to their aclmiffions as 
burgefles, and to hear and examine the proofs made by 
fuch perfons, and that Thomas Davies and others, claim- 
ing to be admitted as burgefles, made application for 
that purpofc, and offered to make due and legal proof 
of their qualifications, but by reafon of the time fpent by 
the mayor and commonalty in other bufinefs, their ap- 
plications were not then heard, nor was their proof re- 
ceived, whereupon it became the duty of the mayor and 
commonalty to adjourn the meeting to fome other con- 
venient day, for the purpofe of receiving fuch proof, 
and hearing and determining fuch applications, and to 
caufe fuch adjournment to’ be duly entered on the re- 
cords of the borough; yet that the mayor and com- 
monalty not regarding their duty, omitted fo to do. 
The writ then commanded the mayor and commonalty to 
enter an adjournment to fome fubfequent convenient day, 
and on that day to hold a meeting and receive and examine 
the proof oifeicd by Davies and the other applicants; and 
to hear and determine the matter of fuch applications. 

The corporation returned, that by reafon of the 
whole of the’ day being confumed in the neceflary 
bufinefs of the borough, and in hearing and inveffigating 
the proofs of the perfons claiming their admiflions as 
burgeffes, it became and was impofTible for Davies and 
the other perfons, before the expiration of that day, to 
‘ make due and legal proof of th dr qualifications, accord- 

ing to the true intent and meaning of the letters patent : 

and 
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and they farther returned, that by the letters patent no 
perfon can be lawfully admitted and fworn a burgefs 
of the borough, unlefs fuch perfon (hall make applica- 
tion on Monday next after Michaelmas^ and at no other 
timcy and then and there make due and legal proof of his 
qualification : and that the mayor and commonalty are 
not by the letters patent authorized to hear fuch proof 
on any other day than the day laft aforefaid, nor to 
make any adjournment from that day to any other day, 
for that purpofe ; nor is any perfon entitled to be ad- 
mitted a burgefs, whofe qualification fiiall be proved 
at any other time fave and except the Monday after 
Michaelmas^ which day is the day exclufively appointed 
for that purpofe by the faid letters patent ; and for thefe 
reafons they fubmitted that the mayor and commonalty 
cannot enter, or caufe to be entered, on the records of 
the faid borough, an adjournment of the faid meeting or 
ailembly fo holden on the Monday next after Michaelmas 
laft paft, to any fubfequent day, nor at any fubfequent 
day hear and examine the proofs which may be oftered 
by the faid T, Davies^ and the faid other pcrfons whofe 
applications to be admitted as aforefaid, were made 
upon the faid Monday laft mentioned, and not then 
jieard. 

Abbotty for the profecutors, fubmitted that as the re- 
turn did not deny the qualifications of the profecutors, 
the only queftion was whether upon the conftrutftion of 
this charter, if the whole of the charter-day be occupied 
in the bufinefs of the charter, without the means of 
bringing it to a conclufion, the corporation has power to 
adjourn to another day, or whether the parties making 
iheir claims muft wait until another year. He infifted 
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upon the great pra^Ilcal inconvenience that would re- 
fult from the latter conftru£tion, and put the pre- 
fent as an inftance, where there were upwards of 
fifty claimants unheard 5 and therefore if fuch a 
conilruffion fhould prevail, it was probable that 
the hearing of fome of them muft be deferred 
from year to year to a great diftance of time. By 
analogy to proceedings of a fimilar dcfcription, it fhould 
feem that the mayor and commonalty had an incidental 
power of adjournment in this cafe 5 if an election is 
appointed by charter to take place on a particular day, 
it was, never heard of as an objc6lion to fuch election, 
that the poll was adjourned to the next day. Perhaps 
the flrongeft inflance that can be put is that of a trial 
for felony or treafon, upon which the law is, that if a 
jury be fworn, they fhall not be difeharged until they 
have given in their verdi£t {a ) ; and yet in cafes of ne- 
celFity it is held that they may be adjourned. 

i 

Scarlett^ contra, denied that the inftances put were 
parallel, becaufe there was not any law which limited the 
trial of a caufe either criminal or civil to the fpace of 
a day ; and he faid that this was more like the cafe of the 
law terms, which being fixed by feveral a£ts of parlia- 
ment {b)y the Courts cannot adjourn them, but however 
important the bufinefs then pending may be, they muft 
of neceffity terminate with the laft hour of the laft day. 
Here the words of the charter are precife j no perfon 
fhall be a burgefs, except &c., and fo as he make applica- 
tion on the charter day, and at no other time, and then 

(a) Co. Liu 227. i. 3 Infl. zzo. 

ip ) 3 ® .W* 8. c . 21. 16 CV;r. z. f. 6. 2(4 G-. %. (•48* 


make 
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make due and legal proof/’ &c. : furely the fame words 
which require the application require alfo the proof to 
be made on the charter-day. And there might be good 
reafon originally for fo requiring, for without fome fucii 
limitation the corporate body would become too numer- 
ous 5 and therefore it was probably intended to reftrain 



Tbc Kino 
ageinft 
The Mayor, 
8 ce. of 

Cakmaiwtiien. 


the annual admiliions to fuch a number as could be * 


admitted within the fpace of a day. To hold that 
wherever a ilatute or charter preferibes an nOi to be 
done on a day certain, it gives, as incident, a power 
to adjourn the doing it to another day, if it cannot be 
done on the day preferibed, would certainly be a decifion 
of very extenfive confequence ; and therefore it requires 
fome exprefs authority to warrant it. It would lead 
to nice and very precarious diftin6Iions in corporate 
titles if they were to depend upon queilions whether 
their admiilion was at a meeting properly adjourned, 
or whether it fat long enough, or was occupied with 
necclTary bufinefs, or ufed proper expedition on the 
charter-day. The cafe put, of adjourning a poll, ic.not 
in point, becaufe there the eleflion is commenced on 
* the charter-day, and the poll afterwards is only a con- 
tinuance of the fame proceeding, and fo the Court may 
well refer the whole back to the firft day; but here 
each application is, like a new caufe, diftin£I from 
the other, and not one continuing proceeding. This 
falls within that clafs of cafes («) which happened before 
the Hat. II G. I. ^*.4., where, upon an omilRon to elefl: 
a mayor or chief officer on the charter- day, it was 
yefolved that this Court could not grant a mandamus 
to ele£l: at anothe; day. 


( 4 ) 10 Mod^ 346. Cafe of Corporation of Bjninry^ 8 Mod. iii- ity, 
Bex V. Major of Hregonj, 3 T, R. aai. 


Le Blanc 
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The King 
againft 
The Mayor, 
SiC. of 

Carmarthen. 


Le Blanc J. (a) There is no doubt tliat a peremptory 
mandamus ought to go. The provifions of the -charter 
are to enable perfons having a previous inchoate right to 
perfect that right by being admitted. Therefore the 
charter preferibes a particular day for making the appli- 
cation ; it dire£l:s that fuch perfons as are entitled under 
the charter fhall be admitted to their freedom, fo as they 
make application for that purpofe to the mayor and com- 
monalty on Monday next after Michaelmas in each year. 
So far the charter limits the time for making application 
to a particular day, and it adds at no other time. Then 
it goes on, “ and fo as fuch perfon do then before 
the faid mayor and commonalty make legal proof of 
his qualification,” and it proceeds, “ and that on fuch 
proof fuch perfon fhall be admitted a burgefs at the 
next or any fubfequent fortnight court.” The making 
the claim cannot occupy much time, but the examination 
of the evidence in order to fubfiantiate the claim cither 
of a perfon claiming in refpe(St of his property, or as an 
apprentice, may poflibly run to a confiderable length. 
The claim is reftrifted to a particular day ; but the words 
of the charter do not confine the fubftantiating fuch 
claim to the particular day ; “ then and there make legal 
proof” does not in its grammatical fenfe or by any rule 
of conftruftion, and certainly there is no reafon why we 
fhould fo conftrue it, import that if the length of day be 
not fufficient to enable them to make good their titles, 
that they fhould be precluded altogether, and fo be de- 
layed till the next year, or to an indefinite period. As 
to the inconvenience arifing from the other conftrud^ion, 

I am not aware that it is likely to be great. It is fug- 

, ■(/*) Lord Ellcnhrough C. J. was abfpnt. 

gefted 
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gelled that it might enable the corporate body to adjourn 
too foon ; but if the Court faw that any improper ufe 
was made of their power of adjournment, we might cor- 
redl it. On the other hand, if we deny the power of ad- 
journment, the probable inconvenience would be greater, 
for fome one bufinefs might eafily be protracted till 
12 at night, to the exclulion of all the other bufinefs, 
which mult in that cafe necellarily go over to the next 
year. The cafe of an ele«Stion of a mayor before the lla- 
tute where the charter-day was fuffered to elapfe, does 
not apply ; and not any cafe has been cited where an 
election was commenced on the charter-day, but not con- 
cluded. The cafes are, either where an aflembly for the 
election of a mayor was not holden at all, or where 
having been holden, the eleCtion was colorable. In 
both thofe cafes the aflembly could not be holden after 
the day, becaufe there had not been any commencement 
of a due election on the day. In this cafe it appears that 
from unavoidable neceflity the whole day had been ex- 
haulted, not before the claims were made, but before the 
evidence in fupport of them could be heard. Common 
fenfe fhews that the charter mull have meant that the 
corporate body lliould have power to adjourn in order to 
conclude fuch bufinefs as they had regularly begun, 
otherwife it would be in the power of any perfon by 
contrivance to protraCl the bufinefs and prevent the 
claims being elFcClual. Upon thefe grounds it llrikes 
me that a peremptory mandamus ought to go. 

Bayley J. I am of the fame opinion. If the aflembly 
had no power to adjourn and proceed at another time. 
Bill I Ihould think this return would be bad 5 bccaufc in 
that cafe it ought to have Bated that the corporate body 

met 
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met at the earlieft period of the day, and to have ac- 
counted for every moment of the day, and that they did 
no other than neceflary buHnefs, fuch as was required to 
be done on that day ; and therefore on that ground alone 
Carmautucn. -would be bad : but I have no difficulty in faying that 
the corporation muft of neceffity have the power of ad- 
journment, in order to conclude fuch buhnefs as they 
began, and had not time to finifh on the chartcr-day. 
The bufinefs lo be done is to fill up vacancies in the cor- 
poration, and to receive the claims and hear the proofs of 
fuch perfons as claim. That is the general bufinefs of 
the day ; which, I take it, conftitutes one entire bufinefs, 
as much as the elediion of a mayor. There is much fal- 
lacy in the argument wffiich attempts to diftinguifli this 
from the election of a mayor, as if each man’s claim was 
an individual a£l: and diftin£t, whereas the general bufi- 
nefs of the day is all fuch claims as may be made. Great 
injuftice might follow from confidering them as difi:in«fl: 
and giving priority to any. If there was any improper 
bias in the perfons prefent, it might be contrived fo as not 
to be able to get through a fingle claim during the day ; 
thofe might be put forward whofe claims were moft likely 
to run to the greateft length of time. Even without any 
improper bias in any one, queftions might arife in the 
fair exercife of this franchife which would naturally oc- 
cupy much time, fuch for inftance, as whether the claim- 
ant was feifed of his freehold, or whether he was in by 
defeenr, and other queftions of the like nature which 
might thus occupy the whole day. It feems to me there- 
fore that the true conftruftion of the charter is, that the 
claim muft be entered on the charter-day, and that the 
claimant muft be then prepared with his proofs, and that 
the aflembly muft hear them through, provided there be 

tim^ 
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time on the charter-day; but if not, by adjournment de 
die in diem until all the claims are dilpofed of. That 
will produce no injuftice, afford no opportunity of giving 
preference to one over another, and raife no bias in 
pcrfons in different intcrefts, to wafle the time by pro- 
tracting the claims of any. It feems to me therefore that 
this right of adjournment is neceffary, and confequently 
incident. 


1813. 

'J'hc Kino 
■ again]} 

The Mayor, 
&c. of 

Cakmaktiien, 


Dampier J, Suppofing the conflruction of the char- 
ter to be fuch as contended for in fupport of this return, 
itill the return would be bad ; becaufe it ought to have 
fliewn to the Court what other neceffary bufincfs occu- 
pied the whole of the day, inflead of being dated gene- 
rally that the whole day was confumed in neceffary 
bufinefs : what they call neceffary might not, if ftriClly 
examined, turn out to be neceffary on that day ; and if 
fo, it ought to have been adjourned in favour of that 
bufinefs which was neceffary. They have returned, 
that by reafon of the whole of the day being confumed 
in the neceffary bufinefs of the borough, and hearing 
proofs of fome of the claims, they were unable to proceed 
in the reft. Non conftat but that they may have taken 
any bufinefs of the corporation neceffary to be done on 
fome day or other, but not on that day, aiid have returned 
that it was neceffary ; but the Court ought to fee that it 
was neceffary, and fuch as could only be performed on 
that day. But upon the conftruClion of this charter, I 
cannot bring myfelf to think that the conftru£lion which 
has been contended for in fupport of the return is the 
corre£l: one. I think that the charter requires that the 
claims ftiould be entered on the charter-day 5 but that it 
is not neceffary that they (hould be inveftigated, or even 

begun 
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begun to be inveftigated'on that day, if the time will not 
allow it. The meaning of the thing required is, that the 
corporation fhould have notice of the claims, and that the 
parties making them fhould be prepared with their proofs 
in fupport of them. The argument on the other fide 
would go to (hew, that if the corporation wrongfully re- 
fufed the claims, thofe claims mull be fufpended until 
another year : that this cafe is like the cafe of no ele£lion, 
or of a colourable eleftion prior to the llatute. But that 
is pufhing the argument much too far. It feems.to me, 
from the very nature of this cafe, to be abfolutely ne- 
ceflary that the corporate body fhould have the power 
of adjournment, in order to give effeft to the inchoate 
rights of the claimants, and to guard againil the pof- 
fibility of their claims being fruftrated by any contri- 
vance. Therefore I am of opinion a peremptory man- 
damus ought to go. 

Return quaflied. 


Lev£ RIDGE againft Forty and Another. 

defendants had purchafed the bufinefs and flock 
in trade of the plaintiff, for which they had given 
him a warrant of attorney in the fum of 2805/. for fe- 
curing the payment of 1402/. 18/. 8^., with interefl, to 
ilalmtnts, wiih p^id half-yearly, by iuflalments of i co/., with interefl 

intticd^oii (po ^ J * J 

cified days, and from the date of the warrant of attorney 5 the firfl inflal- 

tl»at the plain* i • « i , r t- . < 

tiirihoiiid be at mcnt to be paid on the 24th of June 1813, and the reft 
on the 25th of December and 24th of June fucceffively 

thereon imme- 

dintely, but no . * 

execution to be ilKicd till default made in payment of the faid fum, with intereft as 
afoiti.'iid, by the iuflalments, and in the manner hereinbefore mentioned: Held that 
the plaintifT might take out execution for the whole on default in payment of the fir^ 
inlLliueni. 


Saturday, 

July 3a. 

Where defend- 
an Is gave a 
warrant of at- 
torney to fpcure 
a fum certain, 
to be paid half- 
yearly by in- 


I 


till 
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till the whole fum of 1402/. i8a 8//., with intereft, 
fliould be fatisfied 5 and that the plaintiff ihould be at 
liberty to enter up judgment tliereon immediately, with 
this dcfeafance, “ but no execution to be iffued until de- 
fault made in payment of the faid fum of 1402/. 18/. 8</. 
with intereft as aforefaid by the inilalments and in the 
manner hereinbefore mentioned.” 
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XJpon the llrfl inftalment becoming due payment of 
it was demanded and refufed, whereupon the plaintifi’ 
entered up judgment, and took out execution for the 
whole. A rule having been, obtained for fetting afide 
that execution, Andrenus fhewed caufe, and contended 
that on the firft default the plaintiff was at liberty to 
take out execution for the whole \ and Topping and C«r- 
wood^ contra, obferved on the form of this defeafance, 
which they faid would have been in the ufual form, not 
to take out execution until default in payment of the firlt 
inftalment, if it had been intended only to reftrain the 
execution until that time ; and they infilled that at all 
events the plaintiff was only entitled to execution to the 
amount of the firft inftalment. 

Le Blanc J. {a) faid this was a queftion of con- 
ftruclion on the terms of the defeafance. This was a 
fecurity given by a warrant of attorney. If the warrant 
of attorney had been without any defeafance, of courfe 
the party would be entitled, on the firft default, to his 
execution immediately ; but the defeafance is that “ no 
execution is to be iffued until default in payment of the 
faid fum by the inftalments and in the manner be- 
fore mentioned j” that is, in the manner preferibed by 


th^ 


(«) Lord ElUnhorough vras abfent. 
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the warrant of attorney. Then by default in payment 
of the firft inftalment on the 24th of Jum^ the party 
had failed in payment in the manner prefcribed by the 
warrant of attorney, and fo, according to the words of 
the defeafance, in the manner before mentioned.” 
If the party had meant to provide againft execution 
being taken out for the whole before the whole was due, 
he (liould have done fo in exprefs terms ; but tlie only 
redraint on the plaintiff from taking out execution is 
until default made in payment of the faid fum by 
the inftalments,” and default is made by non-payment 
of the fiidf inftalment. I doubt whether the party would 
be at liberty to take out another execution, though 
1 do not proceed on that ground. 


Bayley J. I am of the fame opinion. The probable 
intention of the parties was that if any default was made, 
the plaintiff fhould be at liberty to levy the whole. 
There is not any provifion for levying from time to time 
as default fliould be made. 


Dampif.r J. The defeafance is that the plaintiff 
fhall not be at liberty to iffue execution until default 
made in payment of the faid fum by the inflalments, 
and in the manner before mentioned i” and this cafe 
falls within the literal conftru^iion of thefe words ; 
for default has been made in payment by the indaU 
ments, by non-payment of one inffalmcnt. It feems 
to me that this is a cafe where the intention of the 
parties, as it is to be collcdicd from the inffrument, 
was probably their real intention ; for the warrant of 
attorney was given for the good-will of the plaintiff’s 
trade } and therefore the plaintiff might be well content 
as long as the trade was thriving, and the inflalments 

3 


were 
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were regularly paid^ to take payment in that modo ; but 
if there was any fear of infolvency, he would come for 
the whole at once. I doubt much if in point of law the 
party could take out a fecond execution. 

Rule difeharged. 


1813. 

Levcsiogc 
a^ainft 
Folia V. 


Hartop az^iri/l Juckes, Gent, one, &c. StifiirJjv, 
^ j j. 


A RRITAT obtained a rule nifi on behalf of the 
defendant for fetting afide the proceedings in this 
caufe for irregularity. The affidavit of the defendant 
Hated that on the loth of June inftant he was ferved 
with a copy of a bill filed againft him at the fuit of the 
plaintiff, partly printed and partly written, on one large 
Iheet of paper, with one duty of 4^. ftamped thereon, 
which, upon comparing with the original bill, was found 
to correfpond with it both in printing and writing. The 
beginning and prayer of the bill and copy were in 
writing and figures j two of the printed counts were 
ftruck out with a pen ; the blanks originally left in the 
fix remaining printed counts and the breach were, filled 
up with writing, and many parts were alfo ftruck out 
with a pen. The affidavit went on to negative its being 
the practice to make fuch original or copy of a bill, or 
to infert fo many folios in any copy of a bill or dcclara- 
tion delivered -in any caufe on one duty only ; that the 
number of words and figures in this copy ‘exceeded 


ly common law folios. 

rule was oppofed on an affidavit of the plaintiff s 
attorney, which ftated that the bill filed contained the 
ufual and accuftomed duty, and that the p«3kftice was 

V0L.1. a® 


A copy of a !>II 1 
filed a£ainn au 
attorney, partly 
printed and 
partly written, 
on one (hct t of 
paper, (lamped 
with a 4./. 
(lamp, which 
cont.-incd fevc* 
ral printed 
counts, with 
two of them 
(Iriick out, and 
was otlierwlfe 
obliterated, and 
exceeded 17 
common law 
folios, was held 
to be irrrg^ular, 
as not being a 
copy written in 
the ufual and 
accuilomed 
manner, on 
which the duty 
of 4(1. per (licet 
is impolcd by 
ftat. 48 (J. 3. 
r. 1 49. felled. 3 . 
And it appear* 
ing that the 
bill was framed 
in the (ame 
manner, with 
the fame obli- 
terations, the 
Court al(b fet 
that afide as 
being contrary 
to the pra£iice 
of the court. 
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not to ingrofs a bill of this or greater length on mor6 
than one duty, and that there was no inftance of ufing 
two Ikins or duties for ingrolling a bill under 30 folios; 
that the mod: common length of declarations in debt was 
18 folios, or thereabouts, which the deponent had 
ufually ingrofled in one fheet, and on one duty, before 
the pafling the laft ftamp aft and fince. 

Campbell^ who (hewed caufe on a former day, firft 
took an objeftion to this application as coming too late, 
being made after judgment had been (igned as for want 
of a plea, and writ of inquiry iiTued, and notice thereof 
given for this day, and the witnefTes fubpoenaed. He 
then referred to 48 G, 3. c. 149. fched. 2. which impofes 
a duty of j\d. upon a copy of any declaration, &c. in 
any court of law, and relied upon the affidavit of the 
plaintiff’s attorney, that one duty was the ufual duty 
for a bill of that or of greater length. 

The Attorney-Generaly on the part of the ftamp-office^ 
tnfifled that however the objeftion of latcnefs might 
*PP^y defendant, it did not aifedf the (lamp- 

odiQie, who could not have any notice of the proceeds 
ings until co'mmanicated to them by the parties : and 
he further infided tliat the (lamp was irregular, becaufe 
the paper in refpe^ of which it was paid was not 
written or printed as the a£l requires, “ in fucli and in 
tlie fame manner and form as the like matters or things 
have been heretofore accuilomed to be or are now ufually 
written or printed.” 

Lord Ellenborough C. J. obferved that it was to 
be lamented as a confequence of the datute for render<% 
5 ing 


1813, 

Haktop 

JvCKCS. 
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^ng the proceedings at law into Englijh (^), that the 
literature of the inferior part of the profeflion had 
receded fince that time ; and he added, that the intrOii' 
dudtion of printed forms was, he believed, of but modern 
practice. 


?!1 


1813. 

Hartop 
againft 
JvcKGf. ■ 


The Court adjourned the cafe in order to have ati 
opportunity of infpeCting the bill and copy. And now 
having infpeCted them, the Court animadverted oit the 
manner in which they were framed, the greater part of 
the counts being printed, fdme of the common counts 
Ilruck out, and otherwife obliterated, and faid that they 
would not permit their records to be fo defaced ; and 
that the jufticc of the cafe would be attained by 
making the 

Rule abtolute {b)>> 

{a) 4 G. a. c. 7 . 6 . (tf) See Cbampucys v. HamHn, i» Eajt, 294^ 


Blades and Another Againjl ArundAle, 


Jifcnddjt 
'July 5 ill. 


^RESPASS for taking goods on ift January 1813. Whereafhe- 

Plea not guilty. At the trial before Lord Ellenho- executed a writ 

rough G. J., at the Middlefex fittings after Eajler term, it "ng^iothHioufe 

appeared that on the 24th df OBoher lalt a writ of fi. fa., debtoTHc^ 

at the fuit of one Leachy returnable on the morrdw of ca«ie to levy oa 

^ his goods, a«d 

AH Soulsy was delivered to the plaintiffs, (fheriff of AliJ laying his hand 
dlefeacy) againft the goods of one TTdod, indorfed to levy ^yhig*, ukc 
87/. IX., befides poundage, &c., on which day the plain.^ Jilen’ltcked*"*^ 

up his warrant 

in the table drawer, took the key, and w’ent away, w'ithout leaving any pcrion in poC* 
feflion, and after the fi. fa. was reininable, but not continued, the landlord diflrained the 
goods for rent : Held that the fheriff could not maintain trerpafs again (I him. 


3 B 2 


tiffs 
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BL4DKS 

a^ainji 

Arvndalb. 


tiffs made their warrant to an officer^ who went to W'ooiFs 
lodgings^ and informed him that he came to levy on his 
goods^ but made no manual or a£lual feizure except laying 
his hand on a table and faying « I take this table/’ and 
then locked up the warrant in the table-drawer, took 
the key, and went away, without leaving any perfon in 
pofTeffion. The houfe belonged to one Upfcomhe, who 
refided in it, and had let part to Wood^ and Lipfcombe 
was tenant of the whole houfe to the defendant ; and 
had paid him at Chriftmas all the. rent up to that time, 
except 8/., for which fum the defendant, on the 4th of 
January 1813, diftrained and fold the goods in quef- 
tion, which were part of the goods fo permitted by 
the fherifTs officer to remain in W'ceJs apartment. It 
did not appear, that the writ of execution had been 
continued. It was obje£led, for the defendant, that the 
plaintiffs had no right to take the goods in execution 
without having firft fatisfied the defendant for the ar- 
rears of rent under the 8 Ann. c, 14., and therefore they 
could not maintain this action; to which it was an- 
fwered, that the defendant was not within the deferip- 
tIon of landlord intended by the flatute, not being the 
immediate landlord ; and fuppofing he was, that he had 
given no notice to the iheriffi His Lordffiip directed 
a nonfuit. Whereupon, on a former day in this term. 

Holt obtained a rule nifi for fetting it afide, and he 
cited qafe (a), and Waring v. Dewberry (b)i 

Park and E. Lawes now fhewed caufe, and did not 
infill on the objection made at the trial ; becaufe, ad- 
mitting the feizure made by the ffieriffi to have been 


good. 


(tf) %Stra.yZ'j. 


(i) z Stm 97. 
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good, at the time, ftill, after the writ had been fufFered 
to expire, and no perfon was left in pofleflion, the 
flierifF muA: be taken to have abandoned the executicm, 
and the goods could no longer be confidcred as remain- 
ing in the cuftody of the law. Confcqucntly, at the time 
when the defendant diflrained, the execution could not 
operate to make the dillrefs invalid : and they cited 
Parjlow V. Cripps (a). 


1813. 


Blades . 
againji . 

Arvndale. 


The Attorney-General and Holt^ contra, contended that as 
it was admitted that the IherifFhad once made a good fei- 
zure, he muH: be conddcrcd as conftruftively in polTcflion 
at the time of the diftrefs. Although the (lieriif, if he con- 
tinued in pofrefTion after the return of the writ againd the 
content of Wood, might be liable to an aflion at the fuit 
of Wood, yet Wood's confent to his continuing will make 
his poireflion lawful ; and it is a frequent pra£lice, in- 
ftead of renewing the writ, to allow the IherifF to con- 
tinue ; and he may fell after the return of the writ (h). 

Lord Ellenborough C. J. Admitting that the 
fherilF might have continued in polfeflion after the re- 
turn of the writ, the queftion here is whether by quit- 
ting the premifes after the feizure, and leaving no one 
in charge of the goods, he did not relinquifh the poflef- 
iion. If he did, I am not aware of any cafe, where, 
upon an abandonment of the pofleffion by the ftieriff^, 
the goods have dill been holden to remain in the 
cudody of the law, fo as to make the party didraining 
them a trefpafler. In this cafe, what is there to (hew 
a continuance of the po/TeflTion after the olEccr who 

(a) Cow. j'tp. io4. it) ytanfsv. IVilkhs, i 

^ ^ iiiado 
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agaittft 

Arvndale> 


ttiade the feizure withdrew ? The locking up the writ 
in the drawer certainly cannot amount to it : therefore 
the pofleflion, as foon as the fheriff abandoned it> re-^ 
verted back to the original owner. 


Le Blanc J. I think this cafe may be determined 
bn the fingle point, that the ftierifF was not in pofleflion 
at the time of the diftrcfs. 


Bayley J, It is not pofiible to convert the landlord 
Into a trefpafler through the medium of a writ locked 
up in a drawer. 

Per Curiam (/j), Rule difeharged, 

(/j) J. was abfent. 


Randoll againji Belx. and Another, 

^^^^CTION for money had and received, to which the 
defendants pleaded the general iifue. At the trial 
before Lord Ellenborough C. J. at the London littings 
after lail term it appeared, that the plaintiff, who was 
indebted to one Allder in the courfe of trade, gave 
him a bill of exchange in payment, which exceeded 
the amount of his debt by about 140/., but was pay* 


jth. 

Where the 
holder of a bill 
cf exchange, 
who held it in 
trud for plain’ 
tiff, fued the 
drawer, and, 
pending that 
i'uit, became 
bankrupt, and 
his adignees 
afterwards 

t^ion againft^he *^1® ^ * diftant day, and foon afterwards put into his 
brnkrupt^* hands another bill, drawn by Dufrefnef, and accepted 
SnVthrlhc- 3 ^ 4 ^* without indorfing it, and re* 

riff having been 

guilty of an efcape on tnefne procefs, the alHgnees recovered againft the (herifT in an 
aftion for the efcape, damages to the amount of the bill : Held that the plaintiff 
might maintain money had and received againfl the adignees for the damages fo reco- 
vered, allowing to them the cofts and wpeuccs. Diflentient Lord Ellenhorough C. J. 


quelled 



IN THE Fifty-third Year of GEORGE III, 

quefted him to give him his acceptance for the amount 
of that, and of the balance due on the firft bill, AHder 
refufed to give his acceptance for the whole, but accepted 
for 315/. loj. 6 d. When the bill upon Murray became 
due it was dilhonored, and Allder commenced actions 
againft both Dt^refue and Murray^ and afterwards be- 
came bankrupt, and a commiflion ifTued againd him, 
under which the defendants were chofeii aflignees. The 
defendants afterwards brought aii a6lion in his name 
againd Dufrejne ; in which a£lion bail having been put 
in in a wrong county, the defendants thereupon fued the 
Ihcrid' for an efcapej the flieriff fuffered judgment by 
default, and upon a writ of enquiry the jury gave a ver- 
dict for the amount of the bill of exchange on which 
Dufrefne had been arreded. There was fome evidence 
given to fliew that the attorney for the defendants, whild 
their affion was going on againd the flierilF, had in a 
converfation with the plaintiff agreed that they fhould be 
accountable to him for the amount of the bill, if they 
recovered in the action. It was not difputed that if the 
money recovered againd the dieriff could be conlidered 
as the produce of the bill, the plaintiff would be entitled 
to recover ; but the quedion under thefe circumdances 
was, whether it could be fo confidcred. His Lordfhip 
ruled, that the a£fion againd the dieriff being for a tort, 
the money recovered in it by the defendants could not be 
confidered as money recovered on the bill, and fo was 
not money had and received to the ufe of the plaintiff, 
and therefore he direded a nonfuit. A rule having been 
obtained on a former day in this term for fetting afid^ 
the nonfuit, 


P^rh 
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Rex.!.. 


Park and Pichardfon now (hewed caufe. They ob- 
ferved that the a£Iion againft the (herilF was for an efcape 
On mefne procefs, in which the jury were not bound, 
as upon an efcape out of execution, to give damages to 
the full amount of the debt. That is the di{lin£l:ion be- 
tween actions for an efcape on mefne procefs, or an efcape 
in execution : and the plaintilT is not prejudiced by not 
being allowed to recover in this adlion, for he has his 
remedy, ift, by trover againll the defendants if they 
withhold the bill, and afterwards by adlion on the bill 
itfelf j and this recovery againil the (herilF could not be 
pleaded in bar to fuch a£tion. If it (liould be afked 
whether the aflignees, after having recovered the amount 
of the bill againft the (licriiT for the tort, might ftill re- 
cover againft Dufrefne j it may be anfwered that it feems 
they might, becaufe the former recovery for the default 
of the (heriff was collateral to the debt, and entirely 
.matter of damages. In Bonafous v. Walker (^7) Buller J. 
Xiid, that at common law an ad^ion on the cafe only, 
lay againft the (lierift* or gaoler for an efcape, in which 
cafe the creditor might recover damages for the olRcer’s 
mifconduSl s but ftill he had a right to recover the debt 
« againft the original debtor. But tlie ftatutes gave an 
** a£lion of debt againft the (heriff or gaoler to recover at 
once the fum for which the prifoner was charged in 
. execution^ Now, this being an adfion for an efcape 
. from mefne procefs, the ftatutes do not apply ; it is only 
an a£fion at common law, and the damages given are fbr 
. the: mifcondu£f of the oilicer, and not in fatisfadlion of 
. the debt ; and therefore they cannot be conlidered as 
money had and received to the ufe of the plaintiff. It is 


(«) 2 T. R. 129. 


a com- 
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a compenfation to the affignees for the injury fuftained by 
them> not by the plaintiff) between whom there is not 
any privity 5 and the affignees are accountable for the 
amount to the whole body of creditors. It is true that 
the affignees, according to Alexander v, Macauley (<i), 
were bound to (hew that fomething was due upon the 
bill, but flill the debt due on the bill was not the caufe 
of a£lion, but the injury arifing to them from the delay 
occafioned by the efcape. As to the converfation of the 
defendants’ attorney, fuppofing it amounted to an agree- 
ment, it was not fuch an agreement as was within the 
fcope of his authority to make, and therefore will iwt 
vary the queflion. 


717 
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Ranuoll 

ajfaiuft' 
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The Attorney^General and Marryat^ contra, faid, that 
the action for money had and received was an equitable 
action ; that as it was not denied that the plaintiff might 
have brought trover againfl the defendants for tlris bill, 
if they had withholden it, fo now when they have re- 
ceived the fruits of the bill it cannot be denied that 
he is at liberty to waive the tort, and inftead of trover, 
to fue for money had and received. If the plaintiff can- 
not recover in this form of a£lion, the confeqiience will 
be that the defendants will be enabled to retain in their 
hands a large fum of money, to which they have no claim 
or color of right. The bankrupt held this bill as truftee 
for the plaintiff, and if he had recovered upon it, he 
would have been compellable in equity to account with 
the plaintiff. Suppofe the money had been paid into the 
bankrupt’s hands for the honour of Diifrefne^ co'uld he 
have retained it ? If not, what difference does it make 


A Oxx, 


in 
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in point of law, that inftead of being paid for the ho- 
nour of Dufrefne it was paid by the IherifF ? Kitchin v. 
Campbell («) (hews, that wherever a party receives the 
produce of property belonging to another, the law fup- 
pofes him to have received it for the ufe of the perfon 
whofe property it is, and that he may wave the tort 
and bring money had and received for it. And by the 
fame cafe it appears that a recovery again 11 the defen- 
dants in this action, will be a bar to any future action 
by the plaintiff on the fame bill. There arc many in- 
flances where payment by another is held to be equi- 
valent to payment by the party himfelf, as payment by 
the bail, or by a (heriff to relieve himfelf from an at- 
tachment. Here the damages recovered were the fruits 
of the bill, which bill, it is admitted, belonged to the 
plaintiff. 


Lord Ellenuorougu C. J. After the fullell confi- 
deration of this cafe, I confefs that 1 ilill retain my 
original opinion, that the fum of money which the 
afligntfes of Allder have recovered in the action of tort 
again 11 the (heriff, is not a fum to which tlie plaintiff 
Randoll is privy, fo as to be in a fituation to maintain 
an a£tion at law, to recover it from the aiUgnees. It is 
true that this court is much in the habit of exerciflng 
a very ufeful jurifdi6llon by flaying proceedings in cafes 
where the money has been paid over by the bail ; and 
that is done upon application to the equitable jurifdic- 
tion of the court. But I cannot help thinking that there 
is great convenience in maintaining the fimplicity of 
fuits. If the money recovered by the aOignccs againfl 


W ZlVilf iOA- 


the 
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the (herifr, which was recovered againft him for his 
delinquency in an a^liion brought by them on this bill> 
which bill was depofited with the bankrupt, before his 
bankruptcy, and afterwards came into their hands, is 
money had and received to the ufc of the plaintiff, then 
if the bill had been taken by force from the perfon in 
whofe hands it was depofited, and ho had brought tref- 
pafs for it, and recovered againll the trefpaffer damages 
combining the perfonal injury and the lofs of property, 

J am not prepared to fay that fuch damages might not 
alfo be money had and received to the plaintiff’s ufc. 
But it may be faid the two cafes are not alike, becaufe 
here the damages were limited by the amount of the 
bill : but that I deny, for here the jury, if they thought 
that not the meafure of damages, might alfo have given 
damages for the tort under all its circumilances and 
aggravations. I am at a lofs then how to look into the 
minds of the jury, and to decompound their verdift, 
and pronounce how much they gave for lofs or delay 
of remedy, and how much in payment of the bill. 
Without the means of determining this, I caiiiiot fee 
what damages can be faid to be money recovered 
to the ufe of the perfon who depofited the bill, and 
more efpecially if, as it has been faid, the party ftill has 
his remedy by trover or aflion on the bill. Neither do 
I think that the agreement of the defendants’ attorney 
carries the cafe any further : an attorney may bind his 
client as to putting in bail and all the ordinary pro- 
ceedings of a caufe ; but had he a right in this cafe to 
undertake for the defendants that they lliould be liable 
to pay over all the money they (hould recover, without 
being recouped any of their expencea. It does not 
appear that any refervation of that fort was ftipulated 

for, 
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for, and therefore it was an agreement burthenfome to 
his clients. It may be faid that it is incident to fuch an 
agreement that they fhould be recouped, but I cannot in- 
fer that, when the whole extent of the agreement is ftated. 
It feems to me then that in a cafe where we cannot 
define how much damages were given for the delay and 
Other collateral confequences, we cannot pronounce the 
defendants to be truftees for the plaintiff in the verdi£l: 
which they recovered againft the fheriff, fo as to entitle 
him to this a^Iion. I do not mean to fay that in a 
court of equity they may not be compellable to pay over 
this money, but that will be after rcimburfing them- 
felves all cofts and expences. At the fame time I would 
not be underftood to be defirous of abridging that ufeful 
form of a£fion for money had and received in cafes 
where money is paid over for a third perfon, or where 
he is beneficially entitled to it ; but here, unlefs we 
could fereen and filter the verdi^f, and appropriate fo 
much on account of damages, and fo much for the 
debt, I am afraid we cannot determine fpecifically to 
what amount the defendants are to be confidered as 
truftees who have received money to the ufe of the 
plaintiff. 

Le Blanc J. It has not been difputcd at the bar that 
if Allder or his aflignees had recovered on the bill againft 
a party to the bill, the money might have been re- 
covered from ihcin, who had no right to the bill, by the 
plaintiff, who was entitled to it. In my view of this 
cafe, I think we may determine in favour of the plaintiff 

without breaking in upon any rule of law that has been 
adopted for maintaining di(tin£t the forms of a<ftions. I 
tiiink wc are at liberty to confidcr the a£lion againft the 

a fheriff 
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IherifF as a continuation of the original a£Uon, fo as to 
give the plaintiff the fruit of it, efpecially where we 
cannot but obferve that the damages given againft the 
flieriff are the precife amount of the debt due to the 
original party. Allder and his aflignees are the fame, 
and could only recover againft the fheriff by way of 
damages for tlie injury fuftained by them from the 
delay caufed in their obtaining the money due on the 
bill ; but if the bill did not belong to them but to fome 
one elfe, they are not really injured by the delay. With 
refpe£f to their cofts, I fliould think the plaintiff would 
not be entitled to recover in this acSlion without making 
an allowance for them, becaufe he muft have incurred 
cofts ; but if we are to hold the forms of a^fions to be fo 
ftri<ft, as to determine that the plaintiff is not entitled 
to this money, becaufe the defendants recovered it 
from the fheriff in an a£lion of tort, we ftiall be 
compelled to hold the fame language wfec the money 
has been paid by the flieriff under an attachment, or 
to avoid an attachment : but could it be contended 
that an action for money had and received would not 
lie, becaufe the money was paid to prevent an aiflion 
of tort ? There is great convenience in allowing the 
money to be recovered in this form of adion, and in 
confidering it as a payment in fatisfaiSlion, in order to 
avoid a multiplicity of fuits. It may favo an affion of 
trover and other circuitous modes of aflion. The 
ground therefore of my decifion is, that though this 
money was recovered from the fheriff in the fhape of 
damages in an action for his mIfcondu£f, yet that was 
the means by which the defendants obtained the fruit of 
the original a£lIon, to which they were not entitled 
for their own benefit, but for the benefit of the 

plaintiff. 
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x8x3» plaintiff. I fhould therefore wifh to have this cafe 
' confidered. 

Randox.1. 

againji 

jjkxu Batley J. It feems to me that the plaintiff is en<* 

titled to recover. 1 difclaim all idea of confounding the 
diilind^ion between courts of law and equity. A plain- 
tiff here muil undoubtedly fucceed upon legal principles 
alone) and unlefs it appeared to me that this plaintiff 
could fo fucceed) I fhould be indifpofed to permit the 
a£lion. Here Allder held the bill as truftec for the 
plaintiff, and had no right to fue upon it, except as 
agent for the plaintiff j if the bill had been paid to him 
it would have been for the plaintiff’s benefit, and Allder'^ 
affignees flood in the fame fituation. Under tliefe cir- 
cumflances they commence an action againfi; Dufrefrtey 
in Allder*s name ; the fheriff is guilty of an efcape in 
that ai^tion, which entitles them to another adfion againfi 
the fheridf. But on what ground were they fo entitled ? 
Not on the ground of being entitled in their own right } 
nor in right of Allder as principal, for no debt was due 
to him from Dufrefne in that character \ but the only 
ground of a^^ion was, their having been prevented from 
recovering what was due to the plaintiff. If the de- 
fendants had not fhewn that fomething was due upon 
the bill) they would have been non-fuited in their ad^ion 
againfi the fheriff. I agree that in that a£lion the jury 
were not bound to give damages to the amount of the 
debt, but it has always flruck me that they were war- 
ranted in doing fo. I fhould have great difficulty in 
faying idaaX. Allder or his affignees could have recovered 
beyond the amount of the debt, with interefl and cofls, 
more efpecially where they only fued as truflees ; for 
this is an a£lion for fatisfaflion, not for vindi£live 

damages. 
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damages* The {herifF is bound to put the party in the 
fame fituation in which he would have been had it not 
been for the cfcape ; and can that extend to more than 
the payment of debt and cofts ? When I fee therefore 
that the jury have given a fum greatly exceeding the 
cofts, muft I not attribute fome part of it to the debt ? 
There is no colour for the affignees v^ithholding the 
debt ; it could only be recovered as a debt loft to them, 
and it fliall not be permitted to them afterwards to turn 
round and fay that it is only damages for the delay in 
recovering the debt. It feems to me alfo that the re- 
covery againft the ftieriff would be a bar to any future 
action in Allder's name againft Dufrefne npon the bill. 
Suppofe then the plaintilF, inftead of Allder^ had re- 
covered againft the ftieriff, and hereafter fliould bring an 
action upon the bill againft Dufrefne, would it not be 
a defence for him to ftate that the plaintiff had already 
received the whole amount from the ftieriff ; I think it 
would. Then what difference docs it make that here 
the aftipn was by Allder and his affignees, Dufrefne 
would (till have an equal right to anfwer, that the whole 
amount of the bill had been received from the ftieriff, by 
the affignees, as truftees for the plaintiff. 1 am of 
opinion therefore that without violating any rule of law 
the plaintiff may be permitted to maintain this a£Iion. 
I do not fay that he is entitled to the whole fum which 
the defendants recovered from the ftieriff, for I think 
they have a right to retain their i&xpences in that fuit j 
but the plaintiff is entitled to the balance. 

•Ptfr Curiam (fl)> Rule abfolute. 
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(#) Dantpier J. was. abfent. 
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Replication to a 
plea of infancy, 
that defendant, 
/Incc the mak* 
ing of the pro* 
mifes, attained 
at, and that 
before the ex- 
hibiting of the 
bill he ratified 
and confirmed 
the promifes, is 
good after ver- 
dift, though it 
omit to allege 
that he ratified 
and confirmed 
after he came 
of age. 


Cohen againft Armstrong. 

JNDEBITATUS aflumpfit for goods fold and deli- 
vered. Plea, infancy. Replication, though true it 
is that the defendant at the time of making the promifes 
in the declaration was within the age of as the de- 
fendant hath in his plea alleged, yet the plaintiff fays, that 
the defendant hath fince the. making of the faid promifes 
attained the age of 2 1 , and that before the exhibiting of the 
bill of the plaintiff, to wit, on the ift of January 1813, 
at, &c., he the defendant affented to and then and there 
ratified and confirmed the faid feveral promifes, and each 
and every of them. Rejoinder, that the defendant did 
not affent to, ratify, or confirm the faid feveral promifes 
in manner and form as the plaintiff in his replication 
hath alleged. Verdict for the plaintiff. It was moved 
.in arreft of judgment on an. exception taken to the re- 
plication, becaufe it only alleged that the defendant rati- 
fied the promifes before the exhibiting the bill, but 
omitted to flate that he ratified them after he came of 
age. 

t 

The Attorney-General and Cemyn fliewed caufe, and 
contended that however good the exception might have 
been upon fpecial demurrer, or after judgment by default, 
it was cured by verdi£^ j and they cited W'ine r. U^are (ar), 
and I Williams^ Sound* 22Z*n.\ for after verdict it fhall 

r 

be intended that every thing was proved, which was ne- 
cefTary to make good the defe^ive ^illcgation, if it be 


(a) X Sidf. IS. 


defeflive; 
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defediivej and therjsfore that it was proved^ if it were 1813. 
neceflary, that the defendant ratified after he was of age. — — 

But it feems from the cafe of Borthwick v. Carruthers {a) ^gainft 

that if it had been fo alleged in the replication) it would ^’^***^*®*^*' 

have been unneceflary to prove it ; confequently it cannot 
be neceflary to allege it. 

Park and Reader^ contra, denied that Borthwick v. 

Carruthers was an authority to fliew that the replication 
need not allege that the defendant ratified after he came 
of age, for there it did fo allege ; . and as far as it was in 
point, they faid it was againft the intendment that the 
plaintifi^ proved at the trial that the defendant was of age, 
becaufe there it was held not to be necefiary. 

Lord Ellenborough C. J. This form of replication 
that the defendant ratified and confirmed the promife, is 
not according to the old form : I remember it ufed to be 
formerly that he promifed after he became of age. 

And, ftriftly fpeaking, that is the more correft form ; 
for no perfon ever ratifies in words his former promife, 
but he makes a new promife. To fay that he ratified is 
an artificial inference from the fadf : it is not a ratifica- 
tion unlefs done animo ratificandi ; whereas it is in gene- 
ral only a new promife to pay. 1 think however this 
replication may be fupported. Ratification and con- 
firmation mean fomething more than merely repeating 
the promife ; and the jury have found that the defendant 
has ratified. What does that mean ? It furely means 
that he rendered valid what was before done ; and how 
could that be except by a valid a£l, which a£^ would have 
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A natural-born 
Jubjtdtof this 
c Jiintry, domi- 
ciled in a fo- 
reign country 
in amity with 
tins, may law- 
fully cxercifc 
the privileges 
tjf a fu!)je£l of 
the country, 
where he is do- 
miciled to trade 
with another 
countiy in ho(^ 
lilily with this; 
therefore where 
plaintiir, a 
///7;-t)orn fnbjeft 
domiciled in 
America^ ctfc fl- 
ed a policy of 
alTurance on 
ftiip, freight, 
and goods, at 
smd horn A7r- 
giiiiu to any 
))orts in the 

and the 
Ihip was cap- 
tured in her 
way to Rlfinsttr^ 
in jDf/iwwrJ, 
DfHnmrk being 
in amity with 
titled to rtcovti 


been invalid} if he was then an infant. If the replica* 
tion had alleged mereljr that he repeated the promife, it 
m ight have been different ; but it alleges that he rati- 
fied ; and I think that will do. 

Per Curiam (a). Rule difeharged. 


(«) Damfier ]. w as abfcBt. 


John Bell againfl Reid. 

Bell and Others againji Buller. 

^J^HE firft of thefe two a£^ions was upon a policy of 
infurance} effeCled on the 13th of Jkfi'/y 1810, by 
William and John Bell and Co. (which was deferibed as 
the ufual ftyle and firm of the perfons refiding in Great 
Britain^ who received the order for and effected the 
policy,) on the fhip Imogene, valued at 4500/., and on 
freight valued at 2850/., at and from Virginia to her 
port or ports of difeharge in the United Kingdom, or 
any port or ports, place or places, in the Balticy &c. with 
leave (inter alia) to touch at all ports, places, and iflands, 
for any purpofes whatfoever, and fail to, and touch 
and ftay at, any ports or places whatfoever, and to 
wait for information off any ports or places, Setv 
The intereft was averred to be in the plaintiff John 
Bdlf and the lofs to be by hoflile capture. 

At the trial before Lord Ellenborough C. J., at the 
London fittings Michaelmar term 1811, it appeared 
in evidence that the fhip failed on the voyage in quellion 

ir,:ciUai but at war with this country: Held that the plaiutiir was cn- 

r. 
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with a cargo of tobacco on the 25th oi, February 1840, 
and that the captain, having previoufly received in- 
llru£i;ions to wait off Falmouth for orders from the 
lioufe of William and John Bell and Co. in London, as 
to the fhip’s port of difcharge and ultimate deftination, 
arrived off that port the latter end of March, and while 
laying on and off, received written initruflions, dated 
on the 24th of that month, from the houfe of William 
and John Bell and Co., to proceed to Gothenburg, and 
there place himfelf under the dire<^ions of 71 M*Nae, 
their agent. The ftiip accordingly proceeded, and ar- 
rived at Gothenburg on the 14th of April, and there 
received inilruftions in the lirft inftance from M^Nae 
to proceed to Stralfund, a Stuedi/h port 5 but before the 
ihip failed, M^Nae having received further inffru£lions 
from Beajley (a), who was one of the partners in the 
Lottdon houfe of William and John Bell and Co., but 
was thdn refiding at Hamburgh, diredfed the captain to 
call at Elftneur or Nyberg (as the wind might favour 
him) Danijh ports, for further orders from Beajley, On 
fhe 2 2d of April the Imogene left Gothenburg on her way 
to Elftneur for orders, and on the next day was cap- 
tured in the Baltic by a Daniflj privateer from Elftneur, 
carried into Copenhagen and ultimately condemned there, 
by a fentence pronounced in the prize court there, as 
engaged in commerce of a hoftile character. It further 
appeared that John Bell, the plaintiff, was a Britijh» 
born fubjecl, but had been refident and domiciled in 
the United States of America for upwards of 20 yezvs, 
and had become a citizen of thofe States : that he was 

(«) It did not appear in evidence whether Beafley was a Britijb or 
AtKtrican, but he w*» b«w faid to be an American, 
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a partner in the houfe of William and John Bell and Co.^ 
of LondoHy of which houfe Beajley alfo was a partner, 
who vfas then refiding at Hamburgh, That at the time 
of the infurance and down to the capture of the veffel 
jimeriea was in amity with Great Britainy Sipedeny and 
Denmark ; and Great Britain was in amity with Snveden, 
but at war with Denmark : and this the captain knew. 
The fhip had no Britijb licence to trade with or go ' to 
an enemy’s port. It was therefore objected at the trial 
that this ihip, owned by John Belly a Britijh fubje^t, 
though domiciled in Americoy could not lawfully go to 
an enemy’s port to call for ordersy without a licence from 
the crown^ but that fuch going was illegal and avoided 
the infurance. 

. The fecond ion was brought by John Bell and others 
upon another policy on the goods loaded on board the 
fame fhip Imogency and the proof in this cafe was the 
fame as in the iirft, with the addition of a letter of the 
13th of April 18 1 o from Beajley at Hamburgh to his 
partner Wm. Bell in Londony which was offered by the 
defendant in proof that the fhip with her cargo had been 
ordered to proceed to Eifineur or Nyberg in Denmarky not 
merely for the purpofe of receiving orders there as to her 
future deflination, but for the purpofe of trading or dif> 
pofing of her cargo there, if an advantageous opportunity 
ihiould occur. The letter was as follows : 

Hamburgh t April 1810 . 

By the mail of to-day I write to Mr. JkBNae to fend 
the Marsy and the Imogency or Georgia Planter y whichever 
arrives, fird, provided he cannot fell immediately at Got- 
tenburgy to Eifineur or Nyberg for my orders : once there, 
I have but little doubt ihall be able to difpofe of the 
cargoes deliverable in fome of the Baltic ports very ad- 

I ' vantageOufly. 
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rantageoufly. A cargo was fold that way the other day 
at 50 grotes ; alfo the tobacco i we muft not flatter our- 
felves with making much on it,” &c. (Signed R, G, 
Beajley.) The objeftion taken upop this evidence was, 
that the going to Eljineur for the purpofe of trading, was 
illegal, and avoided the infurance. ^ The plaintiffs how- 
ever in both thefe a^lions took a verdift for the amount 
of the defendants' fubferiptions, his Lordftiip referving 
to the defendants the benefit of thefe objections upon a 
motion. A rule nifi was accordingly obtained in both 
aC\;ions in Hilary term 1812; againft which, in the fol- 
lowing Eafler term, The Attorncy^Getieral, ^Gibbs,) Park, 
and J, W. Warren fhewed caufe, and Garrow, Holroyd, 
and Scarlett were heard in fupport of them. The cafes 
then cited, except the cafe of M*Connel v. He6ior{a), 
were afterwards mentioned and commented on by the 
Court in giving judgment; in which judgment will alfo 
be found the principal arguments ufed at the bar. The 
Court took time to confider. 

Lord Ellenborough C. J. on this day delivered the 
judgment of the Court fubftance as follows. This was 
a motion for leave to enter a nonfuit in an aaion againft 
an underwriter upon a policy of alTurance on (hip and 
freight on the Imogene, (and there was alfo a policy on the 
goods, the fubjea of another aaion) at and from Virginia 
to her port or ports of difeharge in the United Kingdom, 
or any port or ports in the Baltic, The intereft was averred 
in John Bell of America, and tlie lofs was by capture. The 
Ihip after arriving and lying off Falmouth, received orders 
to go to Gottenburg, where fhe arrived on the 14th of 

(a) 3i?^. 
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April 1 8 10, and was proceeding thence to Mlfitteurj ^n 
tile port, to get further initru^^ions, when (he was cap- 
tured by a Danijh Ihip. 'fhe (hip had received orders at 
Gottenburg to go to Elfineur for further orders from Beajleyy 
who was one of the houfe of Wm* Bell and Company. The 
captain knew that Elfineur was a hoilile port. It did not 
appear that Belly the partner refident in England y 
was a partner in the houfe in America, A verdid was 
taken for the plaintiff, with liberty to move for a non- 
fuit, upon the point whether failing to Elfineury a 
hoflile port, for orders was illegal. The cafe was ar- 
gued, and has been the fubje^l of long and deliberate 
confideration with us. The qucflion is, whether a 
natural-born fubjeft of his majefty domiciled in a 
neutral country, fuch as the United States of America 
then were, can, in refpeft of fuch his domicile, be 
entitled to enjoy the commercial benefits and privileges 
belonging to the citizens of that country, and be exempt 
from the difabilities and rellraints attaching on a natural- 
born fub]e£t of this country. In general it may be 
confidcred as illegal to touch at a hoflile port in the 
courfe of the voyage. In Dr. Edwards's Admiralty 
Cafes, p. 42. it is laid down by Sir Wm. Scott ** that 
there is no rule more clearly eftablifhed in principle, 
than that the port of deflination being an interdifled 
port, is the port of delivery of the cargo which, as 
I underftand it, means that the cargo muft be prefumed 
to be deftined thither for the purpofe of illegal trade. 
And Sir m, Scott adds, that it is impoflible to relax 
that principle ; if it were once admitted that a fhip may 
enter an interdi£led port to fupply herfelf with water, 
or on any other pretence, a door would be opened to 
all forts of fraud without the pof&bility of preventing 

them.” 
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them,** Afluming then on general principles of rea- 1813. 
fon and political convenience, that all intercourfe 
with the ports of an enemy is illegal, for what as^aiujt 
purpofe foever it may^ be, the queftion here is whether 
fuch rcfort in the cafe of a natural-born fubjedt domi- 
ciled in a neutral country (lands upon a different 
principle. The cafe of Scoft v. Schwartz^ Comyn*s Rep, 

677. is the firfl: cafe where a queftion of domicile arofe. 

That was a queftion whether the maftcr and three- 
fourths of the mariners, who had come from Riga in 
RuJfiHy could be confidercd as of the country from 
whence the (hip came, fome of them having been bom 
out of the dominions of Rujffay but being refident there. 

The Lord Chief Baron Comyrty in a mod learned judg- 
ment, in which he conGdered the law of domicile with 
reference to the navigation aifk very much at large, de- 
clared himfelf of opinion that they were men of that 
country within the intent of the navigation a<fl. The 
next cafe as to how far a BrittJJjAiorn fubje^l domiciled 
in the United States of America could be confidered as 
a citizen of America for the purpofes of commerce, fo 
as to partake in the trade to the Enji Indies y by virtue 
of the treaty, in which the w'ords are that the citi- 
zens of the United States may trade between the faid 
territories and the faid United States, w'as the cafe of 
Wiijonv, Alarrynty 8 31^, which came on after- 
wards in error, l Bof PA. 430* Kenyon and 

the reft of tlie Court of King’s Bench were of opinion 
that as Collett was a citizen of this country by birth, he 
could not throw off his allegiance to this country, but 
that he was alfo a citizen of AmcAca for the purpofes of 
commerce, it being found that he had been adopted as 
a citizen of that country *, and the circuraftance of his 
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being a natural-boni fubje£l: here could not deprive him 
of the advantages of being a citizen of that country. 
\n Bof. ^ PulL JEyrcC. J. faid, “Upon what autho- 
rity is it faid that a natural-born fubje£l: of the king 
fliall not trade to tlie Eaji Indies^ though he is an 
adopted fubje£b of another country, whofe fubjefts in 
general are allowed to trade to the EaJi Indies ? Shall it 
be enough to fay the reft of the king’s fubje£ts are not 
allowed to trade to the EaJi Indies^ and therefore you 
being the king’s fubjedi lliall not ? He will anfwer, I 
have a privilege which the reft of the king’s fubje^ls have 
not. I am the king’s fubjeiSl, but I am alfo the fub- 
jeft of the United States, and Great Britain has granted 
to the fubjefts of the United States that they may trade. 
He may add, I have violated no law of my parent ftate 
in procuring myfelf to be received a fubjc6t of the 
United States. She encourages the praflice, for flie 
herfelf adopts the fubjei^s of other ftates.” But this 
cafe as well as that of Scott v. SchwartZy it has been 
truly faid, neither exprefsly nor neceflarily eftablifti 
more than this, that for ordinary commercial purpofes, 
and the general objects of trade, a BritiJkAsom fubjedk 
is capable of becoming the adopted fubje£l; of another 
ftate, fo as to enjoy the privileges of commerce allowed 
to that ftate. But when a war breaks out with the pa- 
rent ftate, it is faid that natural allegiance requires that 
he muft abftain from any zO: which is contrary to the 
interefts of the parent ftate ; that trading with an enemy 
is an a£l of that defeription, affording aid and comfort 
to the enemy, and fuch trading, though not of a hoftile 
nature, may be the means of carrying on a treafonable 
intercourfe with the enemy. And the fame reafon 
extends to the natural-born fubje£);s of any other ftate 

who 
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who have become the adopted fubje£ts of our own 
country, if their parent ftate become engaged in ho(li> 
lities. Whether thefe confequences have or have not in 
them fo much probable danger as to require reftri^ion 
is a quedion of political expediency well worthy per- 
haps the attention of the legillature. In the. mean 
time we cannot help remarking that the trading with 
an enemy by a natural-born fubje£I has, under certain 
qualifications, been recognized, as appears by the cafe 
of the Elizabeihy cited in Potts y. Belly 8 T,R, 556., 
before Sir Thomas Denifon and another common law 
Judge, where the goods which had -been taken as coming 
from an enemy’s port were reftored to a Britijh-hoxn 
fubje^I, who was eftabliftied in a foreign country. 
Upon inquiry I fiud that a cafe has occurred at the 
Cockpit, before the prefent Matter of the Rolls, in 
which precifely the fame point was decided, and in 
which his Honour concurred. Contemplating thefe 
uniform authorities, according to which a trading with 
an enemy by a BritiJlsAioxn fubjedl domiciled abroad, has 
been regarded as innocent, and entitled to prote^Iion from 
condemnation ; it is impoflible for us upon this occa- 
fion to hold that thefe cafes were not well decided. 
This is only a motion for a nonfuit, and therefore rc- 
^0fylfigr to any one of us to confider this quettion if it 
fliould be prefented to us in a more folemn form for our 
decifion, we think that this rule for a nonfuit ought 
to be difeharged. 

There is a like rule pending in Bell and Others v. 
Buller. 
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Itue/Jof, 
yuly 6thf 

A certiorari to 
lemove an 
order of feflions 
confirmings an 
order of re- 
moval, fubjvA 
to a cafe to be 
Aated, mud be 
applied for 
within fix ca- 
lendar months 
after making 
the order of 
fenions, and 
not wittiin fix 
months after 
feitling tlie 
cale. 


The King agatnji The Juftices of Sussex* 

B OTLT renewed his application for a certiorari in 
tins cafe (^), the fix days notice having, fince the 
former rule was difeharged, been given to the jullices, 
as required by flat. 13 G. 2. r. 18. / 5. He urged as 
an excufe for the latcncfs of the application that the 
cafe had not been finally fettled till the Epiphany feffions, 
before which time the parties could not come to the 
Court for the removal of the order ; and the delay in 
fettling the cafe was attributable entirely to the other fide. 
Admitting in general that the fix months would run from 
the time when the order of fclfions was made, which in 
this cafe was at the Michaelmas felfipns, ftill the above 
circumftances took it out of the general rule. He cited 
Rex V. Winpennyy 34 G. i . where a fimilar application for 
removing an order for the maintenance of a baftard child 
was made after the fix months, and allowed. 


Lord Ellenborough C. J. The ftatute exprcfsly 
requires that the certiorari fhall be applied for within 
fix calendar months after order made; and I think it 
will be attended with beneficial confequences if we put 
a ftri£f interpretation upon, this claufe ; as it will have a 
tendency to accelerate the fettling of cafes which are in- 
tended to be brought up for our revifion. 

Batley J. In ftri£lnefs the cafe ought to have been 
fettled at the Michaelmas iQ^\oi\%y fedente curid. 

Per Curtamy Rule refufed. 


(<>) Sec ante, p. 63 x. 
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Tidmarsh againfi Grover* 

^^CTION by the inclorfee againft the acceptor of a 
bill of exchange. At the trial before Lor4 Ellen^ 
borough C. J. at the London fittings after Ec^er term, it 
appeared that the bill was originally accepted by the 
defendant, payable at Bloxam*^ and Co., with whom the 
defendant then kept cafh. Tlie drawer of the bill kept 
it in his hands three or four years after the acceptance, 
and then indorfed it to the plaintiff for a valuable con- 
fideration, at which time he erafed the name of Bloxam 
and Co. and inferted that of Efdaile and Co. in lieu of 
it, without the knowledge or confent of the defendant. 
The houfe of Bloxam and Co. bad failed in the interval 
between the acceptance of the bill, and the above altera- 
tion made upon it. Under thefe circumftances it was 
contended that the defendant was difcharged by the al- 
teration, and Rex v. Treble {a) was cited. His Lord- 
fliip referved the point, and the plaintiff recovered a 
verdi£f ; and on a former day in this term a rule nifi was 
obtained for entering a nonfuit. 


VTuefday, 

July 6li). 

Where the 
drawer of a bill 
of exchange, 
arc('pted pay- 
able at B. and 
Co.’s; after 
keeping it three 
or four years 
indorfed it to 

phintiir, eraC> 

ing the name 
ot B» and ^^o., 
and fubdituting 
£. and Co. 
without the 
knowledge of 
the acceptor, 

B. and Co. 
having failed 
fince the ac- 
ceptance : 

Held that 
plaintiff oould 
not recover 
againlt the 
acceptor. 


Park and Reader now fbewed caufe, and diftinguiihed 
this cafe from Rex v. Treble^ and Saunderjbn v, Bonves {b)y 
in which it was decided that the place of payment was a 
material part of the inftrument, inafmuch as thofe were 
cafes of promiflbry notes, where the place of payment 
was ill the body of the inftrument. But in Fenton v. 
Goundry (^r), which was the cafe of a bill of exchange, 

(J) 14 Bujtf 500. (c) 13 EaJ}y 


(a) % *Taun, 3*8. 


the 



73« CASES m TRlNITir TERM 

1^13* the Court held the place of payment to be immaterial. 

Tidmarsb acceptance had been in blanks the infertion of 

place where the bill was to be paid would not have made 

Grovsr. * ^ 

it void, Trapp v. Spearman (a), and Marfon v. Tetit ( 3 ): and 
what difference is there in effeft between inferring a place 
where none before exifted, and altering one which did 
exift. So in Kerjhanv v. Cox (^') Le Blanc J. ruled that the 
infertion of the words or order” did not vitiate the bill. 

The AttorneyGeperal contra, argued that Trapp v. 
Spearman^ and Marfon v. Petit were not authorities to go- 
vern this cafcy becaufe there the infertion of the place of 
payment after acceptance was only by way of memoran- 
dum 5 and that was the ground on which thofe cafes pro- 
ceeded, though it was not fo Hated in the note of them. 

Lord Ellenborough C. J. If nothing more appeared 
than what appears by the note of Marfon v. Petite I 
Ihould fay that cafe was wrongly decided, as at prefent 
advifed, but probably it was as fuggefted by The Attorney^ 
Gensral not written immediately under the acceptance, but 
only a memorandum where to find the money when the 
bill became due. Here if the alteration led to no other 
confequence than this, that the holder might have pro- 
teffed the bill for nonpayment at a place where the ac- 
ceptor had never made it payable, and thereby put the 
party to an additional expence, that would be a fufficient 
objedrion. But it goes further, and caufes the bill to 
carry with it the appearance of folvency by being direAed 
to Efdaile and Co., a folvent houfe, in Head of Bloxham 
and Co., an infolvent one : it purports to be an autho- 

(<*) 3 N, P.C. nf. (J) X Camp* iV,/*. (7. 8z. n. 

{c) Z EJp. N.P.C. 7,46. 

rity 
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rity to the other houfe to pay the bill, and if that houfe 
had chofen fo to underhand it, and had paid the bill, 
the confequence would be that the acceptor might have 
become liable to an a£lion at their fuit. It therefore 
holds out a falfe colour to the holder, and likcwife 
varies the contradt of the acceptor by fuperadding an 
order upon another houfe to pay the bill, and therefore 
it feems to me to be a material alteration. 


7i7 
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Le Blanc J. The alteration materially varies the 

I 

contract of the party who accepted. It fuperadds a re- 
fponfibility being in the nature of a requelt by the ac- 
ceptor to the other houfe to pay the bill. And not- 
withftanding the holder of the bill was not bound 
to go thither to demand payment, ftill he might go 
thither, and if he had gone, and the bill had been re- 
fufed payment, he might have protefted it for non-pay- 
ment. In Kerjhaiv v. Cox the alteration was with the 
confent of the defendant, and to corredl a miflakc in fur- 
therance of the original intention of the parties. 

Bayley J. I am alfo of opinion that the alteration 
varies the refponfibily of the party. Very poffibly the 
words written by the drawer under the acceptor’s name, 
in Marfon v. Petit were written in fuch a manner as to 
(hew that they were merely inferted as a memorandum, 
and no part of the acceptance. If this alteration be good 
I do not fee why an alteration to any diftant place 
would not be equally good. 

Dampier j. I concur in opinion with the reft of the 
Court. The cafe of Fenton v. Goundry only decided that 
the holder need not go to the place ; but he may go, and 
that is a fufficient obje^Iion to this alteration. 

Rule abfolute. 
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J^einefday, 

July 7th. 

In an a^ion for 
goods (bid to 
an infant, the 
ifliie being nr* 
eejfaries, if any 
part of the ar- 
ticles proved to 
have been fur- > 
niihed to the 
defendant may 
fall within the 
defcription of 
neceflaries, the 
evidence ought 
to be left to the 
jury. 


Maddox and Another againft Miller. 

^^SSUMPSIT for goods fold and delivered. Plea, 
infancy. Replication^ neceflaries. 

At the trial before BayUy J., at the lail al&zes for the 
city of VTorcefter, it appeared in evidence that the plain- 
tiffs were tailors at Woreejitr, and had furniihed the de- 
fendant with clothes. The defendant^ at the time of 
the delivery of the cladies^ was under age^ but lived 
apart from his father in the employ of a confiderable 
barge owner, atSlourpwi-on-Severn, and had flnee be- 
come a lieutenant in the North Gloucejier militia* His 
father was a clergyman in Gloucejierjhire, about 20 miles 
from IVorceJler, with an income of 700/. per annum, 
having four daughters and two Tons, of whom the de- 
fendant was the youngeft, all dependant upon him for 
fupport. In Auguft 1809 the defendant firft employed 
the plaintiffs, and between that time and iBio his 
bill for clothes amounted to 1 8/. 2/. 6 d* On the 27th 
September 1810 he paid 15/. in part of the then debt, 
which left a balance of 3/. 2/. 6 d, due to the plaintiffs. 
Between OBoher 1810 and February 1811 other articles, 
conliffing of fuperfine coats and the ordinary apparel 
worn by gentlemen, were furniflied him, to the amount 
of 16/. 4/. 6d., for the price of which, together with 
the balance of the former account, this adlion was 
brought. It did not appear what falary the defendant had 
during his employ at Stourport* The defendant was not 
introduced to the plaintiffs by his father, but had Cent for 
one of them to the inn to give him his (irff order refpe^i*^ 
ing the clothes. Objection was taken upon this evidence 

3 that 



that it was’ not ■ 9 ^ 

as there was no proof that 'the defendant 
time of the order, in need of clodun^f nor that the 
clothes fumiihcd were fuitable to his condition in 
life, nor that he had any income to enable him to 
pay for them. The learned Judge, after hefitatiiig on 
this obje£l;ion, direifled a nonfuit. A rule niii was ob- 
tained in the laft term for fetting it afide ; againft which, 
on a former day in this term. 



Dauncey and Abbott {hewed caufe, and contended that 
the affirmative of the iflfue being on the plaintiffs, they 
were bound to prove that the articles fupplied were 
neceffary and fuitable to the eftate and degree of the 
infant j which the evidence not only failed to prove, 
but proved the contrary ; for it appeared that the de- 
fendant was provided with clothes at the time of the 
order, and the articles fupplied were a defcriptioii 
fuitable to the higheft rank. The defendant was alfo 
a {tranger to the plaintiffs, and therefore they were 
bound, before they trufted him, to make inquiry, as 
was held by Lord Kenyon in Ford v. Fofhergill [a), which 
might have eafily been done, as the father lived but 
a fliort diftance from them. The rules which for- 
merly obtained for the proteftion of infants were 
more ftridl:, and have already been Efficiently relaxed ; 
in Brooke v. Gaily (b) Lord Hardwicke faid “ The law 
lays infants under a difability of contra£ting debts 
except for bare neceffiiries, and even this exemption 
is merely to prevent them from perilhing,” And per- 

{(i) ® r* C. Sri], S< C. 

(^) 2 Aik. 25. 

haps 
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haps the ilri£^ rule would have been the beft to ad* 
here to* 

Jervis and contrk^ urged that the queftion 

was not whether the evidence was fufficient to warrant 
the jury in finding for the plaintifF> but whether it 
was fufficient for them to deliberate upon \ if it was, 
then the nonfuit was incorredi. The queftion whether 
neceffaries or not is a mixed queftion of fa£t and law, 
and as fuch fhould be fubmitted by rhe Judge to the 
jury, together with his directions upon the law; and it 
is of importance that this fhould be obferved, for the 
keeping diftinCt the province of the Judge and jury. 
In former cafes it has been the practice to leave this 
queftion to the jury ; Lord Kenyon did fo in Bother gill 
\,Fordi and the jury found againft his opinion; and in 
a late cafe, of Leonard v. Roxburgh^ the fame courfe was 
adopted by Lord Ellenborough, Bainbridge v. Picker^ 
ing(a) feems to be the only cafe where the Court de- 
cided the queftion upon affidavit, but there the infant 
was living with her mother j and in Borinfale v. Gre^ 
ville {h\ Somerfet fummer affixes 1810, cor. Bayley h 
the queftion waj left to the jury, though the infant was 
living with his father. 


Lord Ellekborough C. J. referred to Clowes v. 
Brookes y Str, noi, and 9 Vinery 392., obferving that 
Strange had not adverted to the cafe of Rflinsford v* 
Fenwick \c)y which in the margin of Viner appears to 
have been cited, and admitted per Cur. as a cafe in 

(fi) (}) Selvyn^s N*P» id edit, 

(c) Carter^ 1*5. 


point ; 
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point I and in which Sife Serjt. faid thefc things 
of neceflaries have been referred to the Judges and 
not to the jury j” and F’augknn C.J, and two other 
Juilices obferved, Our being Judges of the nccelttiries 
IS to the nature of the tiling, not to the particulars* 
that indeed muft be tried by a jury.” His I.ordfliip 
alfo mentioned Mackerell v. Bachelor {d), w^ere the 
plaintiff brought alfurtipfit for the prices of a fattin 
doublet and hofe, with filver and gold lace ; a velvet 
jerkin and hofe, and a fuftian doublet and cloth hofe \ 
the defendant pleaded infancy. Replication, that the 
defendant was a fervant and attending upon the Earl 
of Effect in his chamber, and that the apparel was de- 
livered to him for his neceffary apparel during the time 
of his fervice : upon demurrer, the Court caufed the 
declaration to be read, and finding that the defendant 
was there written gentleman, agreed clearly that the 
fattin, lace, and velvet were not neceflary apparel for 
a gentleman, and therefore the a£lion would not lie 
for fo much, but only for the refiduc.” But his Lord- 
Ihip added, that in general certainly the qiieftion had 
been fubmitted to the jury, wdth fuch a direaion from 
the Judge upon the law as tlie circumftances required} 
and therefore if any part of the articles might be 
ftriaiy ncceflhries, it ought not to have been with- 
drawn from the jury. 


74 * 

1813. 

Maddox 
Aliii-i R. 


The cafe flood over for fome days, asd now 

Lord Ellenboroogh C. J. faid that the Court were 
of opinion, that this was not fo purely and exclur, 


lively 


Vo».» I. 


{a) CouU/horough, i 6 Z. 

3D 
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J^ednefUayy 
July 7 th. 


Ball havinfr 
rendered their 
principal with- 
in the eight 
days allowed by 
the rulcofTVfrt. 
z Ann-, arc not 
liable to the 
culls in an ac- 
tion on the re- 
cognizance up 
to the time of 
the notice of 
render, when 
the proceedings 
were flayed. 


CASES IN TRINITY TERM 

iively a queftion of law as that fome queftion {hould 
not have been left to the jury; the nonfuit there- 
fore mull be fet alide^ and a new trial had. 

Rule abfolute. 


C RESWELL againji Hern* 

Same againji Dealy. 

^HESE were rules nifi for referring it to the Mafter 
to tax the plaintiff his cods in thefc a£l:ions upon 
the recognizance of bail, and alfo the cods of his appli- 
cation. The plaintiff obtained final judgment in the 
original aftion, and iiTued a capias ad fatisfaciendum re- 
turnable in eight days of the Purijicationy Feb» 9th, to 
which non ed inventus being returned, on the 10th he 
commenced thefe actions and ferved the defendants with 
a latitat. On the i6th of February the bail rendered the 
principal, and gave notice thereof to the plaintiff’s at- 
torney, whereupon further proceedings in thefe a^lions 
were dayed. 


Lanves fliewed caufe, and .relied on Smith v. Lewis (<r) 
as being a later determination than Hughes v. Poide* 
vin (b)y on the authority of which this rule was ob- 
tained. He contended that as the« Court in Smith v. 
Lewis allowed the bail to day proceedings without pay- 
ment of cods, they mud of necedity hold in this cafe 
that they were not liable to pay them ; and he referred 


(«) ibMaJlyiyS. 
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to the rule of court, Tritt, i Ann.^ and faid that in fcire 
facias on the recognizance no cofts were allowed. 

jp. Pollock^ contrh, incited that Hughes v. Poidevin was 
directly in point, and that the Court in Smith v. Lewis, 
though they were of opinion that the bail were entitled 
to have the proceedings ftayed unconditionally on no- 
tice of the render, did not overrule the former cafe. 
Therefore, though the plaintiff is not at liberty, accord- 
ing to Smith V. Lewis, to require as a condition of flay- 
ing the proceedings that his cofts fhall be paid, it is ftill 
open to him, according to Hughes v. Poidevin, to come 
to the Court by a feparate motion for payment of his 
cofts. And he faid the rule of Trin* i Ann., that all 
further proceedings (hall ceafe, meant fubfequent pro^ 
ceedings, and not the cofts of former proceedings. 
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CltCSWELL 

asawjt, 

liEKK. 


Lord Ellenborough C. J. There is not any con- 
dition in the rule refpeding cofts, the terms of which 
rule were exprefsly adverted to by the Court in Smith ^ 
v. Lewis, and do not appear to have attracted their 
particular attention in Hughes v. Poidevin, although the 
rule itfclf is given by the reporter in a note. The rule 
ftates, that «« if bail are impleaded in debt on the re- 
cognizance, they fliall have eight days to render the 
defendant.” The effea of this is to enlarge the time for 
rendering the principal eight entire days, giving the bail 
^1^0 of being in the fame fituation then as if 

they had rendered originally at the return of the writ. 
The rule goes on, “ and on notice thereof all further pro- 
ceedings lhall ceafe.” Such being the terms of the rule, 
how can the Court fay that all further proceedings fhall 

not ceafe until payment of cofts. Tliat would be im- 

3 D z pofing 
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CAtSWEll, 
‘ eaainft 
Hebk. 


poHng a new condition againft the exprefs language of 
the rule, which fays, that upon notice of the render, all 
further proceedings (hall ^eafe. Then if the bail are 
ftill liable to be called on to pay the colls by this mo« 
tion, they will be fubje^l to a further proceeding. 


Le Blanc J. If the Court had confidered the bail 
liable for the cods in Zmith v. Lewisy they ought to have 
made it a part of that rule. 

Per Curiam^ ^ule difcharged. 


John Phillips Efq. and Emma Kis Wife, and 
Thomas Shrawley Vernon Efq. againft 
Henry Deakin. 


Devife to the Mailer of the Rolls direfled the following cafe 

ule ot teAator*s JL . . r i. 

daughter for for the opinion of this Court : 

to*he7firft”and Thomas V ernon^ of Hanbury^ in the county of W’orcejler, 

tafuma^k! re- January 1 7 1 1 , after giving 

waindcr to her certain annuities and legacies, devifed all the reft and 

daughters m ^ . . 

tail general, reiidue of his real eftate, including the real eftate in 

with like re- , _ _ . . . , • 

malnders to his this caufe, to truitees and their heirs, to the ufe of his 

arnf'danghuTrs remainder to the ufe of Bonvater Vernon 

Icverally and 
fuecelTively ; 
and for default 
•f fuch ilFuc to 

faeh «»f the ufes, preferve contingent remainders; remainder to his firft 

for fuch of the . 

intents, and 

fubjeA to fuch limitations declared hy the will of T. V. as fliall he then exifling, unde- 
termined, or capable of taking eiTefl, or as near titereto as the deaths of parties and other 
intervening accidents and contingencies, and the foies uf law and equity will then ad- 
mit : Held that 7*. 5. who would have taken a VcAed remainder in tail, and would 
then have been tenant in tall in |k>fle(Tion under the will of 7. did hot take anr 
veAed eflate under the words of leferencc to the will of Y. during' tlie . lUc of the 
fccond teftatof’s daughter, / 

And 


for 99 years, if he fhould fo long live, with a power of 
jointuring; remainder to truftees, during his life, to 
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and other fons in tail male, and in default of fuch 
Iflue to W m. V ernorif the bi;pther of the faid B. Vernon^ 
for 99 years, if he Ihould fo long live, with like 
power of jointuring ; remainder to trullees during his 
life, to preferve contingent remainders j remainder to 
his firft and other fons fuccelTively in tail male, and 
in default of fuch iffue^ to the faid W. Vernon*/ brother ^ 
Thomas Vernon, for his life^ with remainder to his firf 
Mtid other fons fucc^vely in tail male, with a like power 
of making a jointure ; and in default of fuch idue, 
then to other perfons, with an ultimate limitation to 
the tflator's own right heirs, * The wife of the tef- 
tator died in his lifetime, and in 1720 the teftator 
died j upon whole death Bowater Vernon entered upon, 
and continued until his death in polTeirion of all 
the ten:ator*s real eflates comprifed in the faid will. 
B, Vernon died in 1735, leaving a fon, Thomas Vernon^ 
who on his father's death entered upon and became 
poflefl’ed of the faid real eftates. In 1745 ^he faid 
Thomas Vernon fuffered a recovery of all the real eftates 
devifed as aforefaid, and declared the ufes of fuch re- 
covery to himfelf in fee; and being fo feifed in fee of 
the eftate in queftion, by his will, dated the 23 d of Sep^ 
Umber I77t, he gave and devifed all and every his 
manors, advowfons, meffiiages, farms, lands, tenements, 
and hereditaments whatfoever and wherefoever, late the 
eftate of Thomas Vernon, deceafed, (the firft teftator,) and 
alfo all other his (the fecond teftator's) real eftate, what- 
foever and wherefoever, unto the Hon. J. Torh and R* 
Lygon, their heirs and afBgns, to the ufe of two perfons, 
their executors, &c. for a term of 500 years, upon cer- 
tain trufts therein declared, and from and after the de- 

2 D 3 terminal 
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termination thereof, to the ufe of his (the fecotid tejlatof^s^ 
jirji and other Jons fuccejftvel^ in tail maUy and for default 
of fuch iflue, to the ufe of his daughter Emma Vernon 
(now the plaintiff jE. Phillips) and her ailigns for the 
term of her natural life^ without impeachment of wafte, 
and with fuoh leafing powers as therein are expreffed, 
remainder to the ufe of the faid J, York and i2. Lygon 
during the life of E. Vernon^ upon truft to preferve con- 
tingent remainders ; and from and immediately after the 
deceafe of the faid E. Vernon, to the ufe of her firjl and other 
fons fuccejftvely in tail male^ and for default of fuch iffue 
to the ufe of her firft daughter in tail male, and for de- 
fault of fuch iffue to the ufe of the fecond and all other 
her daughters feverally and fuccelRvely in tail general, 
and for default of fuch iffue to the ufe of the fecond and 
all other the fecond teftator’s daughters feverally and 
fuccefiivcly in tail general, and for default of fuch iffue 
to the ufe of his wife during her life, without impeach- 
ment of wafte 5 and after the deceafe of his wife, to the 
ufe of his niece E, J. L, Maude for life, remainder to 
the ufe of the faid truftees during her life, upon truft 
to fupport contingent remainders, and from and after 
her deceafe to the ufe of her firft and other fons in tail 
male, and for default of fuch iffue to the ufe of her firft, 
fecond, and all and every other her daughters feverally 
and fucccfllvely in tail general, and for default of fuch 
iffue he devifed all his faid real eftates “ to fuch of the 
nfeSi for fuch of the intents and purpofes, and under 
and fuhjeEl to fuch of the limitations^ po/wersy provifoesy 
condilionsy and agreements mentioned and declared in 
and by the faid will of my late couftn Thomas Vernon 
(the firft teftator) as Jhall be then exi/ling undeterminedy or 

capable 
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capable of taJang effe^, or as near thereto as the deaths of 
parties and other intervening accidents and contingencies % 
and the rules of law and equity will then admit of,* 

Thomas Vernon (the fecond teftator) died in 177 1, 
leaving his daughter E, Vernon (now E, Phillips) him 
furviving, which E. Phillips has no iflue. The niece 
E,J,L, Maude is dead without iflue. The plaintiff 
Thomas Shrawley Vernon is the eldeft fon and heir of 
Thomas Vernofiy who was the eldeft fon and lieir of ‘ 
Thomas V ernotty the third tenant for life under the will 
of Thomas Vernon the lirft teftator, and would now have 
been the tenant in tail in pofTcflion of the real eftates 
given under the limitations of that will, if fuch limita-^ 
dons had not been barred by the recovery fuffered by 
Thomas Vernofiy the fecond teftator. 

The queftion is, whether the plaintiff, Thomas 
Shrawley Vernon has now, under the will of Thomas 
Vernony the fecond teftator, a vefted eftate tail in re- 
mainder in the real eftates devifed by the will of Thomas 
Vernon the fecond teftator 5 or whether, under the words 
of reference from the will of Thomas Vernon the fecond 
teftator, to the ufes in the will of Thomas V ?rnon the 
firft teftator, no eftate is to veft until all the prior and 
fpecific limitations contained in the will of Thomas Ver- 
non the fecond teftator, fliall have determined or failed 

of effect. 

.Prefony for the plaintiff, contended th^itT. S, Vernon 
took a vefted remainder in tail under the will of T, 
Vernon the fecond teftator, and for maintaining this he 
argued that it was a rule of law not to conftrue a limita- 
tion in a will as a contingent remainder, if it be capable 

3 D 4 
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of being conCdered as veiled ; oh which rule, he 
faid, the cafe of Doe v. Maxey (a) was decided : and 
there was alfo another rule that words, though apparently, 
founding in future, (hall be coriftrued as giving a prefent 
intereft, if the intent, as it is to be colle£led from 
the context, fo requires ; and for this he cited Bo- 
ri^on*s cafe (3), Bromfield v. Croo.vder (r), and Doe v. 
Nowell (^j. As ^to the intent, he faid that the plain- 
tiff T. 5. Vernon would now have been tenant in tail in 
poffeilion, under the firft will, and that the intent of 
the fecond tellator was not to alter the effe^ of the 
devifes contained in the firft will, ^ny farther than 
by poftponing them in favour of his own children and 
niece, and their families *, after which he meant to 
reftore the order of fucceflion to its former channel 
under the firft will. Therefore the devife upon cTe- 
fault of iffue of his children and niece “ to fuch 
of the ufes for fuch of the intents, 8cc. in the will 
of the firft teftator as fliall be then exifting undeter- 
mined or capable of taking effe£l,” &c. was not 
meant to deferibe the perfon who fiiould take when the 
preceding eftates determined, but merely to defignate* 
the ufes. And this conftru£lion of the devife is con- 
firmed by the concluding part of it, which is in the 
ordinary language of conveyancers, when they would 
dire£l executory eftates with reference to exifting ufes. 
The devife is not only to fuch of the ufes, &c. m the 
will of the firft teftator as ftiall then be exifting undeter- 
mined pr. capable of taking effe£l }** but it goes on, or 


(a) 1% EtflysZg, 

to 


{i) 

\d) I Af. 5 ^. 327. 


as 
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as near thereto as the deaths of parties and other inter- 
vening accidents and contingencies and the rules of law 
and equity will admit the obvious fenfe of which is 
to deferibe an order of fuccefhon as near as poflible to 
the will of the firft teflator, as If the fecond teftator had 
faid it fliall go on in the lame line as far as events will 
permit. The confequence of holding this a contingent 
remainder will be to fufpend the power of alienation per- 
haps for centuries ; and alfo to make tlic ultimate limi- 
tation to the right heirs of the firft teftator contin- 
gent : for that limitation is dependent on the words 
of reference, and cannot take efl'e£f , as in Doe y. 
wj^hout thep. 

Scarlett contra, admitted that the law rather inclined 
to the veiling of eftates than fullering them to remain 
in contingency, and that in the conftrmSUon of wills a 
remainder might be either vefted or contingent, accord- 
ing to the intention of the teftator, and that if the words 
were ambiguous, the Court would conftruc them fo as to 
elFe£luate the general intent. He faid that it was not 
denied on the one lido that the form of words was np- 
plicable ratlicr to contingent than vefted eftates, and 
on the other, he admitted that the teftator intended 
that after the failure of a certain clafs of perfons whom 
he had interpofed, the limitations in the lirft will, as far 
as could be, fliould take effeifl. But the queftion is when 
are they to take effe<5l, whether at the death of the 
teftator or not until the failure of iflhe of the daughter ? 
It is fubmitted that the latter is the period to which 
the words of reference point. T.he words are, to 

filch 
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fuch of the ufes, &c. as fhall be then exifting.” When ? 
The will exprefsly ftates^ viz. on default of iflue of 
the daughter or niece \ that conftitutes a contingent re- 
mainder : it goes on or as near thereto as the deaths 
of parties, &c. will then admit why contemplate the 
deaths of parties if he meant to give veiled remainders ? 
If it had been to fuch perfons inllead of fuch ufes^ there 
would have been no doubt, and whatever ambiguity that 
word may raife is done away by the context ; which 
taken together means that the limitations over (hall not 
become veiled till failure of iflue of the daughter. If it 
were otherwife the tenant for life joining with the re- 
mainder-man, might defeat the fubfequent limitations. 
The cafe of Doe v. Maxey was not decided on the con- 
ftrudlion of the will. 


Prejlon in reply, cited the cafe of Carnvardine v. Car-* 
nuardtne{a)i and relied as before on the rule of law 
which inclined to accelerate the veiling of eUates, and 
urged that the Court would therefore conltrue the words 
of this will as deferiptive of the time of taking, and 
not of the perfons to take; and he compared it to a 
limitation to remainder to the right heirs of J?., 
which he faid was a veiled remainder in ^.’s right 
heir, without waiting for the death of A.^ and yet it 
was uncertain who would be the right heir of B, 
at the death of A. 


The following certilicate was fent. 

{a) Fearn*s Exec* Dev* 4th, edit. 5. 


This 
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This cafe has been argued before us by counfel} we 
have conlldered it, and are of opinion that under the 
words of reference from the will of Ihomas Vernon^ the 
fecond teftator, to the ufes in the will of Thomas Vernon 
the firft teftator, no eftate has vcfted in Thomas Shrawley 
Vernon by virtue of the will of Thomas Vernon the 
fecond teftator. 

Ellenborough. 

S. Le Blanc. 

J. Bayley. 

H. Dampier. 

■July yth, 1813. 


1813. 


Phillips 

‘’Xoinjl 

Dkakin. 


On the Part of John Bell, Reuben Gaunt 
Beasley, and Walter Bell, who have 
furvived William Bell, deceafcd; and of 
the faid R. G. Beasley, Adminiftrator of the 
Eftate and ElFe£ls of the faid William Bell, 
who died inteftate, in the Matter of William 
Scott, a Bankrupt. 


THE Lord Chancellor dircded the following cafe for 
the opinion of this Court : 

J BELLi R. G. Beajley, Walter and William Bell, Money id- 
s/ • . , ^ r • .. ii • - vanced to S. 

deceafed, carried on bufinefs in partneniiip, as 

favors, in London, under the firm of IViUiam and John ,|,j 

Bell and Co. Witliam Belt was the only partner refident 

in London, and the concerns of the partnerlhip there count’ofpay- 

*** " ' nients to be 

made on posi- 

c5es of afll, ranee underwritten by of himf«lf and /?. in 

previous agreement between them to become Oiarers m profit and lofs on fuch pohe cs. 

was held not provcal.Ie under the comraifliou of A'., who bcca.-ue bankrupt, by the 

ftttYiying partners of were 
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(Bankrupt). 


vere folely managed by him. On the ift of January 

1809 William Bell and Scotty the banlcrupt, vcfbally 
agreed to become interefled in partnerfhip, as to profit 
and lofs on policies of infurance on marine rifks to be 
fubferibed by Scotty in his own name. And on thn ift 
of January 1810 it was farther verbally agreed between 
them, that fuch partnerfhip ihould be extended as well 
to ' policies to be fubferibed by Scott for William Belly 
as to policies to be fubferibed by Scott in his own name. 
For fome time previoufly to the year 1809 William 
Bell had been in the habit of advancing money out of 
the funds of the faid lioufe of Bell and Co. to Scotty 
for his accommodation. The fums fo advanced in the 
year 1808 amounted to 5503/. i6s. ^d.y and the balance 
due from Scott to the houfe of Bell and Co, on account 
of fuch advances at the end of that year amounted to 
317/. 14/. iid. In the courfe of the years 1809 and 

1810 Scott continued to apply to William Bdl from 
time to time for advances of money \ in confe<iuence of 
which application William Bell in the year 1809 ad- 
vanced money to Scott from time to time out of the 
funds of the houfe of Bell and Co,, to the amount ot 
10,592/. 17/. 3d., which amount was reduced by re- 

i 

payments in the courfe of that year, leaving a balance 
at the end of the year 1809, due from Scott to Bell 
and Co., on account of fuch advances, of 5077/., 
J2S. jcd, including therein the fum of 517/. 14/. iid. 
remaining due at the end of the year 1808 as aforefaid. 
And in the year 1810, previoufly to the 31ft day of 
Auptjl in tha^t year, (on which day William Bell died,) 
William Bell advanced' money to Scott from time to time 
out of the funds pf the houfe of and Co. to the amount 
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^2bo/. 6 s» lOf/.j which amount was reduced by repay<- 
ments from time to time, leaving a balance on the 
31ft of Augujl^ due from ^cott to the houfe of Bell 
and Co. on account of fuch lait-mcntlonod advances of 
4418/, 3r. 7t/., making together with the balance due 
at the end of the year 1809, the fum of 9495/. i 6 s. s 4 - 
Of the monies fo advanced to Scott in the years 1809 
and 1810 the whole, except tlie faid fum of 317/. 
14 -f- was on account of payments to be made on po- 
licies of infurance underwritten by Scott on the partner- 
ihip account between him and Willinm Bell in purfuance 
of tne verbal agreements fc^made between them, but no 
fpecific fum was applied for by Scotty or adv'anced to 
him for any fpecific lofs or payment on any particular 
policy. The advances of money were all made by 
William Belly by drafts in the firm of Bell and Co. on 
their bankers. No profits have accrued upon the under- 
writing of fuch policies. 

The queftion for the opinion of the Court is, Whe- 
tlier under the clrcumftances above hated, the faid */. 
Belly R,G,Bt’oJley and Walter Belly as furviving part- 
ners of the faid WtUlam Bell are, or the faid R, Q, 
Beajleyy as admiiuilraior of the eftate and elFe«fls of , the 
faid William Belly is entitled to prove under the com- 
miiB)»n of bankruptcy ifllied againh the faid William Scotty 
the whole or any and what part of the faid fum of 9495/. 
16/. 5//., the balance remaining unpaid of the monies ad- 
vanced by the faid William Bell to the faid William 
Scott, 


1813. 


Ex paiic 
Brli. 

and Oiljcrs 
in Re 
S<’o r r 
(Bankrapt). 


XVeiherell on a former day in this term, argued on be- 
half of the parties claiming to prove under the commif- 
fion; and as to the balance of 317/. i4f. xid. he faid, that 

it 
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it could not be affe£):ed by the illegality of the contta^ 
between Wm. Bell and having been incurred before 
the exiftenee of that contradi; j and as to the remaining 
balance he faid it would be hard to implicate the other 
partners in the tranfad^ion> becaufe one of them made 
the advances out of thepartnerlhip funds for the purpofes 
of his own private fpeculation. And he urged that there 
was no cafe like the prefent where the money had been 
held not recoverable by the other partners. In Sullivan v. 
Greaves {a) i Mitchell v. Cockburne\b)^ Aubert v. Maze (c), 
and Booth v. Hodgson (r/), it will be found that the a£fions 
were brought either for the recovery of lolles paid^ or of 
profits arifing out of the illegal partnerfhip ; fo that in 
thofe cafes to have permitted the plaintiffs to recover 
would have been to have enforced thofe very agreements 
which the law had prohibited. But this claim is not to 
enforce the agreement, but is collateral to it, and it has 
never been decided that a loan of money, tlie objefl: of 
which was only in an executory fenfe for illegal purpofes, 
might not be recovered back. If indeed a fpecihc fum 
had here been lent on a fpecific policy for the payment of 
a lofs accrued under it, that might have been different j 
but the cafe negatives that, and (hews that the loan was 
a floating loan for general purpofes, and it is not even 
ftated that it was applied to thofe purpofes. But granting 
that feme part of it was fo applied, the parties claiming 
will be entitled to the refid ue. Suppofe A. had advanced 
10,000/. to B, on an illegal concern between them, and 
B, expends only 5000/., would it not be againft con- 
fcience to allow B. to retain the refidue ? Or fuppofe A, 
had advanced the money partly on a legal and partly on 


(a) Park's Infur. 8. 

(c) 1 Btf ir Pull, 371. 

3 


an 


ib) zH.Jll.379. 
C T. R. 40J. 
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dn illegal concern^ could B, refufe to account for the 
whole ? In Lacajfaude v. White (a) it was held that 
money paid upon an illegal conOderation might be re^ 
covered back ; and though in Honvfon v. Hancoeh the 
Court refolved othdrwife> that was bccaufe there the 

money had been paid over by confent. And in Steers v. 
JLa/hley^c), where Lord Kenyon would not permit the 
plaintiff to recover on a bill of exchange given for the 
differences paid in a flock-jobbing tranfafiion^ yet he faid 
that « if the plaintiff had lent this money to the defend- 
ant to pay the difierenceSi and had afterwards received 
the bill in queflion for that fum^ then according to the 
principle cilablifhed in Petrie v. Hannay(d) he might 
have recovered thereby recognizing the poflibility of 
a contrail’s exifting collateral to the illegal contrail. 
And in Mitchell v. Cochhurne^ Eyre C. J., adverting to 
Faihney v. Reynous (e), obferveF, that thofc cafes were 
one ftep removed from the illegal contrail itfelf, and did 
not arife immediately out of it.” That is the defeription 
of the prefent cafe 5 it is a contrail collateral to, or rather 
independent of, the original tranfailion. 


Puller y control, was flopped by tlie Court. 

Lord Ellenborough C. J. If there were any poffi- 
bility of feparating the guilty from the innocent partner, 
the Court would gladly have caught hold of any circum- 
(lance for that purpofe. This however muft be confi- 
dered as if the claim were inflituted in the name of all 
the partners for the benefit of the delinquent partner as 

(fl) 7T.-ff.535. ty) 8 T.ff. 575 » (c) 6T. ff. 6r. 

3 T. A 4i S. {() 4 

well 


7S$ 

181J. 

£x partd 
Bkll 

and Othert 
in Re 
Scott, 
(Bankrupt). 



1S^ 

tSiy. 


£x patte 
iSBLt 

And outers 
in Re 

SCOTf, 

• (Bankrupt). 


CASEf> IN TRimTY TERM 

as die reft. The ^ueftion then comes tb this, wHfe* 
ther thefe itdvanced tould be recovered from StoU, the 
party to the illegal adventure^ How was the money ad- 
vanc<id ? • Ifs as it hits been contended, this were a loan of 
money on account general! yj there would have been much 
in the argument j but it was not an advance for general 
purpofes, but for the very purpofc of carrying into effe£t 
this illegal traffic and concern between the partners. It 
was argued as if the puipofe for which the money was 
fir ft advanced was equivocal; that it' was otily upon 
Scotfs account and for his accommodation, but the latter 
part of the cafe exptefsly dates that the wjiole, except 
the fum of 317/* I 4 J'* 1 was on account of payments 
to be made on policies underwritten by Scott on the 
partnerfliip account between himfelf and W'm. Belly aJ- 
though no fpecific fum was applied for or advanced to 
Scott in rcfpe£t of lofs or payment on any particular po- 
licy. I take it for granted that this is the ufual way 
in which one partner makes advances to another ; and 

this was not a tranfa£lion, as it has been put in argu- 

♦ 

inenl, of a mixed nature, combining a legal as well as 
all illegal objedl, to the former of which thefe advances 
might be aferibed; but the whole was illegal; Nor 
does this cafe fall within Petrie v. Hannay, ami Faikney 
V. Reynousy as they were deferibed by Eyre C, J., as 
being one ftep removed from the illegal contra£l ; it is 
tp carry into effedl the illegal contrafl itfelf. Under 
thefe circumltances I think an a£lion could not be main- 
tained to recover back thefe advances. It is unne- 
ceffary to go through the other cafes of Mitchell v. 
Cockhurne and Aubeft v. Maze. This is clearly an at- 
tempt to recover back money advanced for the further- 
ance and in the very execution of an illegal contraft, 

5 and 
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and if recoverable, fo might money advanced for the 1813. 
purpofe of carrying on a fmuggling tranfa£lion. Thcfe 
remarks do not apply to the fum of *117/. 14/. Bell 

... , . Ti. andOthcu 

which was advanced before this illegal partnerlliip was in Re 

, , . Scott, 

entered into. (Bnukrupt). 


Le Blanc J. The fingle faft dated puts an end to 
the argument ; for it is dated that the advances were 
on account of payments to be made on policies of aflii- 
rance ; which amounts to the fame thing as if they had 
been made on a particular policy. 

The Court fent the following certificate : 

ft 

This cafe has been argued before us by counfel \ we 
have confidered it, and are of opinion that J. Be//, 
R, G. Beajley, and TTalter Be//, as furviving partners of 
JVilUam Bell, are entitled to prove 317/. I 4 J‘* 
no more, of the balance remaining unpaid of the money 
advanced by the fiiid William Bell to W, Scott, under the 
commiflion idued againd the faid W. Scott, and that 
jR, G. Beajley, as adminidrator of the edate and efFe£ls 
of the faid William Bell, is not entitled to prove any 
thing under the faid commiflion. 

Ellenborough. 

S. Le Blanc. 

J. Bayley. 

H. Dampier. 

July 7th, 1813. 

end of trinity term. 
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INDEX 

TO THE 

PRINCIPAL MATTERS. 


ACTION UPON THE CASK, 

Pleading, i. 

AFFIDAVIT, 

See Practice, 2. 

W HERE an airulavit of debt con- 
tained no placti in the jurat, 
but purported to be fworn before 
the Chief Juftice of the King’s 
Bench of Ireland, and to be figned 
by him, a d fuch fignature was veri- 
iitd by affidavit here : Held that it 
was fufficient foundation lor arreft- 
ing the defendant under a Judge’s 
order on mefnc procefs. French v 

SeUenu and CuUmore, E. 5 i 3 * 

page 30 i 

agreement. 

Ban KRUPT, I. Contract. 

Where it was agreed between the 
plaintiff and one of the defendants, 
proprietois of a Uage coach, to cai^ 
ry certain parcels for the plamtin 
free of cxpcncc, which were ac- 
cordingly canied for two years, but 


there was no evidence of any know, 
ledge of this agreement by the oihcr 
defendants ; and the defendants had 
given notice that they would not be 
accountable for paicels above the 
value ol 5/., unleJs entered and paid 
for, &c. HeM that the defendants 
were not hahle tor the IoIj; ol a par- 
ed of above the value of j,'., fent by 
tlie plaintiff niukr this agreement, 
of which no notice of it.s value had 
been given to the defendants. Fho- 
tnat li 'r:^nold and Jubn Cot hf edge Bid- 
nold V, JFiJiiUn IVaterhoufcy John 
Wiiterhoufe, Snimiel Water houfe, John 
Watfon, and Thotnns Culdwell, E. 
53 G. 3. Page 255 

AMENDMENT. 

Where a verdi(^ is taken for the da- 
mages in the declaration, fubjedl to 
a leference of all matters in diffe- 
rence, the Court will not give leave 
to increafe the fum in the declara- 
tion and rule of reference on an affi- 
davit that a larger fum will pro- 
bably be proved before the arbi- 
trator. Pear/e v, Cameron, T. 53 3* 

67 s 
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APPEAL. 


ASSUMPSIT. 


ANNUITY. 

Where the grantor of an ajimiity by 
deed conveyed to the grantees all 
his cflate in the ini e reft of 10,000/., 
in truft for himfelf until default in f 
payment, and after default to retain 
thereout the arrears, &c., and after 
letaining the arrears, upon further 
truft for himfelf : Held that a me- 
morial, which ilated that the in- 
tereft of the 10,000/. was by the 
deed conveyed to the grantees upon 
thetru/Is thereby declared^ wasdcicc- 
tive ; although the grantor had not 
the legal eftate in the inteveft of the 
J 0,000/. at the time of his convey- 
ance of it to the grantees, but the 
fame was veiled in trullees in trull 
for him, after dediitling certain an- 
nual payments, and the trullees did 
not join in conveying their intereft 
to the grantees. Leyce/ier and Others 

■ V, Lockwood, E. 53 G. 3. Page 527 

APPEAL, 

iVc JusTiCFs, I, 2. Mandamus, 4, 3. 

Notice, 1, 2. 

Where an order of removal was made 
and executed on the day before the 
holding of the Epiphany feflions, and 
the parilh to which the pauper was 
removed, gave due notice and en- 
tered their appeal at the Eajler fcf- 
fions, at which felftons the juftices 
refufed to hear the appeal, on the 
ground that it fhould have been en- 
tered at the Epiphany ftfllons ; this 
Court granted a mandamus to the 
juftices to receive fuch appeal, not- 
withftanding it appeared that the 

■ Epiphany feflions continued for four- 
teen days, and were afterwards twice 
adjourned to dlllant days, and that it 
was the practice of the feflions to 
allow appeals to be entered at any 
time during their continuance, or 
at the adjournments, and to refpite 
ike hearing 10 the next feflions. 


Tie Kin^ v. The ^JnjTices nf Surrey, 
/i. 53G. 3. Page 47 V 

APPRENTICE, 

St’e SkTTLKM FNT OV ArPR-ENTiCE- 

SHIP, 1. Settlem EN r BY Hir- 
ing AN D Service, 2. 

In an indenture of apprenticcfliip a 
covenant by the apprentice to allow 
his mallet 2J. per week, and to have 
wages, and provide for himfelf dur- 
ing the term, docs not require the 
additional ftamp required by 4i,G. 3. 
c. 98. upon an indenture where a 
fum of money is contracted for vvitli 
the apprentice. 1 he King .v. Ihe 
Inhabitants of the Townjhip of Brad- 
ford, H. $1 G, 15 r 

ARREST, 

See BAtL, 5. 

^ASSUMPSIT, 

iS’^re M oney had and receivid. 

1. Where the mailer of the plainiiffs’ 

fliip entered into a charter-party, as 
agent for the plaintiffs, with the 
defendant, a partner in the houfc 
of JM, and Co., for the delivery of 
goods upon a ftipubted freight, and 
the goods were delivered to M, 
and Co, who were the confignees 
named in the hill of lading : Held 
that the plaintiffs could not main- 
tain ajfumpfit againft the defendant 
for the freight- Schack and Another 
V, Anthony, T. 53 G. 3. 573 

2. Where the plaintiff, a druggill, 

after the 42 G. 3. c, 38., but before 
the 51 G. 3. c. 87 , fold and deli- 
vered drugs to the defendant, a 
brewer, knowing that they were t» 
be ufeJ in the brewery : Held that 
he could not recover the price of 
them. Langton and Otbei's v. Hughes 
and Another, T» 53 G, 3. 395 

ATTACHMENT, 
Practice, 4. 

ATTOR- 



Award. 


BAIL. 


ATTORNEY. 

f • The lien of the plaintiff's attorney 
upon the debt and cofts recovered 
in the caufe after affirmance upon 
writ of error, mu ft be fatlsficd be- 
fore the defendants ate entitled to 
fet them off againft a judgment re- 
covered by them in another caufe 
againfl the plaintiff ; and coftft in 
error arc cofts in the caufe. Alid- 
dleton V. Hill and Another, H 53 G. 3. 

Page 240 

2. An attorney has a lien for his ge- 
Tieral balance on papers of hi-i client 
v.’h'ch come to his hands in tlie 
Gourfe of his profeffional cmploy- 
Kient ; therefore where C. gave his 
r.tfo.'-ney a fpecific fum for the par- 
pofe of fjti.ifjing a debt for which 
an execution had l.Toed againft his 
goods .at tlic fuit of /?., and the 
attorney paid the >no’;ey to Z?.,who 
theieupi n tielivered to hi'.t a l.aie 
which had been depolittd by C, 
with B. as a feciirity for the debt : 
Ib id that the attorney had a lien 
on 1 for his general balance due 
from C, ; and that fuch lien was not 
extinguilhed by his having taken 
acceptance - trom C. for the amount 
of that balai.ee before the leafe canic 
to his hands, lome of thofc accept- 
ances when the leaic did come to 
his hands having been difhonored, 
and one of them taken up by the 
attorney, Stevenfon and Another, 
Afflgneei oj Collis, a Bankrupt, v. 
JBlakelock, Gentleman, E. 5 3 

535 

ATTORNEY, WARRANT OF, 

See Warrant of .Atiokney. 

AWARD. 

X. Where a caufe was referred under 
a Judge's order with a provlfo that 
the arbitrator firould make his award 
on or before a Jay. certain ; but if 
he fhould not be then prepared, 
that the time ftiould be enlarged 


761 

from time to time, as he might re- 
quire, and a Judge of the court 
might think reafonable and juft; 
Held, that the time for making tlie 
award was duly enlarged by the ar- 
bitrator indoiiing on the order, on 
the day preceding the expiration of 
the original time, that he required 
further time ; although the Judge's 
order, granting fuch further time, 
was not obtained until a day fubfe- 
quent. Reid v. Fryatt, H, 53G..3. 

Page I 

2. Where two parties agreed to be 
bound by the opinion of a profef' 
fional man upon the conftrufllon of 
an of pailiament, who gave his 
opinion in favour of one ; fuch 
opinion was confidered as tinal and 
conclufive, thougii it recommended 
the piiuted ftatuic to be compared 
with the pavllament roll before the 
matter was fettled, under a doubt 
whether the ftatute was not mif- 
prinled. Brice v. Hollis, //. 53 G. 3 . 

3. Where a verdief is taken for the 
damages in the declaration, fubjetb 
to a reference of all mattets in dif- 
ference, the Court will not give 
leave to increafe the fum in the de- 
claration and rule of reference on an 
affidavit that a larger fum will pro- 
bably be proved before the arbitra- 
tor. Pearfes. Camet'on, Y. 53 G. 3. 

. ^>75 

4. It feems that under a reference of 
all matters in difference the arbitra- 
tor will not of neceffity be confined 
to the amount of the damages for 
which the vcrdiA is taken. 

BAIL, 

Costs, 4. 

I. If in a joint aftion againll two the 
recognizance of bail be drawn up 
by miftake in an adion againft one 
only, and the plaintiff after two 
writs of fci. fa. againft the bail, and 
nihil returned to them, fign judg- 
j E 3 mcn^ 



CiAIXiMi. 


BANKRUPT. 


•fit 

inent BgattWi the bail and talc6 out 
extctitiotu the Court will fet afide 
the judgment and execution for ir- 
regularity. Holt V. Frtink (tnJ 
Another., H 53 G. 3. Page 199 

f . Bail in error are not chargeable in 
an aftion upon the recognizance 
with nicfnc profits, where they have 
fiot been afeertained hy writ of 
inquiry piiiftiant to 16 Sc 17 Car. 2. 
e 8. Doe v. Reyno ds and Sawyert 
Bad in Error f) E 53 G. 3. 247 

3. Where the plaintiff in error within 

four days after being ruled to pint in 
belter bail, viz. on the day after 
HVary term, gave notice that he 
IhouM juftify the fame bail on the 
firll day of the enfning term, and 
two days before the lull day of that 
term gave notice of frefli bail ; 
Xdeld that the la? ter bail were not 
entitled to juftify, tlirre being no 
rexfon affigued for the non-attend- 
ance of the former ball. Lunn v, 
i.eonardy E 53 C. 3. 366 

4. Wheie the piair.iifl in error was 

ruled in vacation to put in bttur 
bail, and took no notice of it until 
four davs before the next term, 
wdicn he gave notice of added bail 
for the itt day of the term: the 
Court would not permit the bail to 
juftify. OJlrcich and Another v. 
IVilfon, E, 53 G. 3. 3 '^’7* 

3. Bail attending to juflify aic entitled 
to protetlion fvoni arrcll on mefne 
procefa. Kimmer v. Greeny 'E. 
53 G. 3. 638 

BANKER, 

See Bills of Exchange, 6. 

Set-off, 2. 

bankrupt, 

Partners, 2. Set-off, 4. 

Trover. 

1. Where, by agreement between B, 
and the defendant, B. agreed^ on 
payment U him of a fum certain, to 

7 


convey to the defendant a dwelling- 
houfe, and to deliver poflefliou of all 
the houfehold furniture and ftock, 
and that after formal poflcinon de • 
livered to the defendant, B. fttonld 
be allowed to remain in poflVffion 
for three months without paying 
rent ; which agreement was notori- 
ous in the neighbourhood, and the 
money wiis paid by the defendant, 
and a foima! delivery made to him, 
and B. afienvards left in poftefilon 
according to the agreement, w’ho 
becanic bankrupt whilft he fo re- 
mained in poffelTion, and before the 
expiration of the three months ; 
Held that this w'as not a poficliion 
by the bankrupt within the ftatute 
21 jnc. I . c. 19. y, 1 1 . Muller and 
AnolJjery Affiances of Meeh, a Banh~ 
rvpty v. Mofs, E. 5 3 G. 3 Page 375 
Z. Where a tr ader, upon being arrefl.ed 
for a debt of 135/*, efcaped from 
the officer and fled into the houft of 
another, and was jrurfued by the 
officer and inquired for at the houfe, 
but was denied and tire door Uepjt 
faft, and, whilft he remained there, 
declared that he did it for fear of 
other creditors; and when it was 
dark letunred borne to his own 
houfe, and gave dirc£lions to detry 
him to any one that called, and 
contiirucd nearly a month in his 
bcd-chanibcr : Held that this con« 
lliuited one or more a£l or aCls of 
bankruptcy, under the words of the 
llatiitc, ** beginning to keep houfe,** 
or, “ otherwife abfenting himfclT ;** 
and a creditor of the bankrupt, who 
had fued out a wpt again ft him, 
and, without proceeding upon it, 
afterwards received from him a bill 
of exchange in part-payment of his 
debt, after being apprifed that there 
had been a meeting of his creditors, 
and that the bankrupt’s affairs at 
that time were only capable of pay- 
ing the demands of hix creditors by 
inftalmcnts, although he was afltircd 
by the bankrupt’s agent that they 

would 



BANKRUPT. 


BILLS OF EXCHANGi, Ac. 


would come round, was liable to re- 
fund the proceeds of fuch bill to 
the aflignees of the bankrupt, as a 
payment not in tlie tifnal courfe of 
trade, and before notice of his In- 
folvcncy. Ihiyiy and Others, 
Jignees of Luckraft. a Bankrupt, v. 
Schojield and Another, R. 

. 33 « 

. Where S, obtained bills of ex- 
ciiange from the defendant upon a 
fraudulent reprefentation that a le- 
curity given by him to the defend- 
ant (which was void) was an ample 
fecniity, and on the next day hav- 
ing rcl'olved to Hop payment, in- 
formed the defendant tliat he had 
repented of what he had done, and 
iiad fent exprefs to Hop the bills, 
and would return them, and three 
days afterwards committed an ail of 
bankruptcy, after wliicU he returned 
to the defendant all the bills (ex- 
cept otie which had been difeount- 
ed], and alfo two bank notes, part 
of tlie proceeds of luch dtfeount, 
and the defendant delivered back 
the fecurity, and afterwards a 


S; the ailignees under vvhsch cont- 
milHon brought trover agair.H ih 
defendant for the bills and bank 
notes: Held that the defendant 
was tmtltled to retain them. GUid- I 
ft'jne and Others, AJftgnees of 
SUland r/m. IVutJun, Ba‘:kri!pts,^^^ 

Hadwen, ii- 53^^'3* . ' i 

Where /v'., a tradelman, being ar- j 
n-Hcd at the fuit of the defendant 
upon a ca. fa , placed goods m tl 
l,Lds of the Hieillf ’s olBcer to rude 
money upon them, who accordnigJy 
pledged them, and live %veeks attcr- 
wards paid over the amount to t re 
defendLt : Held that the aflignees 
of R., who had committed an aa 

of bankruptcy before '*“1 . 
might recover the money paid to the 
defendant in an aa.on for 
had and received, although ^ 
feudant wa*; not privv to the ^ 


of the goods by the fhcrifT’s officer 
and although the money paid to the 
defendant was not the identical 
money raifed by the pledge. Af- 
hinfon and Another, Afjignees of Ro- 
berts, a Bankrupt, v. Athmfon, T, 

53 3* Pagc5«3 

Where a trader went to his neigh- 
hour and told liim that he expcilcd 
to be arreHcd, and while he re- 
maiiic'd there was informed that a 
Hieriff’s officer was going towards 
his houfe, upon which he concealed 
hirnfelf in the back room, and dc- 
fi.ed his neighbour to watch, and 
when told that the officer had gone 
pad his houle and had left the 

Hreet, immediately returned home : 
Held that this was an ail of batik- 
rupccy within the words of 13 EU%, 
f. 7. and I I. c. 15. “ olhci- 
wlfe abienting iiimfelt to the in- 
tent to delay creditors, although 
it appeared that not only no cre- 
ditor was dtlayed, hut tliat none 
could poffilrly be delayed. Che- 
ti ' j’tvelh V, IBiy , T . 53 3 - 


BARON^ AKD FEME, 
See Husband and Wir*. 


bastard. 

See Ci*ND> I • 


BEER, 


See Drugs* 


ELS OF EXCHANGE AND 

promissory notes. 

ee Money had and recei'/i d, 3. 

A prefentment of a bill of ex- 
change at a baiiking'houfe afier 
hriiikinR liouri:, wluTt Uic Imulc i» 
(hat, is uot a fafSdent prcfsntiomt 
to charge the drarver: aad no .a- 
fercnce .s to he (Iraa .1 froin the cir- 
Ladtance oMh. hiU h.ng^^pre- 
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fented by a notary, that it had 
been before duly prcfented within 
banking hours. El/ord and Qihcrs 
V, Teedt //. 53 C, 3. Page 28 

S. Where partners refidcnt in Ireland 
ligned and indorfcd a copper-plate 
imprclfion of a bill of exchange, 
leaving blanks for the date, futn, 
time when payable, and name of 
the drawee, and tranfmiitcd it to 
E, in England for his ufe, w'ho 
hlicd up the blanks and negotiated 
it : Held, that this was to be confi- 
dcrecl a bill of exchange by relation 
from the time of the figniug and iii- 
dorfing in Ireland^ and confeqiicntly 
that an Englj/b ilamp was not nc- 
ceflary. Snaith and Others v. Alin- 
gay and Others t //. 5? G. 3* 87 

3. Where the d awer of a foreign 
bill of exchange at the time of the 
drawing was in a foreign country, 
but returned home before it became 
due, at which time it was difho- 
noured and protefted, hut notice of 
the difhonour only, and not of the 
protefl; was left at the drawer’s 
houfe : Held that this was fufE- 
cieat. Robins v. Gibfon^ E* 53 C. 3. 

288 

4. Where S- obtained bills of exchange 
from the defendant upon a fraudu- 
lent reprefentation that a fecurity 
given by him to the defendant 
(which was void) was an ample 
fecurity, and on the next day having 
rcfolved to flop payment, informed 
the defendant- that he had repented 
of what he had dune, and had lent 
exprefs to Hop the bills, and would 
return them, and three days after- 
wards committed an a«5t of bank- 
ruptcy, after which he returned to 
the defendant all tlie bills (except 
one which had been difcouutcd), 
and alfj two banknotes, part of the 
procecds^of fuch difeount, and tlie 
defendant delivered back the fcou- 
tity, and. afterwards a commifiion 
of bankruptcy iffued againlt S., the 

uiider frhich commillion 


brought trover againft the defen- 
dant for the bills and bank-notes : 
Held that the defendant was en- 
titled to retain thcn>. Glad/lone 
and Others^ Affignecs of yames Sill 
and IVil'iam Waifon^ Bankrupts y v. 
lindnveny E. 53 G 3. Page 517 

5. Nt*tlce to the drawers of non-pay- 

ment of a hill of exchange by fend- 
ing to their count ing-houfe, during 
bouts of bnlinefs on two fucctffive 
days, knocking there, and making 
noife fufiicient to be beard by per- 
fons witliin, and waiting there fe- 
veral minutes, the inner door of the 
counting-hoiife being locked, is 
fufiicient, without leaviiig a notice 
in w'riiing, or fen.'ing by the poll, 
though fome of the drawers live at 
a fmall diftance from the place. 
Crojffe and Other Sy AJJtgnees of Fea 
and OtherSy BankruptSy v. Smith, 
T'hoitijfon and Othersy £• 53 G. 3. 

545 

6. Perfons who are bankers both for 

the drawers and acceptor of a bill, 
and have received it from the draw- 
ers, and given credit for it in an 
account current between them, if 
before it becomes due they receive 
directions from the acceptor to ftop 
the payment af it at the place of 
payme^u, and do fo accordingly, 
arc not bound to give notice of this 
circumflance to the drawers, but 
upon noivpayment of the bill may 
look to the drawers, nutwithfland* 
ipg they have not given fuch no^ 
tice : anti they are not bound to 
apply the money of the acceptor in 
their hands in dilcharge of the bill ; 
but if the drawers becotne bank- 
rupt, it will couflitute an item in 
the account between them and the 
bankets. •/5. 

. Where the drawer of a bill of ex- 
change, accepted payable at -B. 
and Co.’s ; after keeping it three 
or four years indorfcd it to plain- 
tiff, erafing the name of B. and 
Co., and I'ubEitutipg E» and Co. 

without 



BISHOP. 


CARRIER. 


jei 


without the knowledge of the !ic 
Ctrptor, B. and Co. having failed 
fince the acceptance: Held that 
plaintiff could not recover againll 
the acceptor. Tidmarjb v. Grover t 
T. 52 G. 3 . l'aEc73S 


BISHOP. 

A flntute made in 1663 by the 
Birtiop, with the conftnt of the 
Chapter of Exeter^ conferriug upon 
every canon relidentiary, who flir.ukl 
ceafe to be fuch by promotion to a 
higher degree and dignity in ^ the 
Church of England (unlefs it be 
by voluntary rcjignation^ See.) the 
right of receiving to his own nfe 
the whole profits and advantages of 
the canonry for the following year, 
fuppofing fuch a llatute to be valid, 
is at all events contrary to the 
policy of the cccleliallical cllablilh- 
ment, and to be conflrued ffriCfly « 
therefore, where the defendant, 
who was j 3 tan and Canon of that 
Chapter, rcfigncd the lame in order 
to obtain promotion to anoioei 
deanery, to v.’hich he v/as (hvirtly 
afterwards promoted: it was held 
that he was not vviihin me !l.Uu-.e, 
not having ceafed to be a member 
of the former church by pn*rnotioii 
to the latter, but having ceakd to 
be fo before his promotion: and 
bcfules, his relignation having beim 
voluntary, he was cxpret:’.y e-x- 
chided by the unns of the except 
tion; and a promotion from one 
deanery to another, ieems not a 
promotion to a higher negree. 
The admiffion of the plaiamf 
Canon into plenum jus. 
not made until a year after .us y 

related back to t.tc time- 
»bcu his title to the prohis accrued, 
fo as ,0 enable bin to marut « 
aaion for tlvem. Corn"' 

CW.» C. 0 .. ti. 53 G. V 


BOND. 

A bond given to patifti offtcert 
reciting that B. had taken a houfe 
in the parilh for a term of 7 years, 
and condiiiuned to indemnify the 
parlflr againft any charges which 
they might fuftaln on account of 
B. and his family becoming inhabi* 
t in s of and belonging to the parlfh, 
is not di!cli:nged by B*% purchaf- 
Ing an ti’.ate of the value of 30/. iu 
the paili'h, and refullng on it up- 
ward.! of 40 days after the expira- 
tion of the 7 year’s leafe. Edwards 
and Another v, Bohbit, //. 53 3 * 

i’age 120 

Where the putative father of a 
bailard cliilj gave a voluntary bond, 
and not under the coinpulfion of 
Hat. b G. 2. r. 31-, to the pariflt 
officers conditioned for the payment 
of a fum certain every three months 
until the child ihould ht' deemed 
capable of providing for htrfelf: 
Held that fuch bond was good, 
and the condition fuflxclcntly certain. 
Middkham v. Dellerhy) E, 53 3 * 

31® 


BRIDGE, 

See Inojctmemt. 

BRISTOL CAN.\L COM- 
PANV, 

See Evroi: wcE, 5. 

BROKER. 

See SfiT-OFt', 1. 3. 

CANON, 

See Bishop. 

CARRIER. 

1 Where it was agreed between the 
1 plaintiff and one of the defendants, 

1 proprietors of a ffage coach, to 
'•arry certaio parcels for the plaintiir 
* free 
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free of expcncc, which were ac- 
cordingly carried for twoi. years, 
but there was no evidence of any 
knoxviedge of this agreement by the 
other defendants ; and the defen- 
dants iiad given notice that they 
would not be accountable for par- 
cels above the value of 5/., unkfs 
entered and paid for, &c. Held, 
that the defendants were not liable 
for the lofs of a parcel of above the 
value of 5/., fent by the plaintiff 
tinder this agreement, of which no 
notice of its value had been given 
to the defendants. I'h'mas B'tgnold 
and John Cocifedge Bigno d v. Wil 
Ham Wate hwfe^ Waterhoufe^ 

Samuel IVaterhoufe, John IVatfony and 
Thomas ColdwelL £. ka G. 3. 

Page 255 

CERTIORARI. 

1. A certiorari to remove an order of 

feffions confirming an order of re- 
moval by two juftices, muft be 
moved for within fix calendar 
months after fuch order of fefii >n 3 
made, and fix days notice of fuch 
motion muft be given to the juftices 
purfuaut to 13 G. 2. r. 18. f 5., 
liotwithftanding the order of feflions 
was made fubje^i to the opinion of 
this Court on a cafe to be ftated, 
which cafe was afterwards ftated, 
and fettled by the juftices at the f.f- 
fions. The King v. The JuJlices of 
Sujfexj T <531 

2. A certiorari to remove an order of 
fcHions confirming an order of re- 
moval, fubje£t to a cale to be 
ftated, muft be applied for within 
fix calendar months after making 
the order of ftflions, and not within 
fix months after fettling the cafe. 
T he King v. The JujVices of Sujfext T. 

53 ^' 3 * 734 

CHARTER-PARTY, 

^e/*AssuM.?siT, I. 

The charterer of a Ibip from L, to B. 
and back, cannot plead to an adioii 


brought againft him hy the owner 
on the charter-party for not provid- 
ing a fiiflficient cargo at B , that 
the fliip failed on the x’oyagc from 
//. vvliliout convoy, contrary to 
the 43 G. 3. e. jy,, and that the 
plaintiff was privy to and knew tlic 
fame: it not being in the contem- 
plation of the parties at the time of 
entering into the contratf to vio- 
late the regulations of that adl. 
IVilfon^. Foderinghamt E% 53 G 3. 

Page 468 

CLOTHIERS, 

.See Mandamus, 6. 

COLLECTOR OF TAXES, 
See Distress, i. 

The ?3 G. 3. c. 90. f, 4., for paving 
ard lighting the parifh of St, Mar- 
tiny which prohibits under a penalty 
any perfon rlnring the time he Jhuli 
be caVt&or of any taxy or hold ajiy 
ollice of profit, or be inttrtlled in 
any contraft or work to be done in 
the exeentiou of that a£t, from 
ailing as a committee man under 
the aft, does not extend to a col- 
leftor of the aflefled taxes, hec 
V. Birrell, E. 53 G. 3. 482 

CONTRACT, 

See Assumpsit, 

Where a perfon performed work for a 
committee, under a refolution en- 
tered into by them “ that any fer- 
vice to be rendered by him ^ould 
be taken into confideratioD, and 
fuch remuneration be made as 
(hould be deemed right Held 
that an aft ion would not lie to re- 
cover a rccompenfe for fuch. work, 
the refolution importing that the 
committee were to judge whether 
any remuneration was due. Tay- 
lor and Another y jjjfignees of Walfby 
a Banhrupty v. Brewer and Othersy 
E. g3 G. 3. 290 

CON. 



COSTS. 


COVENANT. 


CONVOY, 4 

CuARTEtt-PARTV, I. 

CORPORATION, 

See Mand.amus, 2, 7. Quo War- 
ranto. 

COSTS. 

I* The lien of the plaintiff’s attorney 
upon the debt and colls recovered ^ 
in the caufe after affirmance upon 
a writ of error, mull be fatlslicd 
before the defendants are entitled 
to fet them off againll a judgment 
recovered by them in another caufe 
againfl the plaintiff: and colls in 
error are colls in the caufe. A'Jtd- 
dleton ■ V. Hill and ylnothsr, II . 
53 G. 3. Page 240 

2. The profecutor of an indidlment 
for obftruaing a highway mull 
fticwhimfclf to be the party giievcd 
in order to obtain colts undtt the 
5 & 6 U'. f. 1 f. / 3. : there 

fore where the profecutor <lid not 
apply for the colh until two years 
after judgment given, and it did 
not appear that he had ever iif d ; 
the highway before it was Hopped, : 
and wl.illl ii was flopped declared. | 
^ he did not care about «t : Held : 
that he was not entitled to c.)ils a-* | 
the party grieved, alt hough the 
profecution was at his iniKuice and 
kpence. I he King, an the KroJ.- 
cutkn of yin ^Kthur CKetjJIer, ^v- 

Inrl'tlon, E- 5-3 ^ 

1. Where the plaint ifV in atiO-np-ii 
failed to prove his fpeeial counis, 
but upon the conimcn counts tc- 
covered lefs 

balance of an account whidi con- 
tained items botli on the debef a-A 
credit fide ; Hdd that by 39 
40 G. 3. *04. 'vas depnve. 

of cofb, it appealing that toe de- 
fendant lefulcd and traded m Eon- 
Joa. Fomins. Another, 

E. 53 C?- 3 ' 


. The plaintiff in an action on the 
recognizance of bail, is not entitled 
to the coils up to the time of notice 
of render and Haying proceedings if 
the bail render their principal within 
the eight days allowed by the rule 
of Trin, 1 Anne. Crrjpivell v. IJtrn, 

T. 53 G. 3. Page 741 

COVENANT. 

. Where a lefll'C of a houfe and 
garden for tea m of yeats covenanted 
with the Iclfor ** not to life or tx- 
creife, or permit or fnffer to he 
ufcil or txeriilfd, upon the de- 
inifed picTuifes, or any part tliercof, 
any tr.ulc or biiliiHls whatloevcr, 
S:c. without the licence of the 
Ufior,” &e. and afterwards, with- 
out the licence ol the lelfor, al- 
figntd ilic leafc to a fchooIniaHcr, 
who carried on his buHnefs in the 
houfe and premilcs : Held that the 
iiffignmcnt was a l)reacli of lliis 
covenant, and the Jefibr entitled to 
re-enter under a proviTo for re-entry 
for non-pcrformance of covenants. 
Dne on the demife of Bijb v. Keeling, 

!(■ 5 3 ^'• 3 *^ ^ 95 

Where the plaintifT, as executrix, de- 
clared that the delendant, by deed, 
conveying to the plaintiff’s tcflator 
certain lands in fee, fubjcA to re- 
demption on payment of afum cer- 
tain, covenaeted with the tefbtor 
ti.at he was at tlie titnc of executing 
the deed feifed in fee, and had a 
I right to con\ey, &c. ; and affigntd 
I bn breach tliat ifie defendant was 
not feifed, &c , and had cot a 
light to convey, hc..\ this was 
held ill upon fpecl.d demurrer, and 
! that the executrix could not main- 
i tain an aftlon for fuch breaches cf 
! covenant, without fhewing forre 
I fuecial damage to the teftalor in 
1 hh lifetime, cr that the plaintitt 
; claimed fonie inrtrdl in the pre- 
i n ibs. Co-.wuant upon requelt of 
1 the 
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DEVISE. 


the teftatbr, hU heirs or alHgns, to 
iiAke further affurance to the tefta- 
■ tor, his heirs and affigns, and breach 
alHgned that the plaintiff, as execu- 
trix, requeued the defendant to ex- 
ecute a releafe between the defen- 
dant, the plaintiff, and S. for 
farther affuriiig the premifes to the 
ufes mentioned in the deed, which 
the defendant refufed ; without 
Ihewing that the plaintiff claimed 
an intereft, or to whofe life the rc- 
leafe was to enure, or why b’. 
w'as a party to it ; was confidered 
ill on fpecial demurrer, A demurrer 
for caufe of mIQoindcr of breaches 
of covenant mull be to the whole 
declaration, and not to the breach 
alone wh ch is mlfjoined. E.'iz- 
Kin^dortf Executrix ^ iSc. v. Nottle, 
53 G. 3 - 355 

DEED, 

tS'ee Assumpsit, i. 

DEFEASANCE, 

Set Warrant of Attorney, 

DEVISE. 

I. Devife to the ufc of A* only fur- 
vivlng fon of J. S., for life, and to 
his firll and other fons, &c , and 
for default of fr.ch ih'ue to tl\e ufe 
of the firit, fecond, and of all and 
every other fon and fons of y. S. 
lawfully to le begotten, and the heirs 
male of the body of fuch firft and 
other fons, with provifo that the 
faid A. and iiis iirll and other fons, 
and alfo the hril and other fons^^^e- . 
after to be born of the faid J, S. 
fliould reiide at the family hou.'e, 
&c. : Held that the fecond fon of 
y. S., born before the date of the 
will, (hould take upon the death of 
A» without ilfuc. Do&on the ftveral 
demifts of IVilUam and Thomas James, 
Other vifr HaUeltt H. 

53 (J. 3. 124 


2. Devife of *« all that my farm 
called Troguesfarmf now in the oc- 
cupation of A. CJ* is not neceffa- 
rily limited to the lands of Trogues 
farm in the occupation of A> C., 
but may be fliewn by evidence to 
extend to other lands of brogues 
farm not in his occupation. Good- 
title, on the demife of Radford, v. 
S uthern, E. 53 &. 3. 

Page 29f; 

3. Devife of all the tellator’s freehold 
ellates to J , S. for life, and on his 
deceafe to and among his children 
equally, at the age of 2 1, and their 
heirs, as tenants in common ; but if 
only one child fliall live to attaiii 
fuch age, to fuch child and his or 
her heirs, at his or her age of 21 ; 
and in cafe , 1 . 5. fliall die without 
iffne, or fuch ilfue fliall die before 
21, then over: Held that the chil- 
dren of J. S. took a veiled remain- 
der. J)oe, Oft the feveral and joint 
dimifes of John Henry Roake, Tho- 
moi H'illiatn Roahe, George Roahe, 
and Elizabeth Roahe, v. Nowell, E.' 

53 ^^ 3 * 527 

4. Utvife to the three fillers of the 
teftator for and during their joint 
natijr.il lives, and the natural life of 
the fuivivor, to take as tenants in 
common and not at Joint tenants ; Re- 
mainder to tnilleei ‘juriug the rc- 
fptftiveliies of the fillers and the 
life of the furvivor, to pveferve con- 
tingent remaindcjs ; and from and 
after the^r refpedtive deceafes and 
the deceafe of the furvivor remain- 
der over: Held that the fillers 
either took tliC tllate as joint- te- 
nants ts) be regulated In its enjoy- 
ment ai a tenancy in common, or 
as tenants in common with benefit 
of furvivorfliip. H e, on the dcm. of 
Sarah Porwclt,v Ahey,E. 53 C. 3. 

428 

5. Devife of tellator’s leafthold houfes, 
held for a term tenewablc, to J, 
T. S. to his own ufe and benefit on 
his attaining 21, upon trull that his 

(the 



DISTRESS. 


ERROR. 


(the teftator’s) truftees fliould pay 
and perform rents and covenants^ 
and renev/ the fame from time to 
time, and for that pnrpofe to'irvake 
furrender, See , and alio to permit 
the truftees to receive the rents 
during the minority, the mainte- 
nance of the infant to be paid there- 
out, with liberty to M, P. to 
keep the houfes during the mlno- 
rlty paying rent to the tjullecs, 
&c. : Held that this was in effedt 
a devife to the truftees during the 
minority, with a vefted remainder 
to J. "T. S. the infant ; and that 
the intcreft of M. P. ceafed on the 
deceafe of J. T. S. before 21. 
Goodright on dem. of J. ReveU, S. 
Revell, R. Cock, and of J. Steele 
V. Mary Parker and Others, 7 . 

53 3* 692 

6. Devife to the ufe of the teftator’s 
daughter for life, remainder to her 
fnft and other fons and daughters 
in tail, with like remainders to his 
niece, her fons and daugliters Icvc- 
rally and fncceflively, and for dcianlt 
of fuch iflue to I'mrh of the ufes, for 
fuch of the Intents, and fubjetl to 
fuch limitations dcclaied by the will 
of T. y. as fltall be then exifting un- 

, deterinliwd or capable of taking ef- 
fect, or as near thereto as the deaths 
of parties and other intervening ac- 
cidents and contingencies, and the 
rules of law’ and ccjmty, will then 
permit: Held that y • who 

would have taken a vefted remainder 
in tail, and would have been tenant 
in tail In pofleflion under the will of 
T. y. took no veiled cftalc under 
the fecond will, during the life of 
the fccond teftator’s daught^. 
Phillips and Another v. Deukin, T. 

53 3 - 

distress, 

Notice, 1. 

I. The colleaor of the houle and 
window tax under 43 3 * 


769 

may diftrain for arrears of thofc 
taxes, the goods of a third perfon 
found on the premifei charged, 
though the goods are only hort 
rowed, and the perfon in arrear has 
other goods of his own on the pre- 
mifes fufficient to fatisfy the arrears. 
Jujon Y. Dixon, T, 53 G. 3. 

Page 601 

2. Where a fheriff’s officer executed 
a writ of fi. fa. by going to the 
houfe and luformlng the debtor he 
came to levy on his goods, and 
laying his hand on a table and 
faying, “ I take this table,” and 
then lock<;d up Iris warrant in the 
table draw’cr, took the key, and 
went away, without leaving any 
pcrlon in pofltffion, and after 
the li. fa. was returnable, but not 
continued, the landlord diilraincd 
the goods for lent: Held that 
the fheriff could not maintain tref- 
pafs agaiiift him. Blades and Ano- 
ther V, Ar undale, 7 *. 53 3 * 

711 

DRUGS, 

See AssumpsiT) 2. 

ERROR, WRIT OF, 

2, 3, 4. — Indictmemt, f. 

— Practice, 3. 

The clerk of the errors in C, P. in 
tranferibing the record, by raif- 
take entitled it generally inilead 
of fpccially, and error was alHijiied 
thereon; .after which he amend- 
ed the trunfeript by inferting 
the fpeciul memorandum ; the 
Com t would not reftorc the tran- 
feript to the ftate in which it 
Hood at • the time when the 
plaintiff in error affigned his 
error. Randole v. Bailey and Ano- 
ther i In error, H- S 3 3 ' - 
V ?3* 


EVI> 



EVIDENCE. 


'o. 


EVIDENCE, 

Sei Slander, i, 2. Trover. 

la Where the plaintiffs filed a bill in 
Chancery for the examination of a 
• witnefs dc bene cffe, to which the 
defendant did not put in any an> 
fwer, and the plaintiffs afcerwardj 
obtained an order of the Court for 
the examination of the witnefs, and 
gave notice thereof to the defend- 
ant, and of the interrogatories in- 
tended to be put, and on the fame 
evening examined the witnefs, who 
left London the next day for a 
foreign country, and never return- 
ed ; and the plaintiffs afterwards 
obtained a further order that the 
depofition of the witnefs fliould be 
publilhed in order that it might be 
read in evidence at the trial : Held 
that the depofition was admillible 
evidence at the trial, for as the de- 
fendant bad notice of the time of 
the examination, he might have 
crofs-examined at that time, or ap- 
plied for further time for that pur- 
pofe; and it mull be prefumed from 
his not having done either, that he 
did not wifh to crofs-examine. 
Casoenoxe and Amtber v. V aughan^ 

//. 53G. 3. Page 4 

2. Upon a queflion whether the lord 
of a manor was entitled to the coals 
under a freehold tenement within 
the mauor, it is competent to him 
to Ihcw by parol evidence that there 
was a known diftinction within the 
manor between old and mnv land^ 
and that in fa£l the plaintiff’s lands 
lay within the boundary of the neiu 
land; and alfo to fhew by evidence 
of general reputation, as well as adls 
of taking coal under the lands of 
other freeholders within the fame 
boundary, that the right to the 
coals under the plaintiff’s lands was 
in the lord. • Barnes v. Matv/onj H. 

, 77 

3. Where a contrail was made by one 
of feveral partners in his individual 


capacity, who at the time declared 
that the fubjeil-tnatter of the con- 
traft was his property alone ; Held 
that his declaration was evidence 
againfl all the partners, and there- 
fore they could not fue jointly 
upon fuch a contrail. Lucas and 
Others v. De la Cour^ E. 53 G. 3. 

Page 249 

4. Devife of “ all that my farm called 

Trogues~/arm, now In the occupa- 
tion of A. G,” is not iiecefTarily 
limited to the lands of ’Trogues'-J'ann 
in the occupation of A. C., hut may 
be (hewn by evidence to extend to 
other lands of Trogues-farm not in 
his occupation. Goodtitky cn the 
Demife of Radford, v. Southern, E, 
S3 0.3. 299 

5. By the 51 G. 3. e. 60. (local ail) 
the regiiler book of the Brijiol 
Canal Company is evidence, in an 
ailion brought by them for calls, of 
the defendant’s being pr(»prietor of 
tl)e number of fliares affixed to his 
name. The Brifol and Taunton 
Canal Navigation Company v. Amos, 

T.33G.3. 5.^9 

6. The flieriff’s return to a writ of 
fi. fa. that he has levied the money, 
is not fufficient evidence to prove 
that he has paid it over to the 
judgment-creditor fo as to charge 
the latter with the receipt of it, in 
an ailion for money had and re- 
ceived. Cat or y Affiance of Sparkes, 
Bankrupt, V. Stokes, Gent,, T,_ 

51 G. 3. 599 

7. Upon appeal agajnft an order of 
removal the declarations of a rated 
inhabitant of the appellant pariffi 
are evidence againlt that parifh, 
without calling the inhabitant and 
Ihewing that he refufed to be ex- 
amined. The King V. The Inhabit 
/ants of Whitley Lower, T, 53 G. 3. 

636 

8. Trcfpafs quare claufum fregit. 
Plea of preferiptive right of com- 
mon over the locus in quo at all 
,times for his. cattle, levant and 

couchant 3 



EXECUTOR. 


FACTOR. 


in 


couchant ; replication prefcribing I 
in rlglit of his ratlfuage to ufe the 1 
locus quo for tr'ilage with corn, \ 
and until the taking in of the corn \ 
to hold and enpy the fame in every \ 
year, and travcrfcd the defendant’s \ 
prefcription ; on which iffue joined ; 1 
Held that many perfons belides de. 
fendant having a right of common 
over the locus in quo, evidence oi 
reputation as to the right claimed by 
plaintiff was admiflihle, a foundation 
being firft laid by evidence of the 
enjoyment of fuch right; and that 
plaiiuiff’s right might legally cxitl 
as a qualification of defendant’s 
right, and was not repugnant to j 
it. Week' V. A. Starke, W.Spetrket 

4/iJ W» Sparkcf yun» T- 53 3 * 

Page 679 

EXECUTION, 

l. Rent. Sale, 


EXECUTOR, ( 

Covenant, 2, Pleading, 2. j 

Where the executors of a deceafed 
partner continued his fhare of the 
partnerfhip proj)eriy in trade for 
the benefit of his infant daughter : 
Held that they were liable upon a 
bill drawn for the accommodation 
of the partnerfhip, and paid in dlf- 
charge of a partnerfhip debt ; al- 
though their names were not added 
to the firna, but the trade was car- 
ried on by the other partners unde 
the fame firm as before, and the 
executors when they divided the 
profits and lofs of the trade, carried 
the fame to the account of the in- 
fant, and took no part of the profits 
themfelves. U'ighmcn v. 1 tw/irce, 
Dickons, Thomas and 'James Wat/on, 
and Aramf £• 53 ^* 3 * 


goods were configncd from abroad to 
a fador to be fold on account of 
the conhgnor, and a bill of lading 
was fenl to deliver the goods to the ‘ 
fador 01 his alTigns. and the fador 
afterwards indorfed and delivered 
the bill of lading, together with the 
goods, to the defendants, as brokers, 
with inflrudi.ins to do the needful, 
and the defendants made advances 
to him on the credit of thofe and 
other goods, without knowing that 
he was not the owner of them : 
Held that the defendants could not 
retain the goods againli the con- 
fignoT until payment of the debt 
due to them from the fadlor on ac- 
count of thefe advances. Martin: 

V. Coles t>nd Othtrs, //. 53 ^’ 3* 

page 140 

2. Where fugars were fhipped from 
abroad under a bill of lading, which 
expreffed that they were on account 
of the plaintiffs, and were to be de- 
livered to W» and their ailigns, and 
W, who were the agents of the 
plaintiffs for the management of 
their property configned from 
abroad, indorfed the bill of lading, 
together with the other bills of 
lading comprifing the reft of the 
cargo, to the defendants, and drew 
bids upon them for the amount of 
the whole cargo, which the defend- 
ants accepted and paid, and fold the 
fugars at two months* credit, at the 
expiration of which they carried the 
amount of the proceeds to the ac- 
count of W., who in the interval 
between the fale and the expiration 
[ of the credit had become bank- 
rupts : Held that the plaintiffs were 
I eniitlc 3 to recover the proceeds of 
fuch fale from the defendants. 
* Shipley and Others v. Kjmer and 

I Others, £. 53^.3. 4^4 


factor. 

A faflor cannot pledge the goods 
of his principal: therefore, where 


fishery. 

Impress. JRate, 4. 
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FREIGHT. 


GUARANTIE. 


FRAUDS, STATUTE 6F. 

I, Where the defendant agreed h d 
nuritten cwtraii to purchal^ of tlie 
plaintiffs 300 hogs of bacon, to be 
delivered at fixed times and in fpe> 
cified quantities, and after a part of 
the bacon had been delivered, re- 
quefted the plaintiffs, as the fale was 
full, not to prefs the delivery of the 
reiidue ; to which the plaintiffs 
affented : this was to be undcrilood 
only as a parol difpenfation of the ‘ 
performance of the original con- 
tract, in refpeS to the times of the de^ 
everyt and therefore was not af- 
feded by the llatute of frauds : the 
defendant was held liable for not 
accepting the reiidue within a rea- 
fonable time afterwards. Cuff and 
Others V. Penn, 53 (?. 3. Page 21 

2. The 29 Car, 2. c, 3., whicii re* 
quires a will of lands to be atteiled 
and fubferibed in the prefence of 
the devifor, means that he fhould be 
in a (ituation that he may fee the 
witneffes attefl : therefore where 
the attelling witnelfes retired from 
the room where the teftator had 
iigned, and fubfetibed their names 
in an adjoining room, and the jury 
found that from one part of the 
teftator’s room a perfon by inclining 
fiimfelf forwards with his head out 
at the door might have feen the 
witnelfes, but that the teftator was 
not in fuch a lituation in the room 
that lie might by fo inclining liave 
feen them : Held that the will was 
not duly attefted. Doe^. on the De- 
mife of Wright and Others^ v. Mani- 
fold and Another^ E. 53 3* 294 

FRAUDULENT CONTRACT, 

See Carrier. 

FREIGHT, 

See Assumpsit, i. Insurance, 
10, ir. 

Where the conCgnees of a Weft India 
cargo, deliverable by bill of lading 


to them or their ailigns, he or they 
paying freight for the fame, in- 
dorfed it to the defendants, their 
brokers, for advances made by 
them, and tlie cargo on its arrival 
was landed at the We/l India docks 
in the names of the confignees, but 
was entered at the cuftom houfe by 
the defendants in their own names, 
and afterwards the defendants ob- 
tained delivery fiom the Weft India 
docks under an order from the con- 
fignccs for tliat purpofe, and not 
under the bill of lading : Field 
that the receipt of the cargo by the 
defendants under the order of 
the conlignees was not a fufiicient 
ground to raife an implied alfumpfit 
on their pait to pay the freight, 
and the entry at the cuftom-houfe 
made no difference ; but as it ap- 
peared frojn previous dealings that 
the defendants had been in the habit 
of receiving goods in the fame 
manner and paying the freight for 
them, that was confidered fuificient 
to raife fuch an implied promife. 
The lien of the plaintiffs (the Ihip-. 
owners) for freight continued after 
the landing of the cargo at the 
Weft India docks, although they did 
not give notice to the Company to 
retain the cargo until payment of 
the freight. WU,on and Others v, 
Kymer, M^Taggart^ and Others t H. 
51 <?-3- »J7 

GAMING. 

Money fairly loft at play cannot be 
recovered back in an adiion of debt 
for money had and received not 
founded on the llatute. Thiftle- 
•wood V. Cracro/t and Darley^ E. 
Si G. 3. 500 

GUARANTIE. 

A paper-writing was given by the de- 
fendant to A. (to whofe houfe the 
plaintiffs had declined to furnifh 
goods on their credit alone) to this 

effea; 
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dffcfl : I undcrftand A. and Co. 

given you an order for rfg- 
^>ng, &c , I can affure yon, from 
what I know of honor and 
probity* you will be perfeAly fafe 
in crediting them to that amount : 
indeed I have no objedion to guar an ly 
you aga'n'i any lofs from giving then 
this credit which paper was handed 
over by A. to the plaintiffs, toge- 
ther with a guarantic from another 
houfe, which they required in addi- 
tion, and the goods were thereupon 
funiifhed : Held that the paper did 
not amount to a guarantie, there 
being no notice given by the plain- 
tiffs to the defendant tliat they ac- 
cepted it avS fuch, or any confent of 
the defendant that it (hould he a 
conclufive guarantie. M^Iver and 
Atiolhir v. Richardjon} K- 53 f'- 5 * 

Page 557 


HUSBAND AND WIFE. 

Hufband alone cannot be the petition- 
ing creditor to fupport a commif- 
fiou of bankruptcy, in relpeit of a 
det>t compofed partly of a fum ot 
money due to him in his own right, 
and partly of a fum due to his wife 
diim fola. Rumfey% AJJlgnec of Col- 
linsy a Bankrupt^ v. George and Ano- 
thert H. *77 

HUSTINGS. 

By ftat. 51 G.g. c. 126., 
candidates for the city of 
Jler is only Hable.to the bau.ff for 
a moiety of the expenccs of the 
buildings. Morris v. Lord Cochrane^ 
B.S3G.3. ^^^3 

IMPRESS. 

The 50 G. 3. ‘os./. »•. '''’if';,,": 

empts certain pfrhms. 

emp'ay'd ,t d'« 

Joint, from being impKlI‘ti • 
toalobllfr Slhery. 

Brilifi fiibjeas upon the coaft 

VoJ.. I. 


Heligoland for the purpofe of fnp- 
plying the London market with that 
ilfl) ; and therefore the Court dif- 
charged a mariner and an apprentice 
who had been impreffed out of one 
of the veffels engaged in that filhevy. 
Samuel Hayne and John Thorough^ 
pood’s cafe, //. 3 j, G. 3. Page 223 


INDlCTMEN'r, 

See Costs, 2. 

. Pica of auter foils a<’quit, which 
does not Uaie the rtcord nt ac- 
quittal, is bad. On writ of error 
brought on a judgment of c<)nvic- 
tion for felony at the general quar- 
ter fcflions, this Court vvi 1 only look 
to the record of conviclion, al- 
though the jntlices return alfo the 
record of a former acquittal. 

Kinz V. Thomas fi^ildty, H- y^G 3. 

..1^; 

3. Indiclment charging an iiullvidnal 
with the repair of a bridge by reafdt 
of his being owner and proprulcr oj a 
certain navigation, is not equivalent 
to charging him ralionv Icnurit^ but 
is erroneous ; and if judgment be 
given thereon, upon eiTwr brought, 
it will be reverfed. It leems that a 
count charging him' by reafon of 



Kerrifony h. ^%G. 43 > 

INFANT, 

See Nkcls-saries. Pi-SADi’y.c, 5. 
INSURANCE, 

S’fC PakTNERS, 2. WiTWESS, I. 

Where the plaintiffs cffeacd .a po- 
* lIcY of affurance on wines, from 
Oporto Ko London, on the. I2t o 
Hovemhern at whic^h tune they were 
in poflVfllon of two letters frona 

them correfpondents at Opo>-lo^ 

firff of which, Med nth of 0^.- 
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bfr% Hated thus } IVe are loading 
the wines on the Stag, Wheat- 

ley, who pretends to fail after to- 
morrow;*^ the other, dated the 13th 
of 08 ober, inclofed the bills of lad' 
ing, which were filled up “ with 
convoy :** which letters the plaintiffs 
did not communicate to the under- 
writers : Held that it was a mate- 
rial concealment. Bridges and Others 
y. Hunter f H. S%G.^. Page 15 

2. An aifured on bottomry cannot re- 

cover againftthe underwriter, unlefs 
there has been an a&ual total lofs of 
the fhip : for if the (hip exid in 
fpecie, in the hands of the owners, 
though under Circumfiances that 
would entitle the alTured on the (hip 
to abandon, it will prevent its being 
an utter lofs within the meaning of 
the bottomry bond. Thompfon v. 
*rhe Royal Exchange yljfurance Com- 
panyt H. 50 

3. Where the plaintiffs, on the 25th 
of 08 oher, ene6ted an infurafice on 
(hip at and from her port of load- 
ing to her port of difcharge, and 
it appeared that on the 25 th of July 
preceding, the (hip, whilH in her 
port of loading, was driven on a 
rock by a (form, but got off with- 
out appearing to have fuffered ma- 
terial damage ; and the captain af- 
terwards wrote a letter to the plain- 
tiffs without communicating the ac- 
cident; which letter reached them 
on the 5th of 0 Sober t and the (hip 
afterwards arrived at her port of 
difcharge, where the captain made 
a proteft, detailing the accident, and 
ftating that the planks of her bot- 
tom muft have been chafed,, and her 
bottom otherwife' injur^, by (Irik- 
ing on the rock: Hnd that the 
plaintiffs could not recover as for an 
average lofs arifing from the acci- 
dent ; for the captain was bound to 
communicate the accident, and . for 
want of fueh cpmo^unication, the 
antecedent damage was an implied 
exception out of the policy: and 


the policy not being made void, the 
plaintiffs could not recover back the 
premium. Gladfone and Another v. 
Kingy H SSG S- ' Page .15 

4. Where a licence was granted to the 
plaintiff on the 25th of May 1810, 

* to take a cargo from London to 
Archangel, and to return from thence 
with a cargo of grain and other 
goods permitted by law to He im- 
ported to any part of the United 
Kingdom, and the licence was limit- 
ed to the 29th of September follow- 
ing, which time was afterwards ex- 
tended to the I ft of January l8ll, 
and the (hip, after talcing in a cargo 
of pitch hnd tar at Archangel, failed 
on her homeward voyage on the 
13th of OSober 1810, but was 
driven back to Archang^, and there 
unloaded, and her cargo fold, and 
the (hip laid up for the winter, and 
did not fail again from thence with 
a cargo of wheat until the ift of 
‘ Augi^ 181 1 : Held that the licence 
was not exhaufted by taking in the 
firft cargo of pitch and tar, but 
would cover the cargo of wheat 
alfo, notwithfianding the time li- 
mited fur its continuance had elapf- 
ed, provided it appeared that the 
voyage was profecuted with all rea- 
fonable difpatch, which was a quef- 
tion for the jury ; and therefore if 
it (hould fo appear, an infurance 
effefled by the plaintiff on the 1 8th 
of Auguft 1811, on wheat at and 
from Archangel to London, would be 
valid, and would attach on the 
wheat cargo ; but an infurance on 
money advanced to the captain at 
Archangelvem void, and upon that the 
plaintiff might recover back the pre- 
mium. Siffhen v.AllnuttyH.y^G*'^*^^ 

5. Where goods were infured from 
Heligoland to Memel, with liberty to 
touch at any ports and to feek, join, 
and exchange convoy, warranted 
free from capture in the port of 
Memel, and the (hip failed from He- 
ligoland with orders to go to Gotten^ 
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hurgh to know whether to proceed 
to Anhoh or Memely and was cap- 
tured in her way to Gottenburghy 
which is in the track either to An- 
holt or Mmel : Held that this was 
to be confidered as a voyage to 
Memely although it was fubje£t to 
be changed according to circum- 
ftances upon the (hip’s arrival at 
Gottenburgh ; and therefore the riUt 
commenced on her leaving Heligo- 
land; and the (hip never having 
reached Gottenburgh^ the purpofe of 
going thither for orders was merely 
an intention to deviate^ which did 
not vacate the policy ; neither was 
it a reftraint on the captain’s judg- 
ment as to the place of fceking 
convoy, it not appearing that he 
could have met with convoy before 
the capture ; and confequently the 
underwriter was liable. Hefelton v. 
Allnutt, H. 53 G. 3. Page 46 
6. A broker who has neglefted to in- 
furc the premium according to the 
direftions of his principal, cannot fet 
up as a defence that he was dirc<Sled 
alfo to infuTC againft Briitfh cap- 
ture ; for that is not a crime fo as to 
render the whole infurance illegal. 


though it would be void pro tanto. 
Glafer and Another v. Cowieand An- 

other^ H. SlG.%. , , . 

\yhere the plaintiffs declared on a 
policy of alfurance, and averred that 
they were the perfons refiding in 
Great Britain who received the ord»r 
for and effeaed the infurance ; this 
was confidered as a material aver- 
ment, and not fuftained by evidence 
of a letter received by them after 
the policy was effected, dircAing 
them to make affurance ; although 
the policy was originally on goods 
on board the Anny or (liipSi o** °y 
whatfoever other narne the l^p 
fiiould be named ; and the Plaintiffs, 
upon the receipt of the l^^*^*"* P , 
cured a memorandum to ^ 

on the policy, figned by the de- 
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fendant, declaring the intereft to be 
on board the Heraldy the (hip men- 
tioned in the letter. Bell and there 
v»Janfon, H. 53 G. 3. Page 20 1 
A licence granted undei^ an order 
in council to H.S. (a Briti/h rtfi- 
dent merchant), permitting a veifel, 
bearing any flag except the Frenchy 
to proceed in ballaft from any port 
north of the Scheldt to Archangely 
there to load a cargo of fuch goods 
as are permitted by law to be im- 
ported, and proceed with the fame 
to a port in the United Kingdom, 
was confidered as not confined per- 
fonally to H, S.y or any paiticular 
clafs of perfons : and therefore 
where Ritjjian fubjedls at Archangel, 
who w'cre alien enemies, had fli'pped 
goods under fuch licence for the 
purpofe of being brought into this 
country, it was held that they were 
protcdled by it ; and an inCurance 
made for their benefit was legal. 
Robinfon and Others v. Tourayy H. 

53 G. 3. / 217 

S.P. Same v. Cheefewrighty H, 

53 3* 220 

9. A miflake made by the agent in 

declaring the intereft in the margin 
of the policy to be on a (liip by a 
wrong name, may be rcdlified by in- 
ferting the true name, without a 
fre(h (lamp. . ih. 

10. Where a (hip was chartered from 
Liverpool to Jamaicoy there to 
take on board a full cargo for 
Liverpool at the current rate of 
freight, to be paid at- one month 
from the difehargf of her cargo at 
Liverpool; and the (hip owners ef- 
feded a valued policy on the freight 
at and from "Jamaica to her poit of 
difeharge in the United Kingdom ; 
and the (hip arrived at Jamaica, 
and after taking on board one half 
of her cargo, was loft by (lorm, the 
remainder of her cargo being on 
(bore and ready to be (hipped: 
Held that the alTurcd were entitled 
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to recover as for a total lofs* /)/*• 1 
vidfon and Anotljsr v« j^iliafeyt E, 

53 3 - . Page 3 '3 

.11. Aftion on a policy on fliip at and 
from London to the Eq/l Indies^ until 
her arrival at her port of difcharge 
on the outward voyage. Lofg by 
perils of the feas. Ship was char> 
tered from London to the Eajl In 
diesy there to deliver her outward 
cargo and return tlicnce with a car- 
go for England into the Thames, and 
there make a true delivery, &c. ; 
and it was agreed that the char- 
terers (hould, upon condition that 
the (hip performed her voyage and 
arrived at London and not other- 
wife, pay freight for every ton of 
goods that Jhould he brought home at 
fo much per ton ; the Ihip failed on 
the voyage infiired, and in the 
courfe of her outward voyage in- 
curred an average lofs, but was re- 
aired and afterwards performed 
er voyage, and the freight was 
received : Held that the freight 
was liable to contribute to general 
average, and that the underwriter 
was entitled to dedu6: in refpet^t of 
fuch contribution, Williams v. The 
London AJfutance Company, £• S$ 
G. 3. 318 

1 2. Where a policy of alTnrance was on 
goods at and from Pernambuco toMs- 
ranhamy?mdi from thence to Liverpool, 
beginningthe adventure on thegoods 
from the loading thereof, on board the 
(hip wherefoever : Held that it would 
cover goods previoudy loade4 at 
Liverpool, and which arrived at P,, 
but were not unloaded there, and 
afterwards fuitained a partial lofs by 
wreck in the voyage from P, to M. 
Gladjlone tAid Another v. Clay, E. 
53 G. 3. 418 

23. Though a ftate may be in the mi- 
litary poiTeflion of one of two bel- 
ligerents, that will not confticute 
her fubjefts enemies to the other 
belligerent, if the fovereign power 
•f the latter choofe.8 to permit a 


interest. 

continuance of commerce with them t 
therefore where ah infurahee was 
effefted on property, fhipped in this 
country on account of perfons who 
were domiciled at Hamburgh, at a 
time when that country was in the 
pofTcflion of French troops, the fe- 
nate continuing to exercife the 
powers of civil government in the 
fame manner as before : Held that 
the aflured were entitled to recover 
for a lofs which happened in the 
courfe of a voyage permitted by his 
majefty*s orders in council. Hage- 
dorn V, Bell, E, 53 G. 3. Page 450 
14. A licence to H. of London, 
merchant, on behalf of himfelf and 
other Erilijh or neutral merchants, 
to import a cargo from certain 
limits, within which an enemy’s port 
is fituate, in any vefTel bearing any 
flag except the French, will protcA 
a Ihip trading from that port, in 
which fhip J» H. and an alien ene- 
my are jointly intereftcd ; and there- 
fore fuch intereft was held infur- 
able. Hagedorn v. Reid, T. 53 G. 

567 

15. A naturahborn fuhje£f of this 
cotinlry, domiciled in a foreign 
country in amity with this, may 
lawfully exercife the privileges of 
a fubjc£f of the country where he 
is domiciled to trade with another 
country in hoUility with this ; there- 
fore where plaintilF, a Brjti/hAiorn 
fubjeft domiciled in America, ef- 
fe^ed a policy of alTurance on ibip, 
freight, and goods, at and from 
Virginia to any ports in the Baltic, 
and the fliip was captured in her 
way to Elfineur, in Denmark, Den~ 
mari hemg in amity with America, 
but at war with this country : Held 
that the plaintiff was entitled to re- 
cover. Bells^ Reid, T*y$G. 3. 726 

INTEREST. 

In an a6fion of debt to recover a fum 
awarded to the plaintiffs by a jury 

under 



LANDLORD AND TENANT. 

under the 43 G. 3. 140., and 

45 G. 3- as a compenfation 

to be made by the Bri/lol dock 
company for an injury done to the 
plaintiff ^8 property by means of 
the works authorized by thofe 
afts Held that the jury might 
give interell for the detention of 
the funi awarded. Ililhoufe and 
Others r. Da%dst H. 53 G. 3. 

Page iCej 

JUDGMENT, 

Pleading, 2, 3, 4. 

Where interlocutory judgment was 
figned, and the plaintift' died on a 
lubfequent day in the term ; the 
Court granted a rule to compute 
principal and interell on the bill or. 
which the adlion was brought. 
Berger v. Green^ H. S3 G. 5. 

229 

JUSTICES. 

I . The Court will not grant a manda- 
mus to the jullices at feilions to re- 
hear an appeal againft an order of 
removal, after judgment given by 
them, and entered by the clerk of 
the peace for quafliing the order ; 
upon the ground that the jullices 
at feffions were divided in opinion, 
and that the judgment was entered 
by miftake, inftcad of an adjourn- 
ment of the appeal. The King v. 
The Jt^ices of Leicejierjkiret E. 
53 G. 3. 442 

a. The jullices at feflions may alter 
their judgment during the conti- 
nuance of the fcfTioos. ii> 

LANDLORD AND TENANT, 

See Lease. -!-Money had and 

ItbCElVEDy 2 * 

The landlord of premifes upon which 
the goods of his tenant arc taken 
ta execution can only claim from 


LIBEL. ^77 

the party fuing the execution the 
rent due at the time of taking the 
goods, and not that which accrues 
after the taking and during the 
continuance of the fheri6f in pof- 
felfion. Hojlins v. Knight^ and Buf- 
fet and Another v. Knight^ E, 
53 ^* 3 * Page 245 

LATITAT. 

The Court fet afide a latitat dire£led 
to the fheriff of MiddU fex for ir- 
regularity. Price V, Jaci/on, E, 

53 3 - 44 * 

LEASE. 

Where a leafe contained a provifo 
for re-entry in cafe the tenant 
lltould demiic, leafe, grant, or let 
the demifed premifes, or any part 
or parcel thereof, or convey, &c. 
to any perfon whomfoever, for all 
or any pait of the term, without 
the licence of the Icflbr in writing ; 
and the defendant, without fuch 
licence, agreed with a perfon to 
enter into partnerlhip with him, 
and that he Ihould have the ufe of 
the back-chamber and fome other 
parts of the premifes excltfivefy, and 
of the rell jointly with the defen- 
dant, and accordingly let him into 
pofl’effion : Held that the Itffor was 
entitled to re-enter. Roe dent* 
Dingley v. Saks^ £• 53 G. 3. 

*97 

LIBEL. 

A member of the Houfe of Commons 
may be convifted upon an indid- 
ment for a libel in publifhing in 
a ncwfpapcr the report of a fpeech 
delivered by him in that Houfe, if 
it contain libellous matter, although 
the publication be a corred report 
of fuch fpeech, and be made in 
confcquence of an incorred pub- 
lication having appeared in that 
3 F 3 and 
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and other newfpapers. TThe King 
V. Cretvey^ Efq, M>P»9 E» 53 G. 3. 

Page 273 

LICENCE, 

Ik8U RANGE, 4 . 8. I 4 . 

LIEN, 

Stt Attorney, i, a. —Factor, i. 
— Freight, i. 

LOBSTER FISHERY, 

See Impress. 

, MANDAMUS, 

See Appkai., 1. 

1. The Court will not grant a man 
damus to compel a canal company, 
purfuant to the provifions of an a6t 
of parliament, to proceed to an af- 
feifment, of the value of land taken 
by them for the purpofea of their 
canal ; and alfo of the recompence 
to be made for the damages thereby 
fuftained ; if the parties interefted in 
the land do not make their applica- 
tion to the Court within a reafon- 
able time after the land was taken 
by the company, efpecially if the 
parties have another remedy by 
pediment. The King v. The Stain- 
forth and Keadby Canal Company^ H, 
5^0,3. 32 

3. Where a charter of incorporation 
of H. 7., granted to the citizens 
and commonalty in thefe words: 

Quod ipfi & fucccflbres fui in 
perpetuum Jingulis annit fuccejjvois 
34 concives civitatis in alderma* 
nos, necnon 40 alios cives ejufdem 
civitatis pro communi confilio civi- j 
tatis illius eligere facere & creare 
and it appeared chat in the 
year 1603, and the two following 
years, lucceffive eledions of the 40 
common councilmen had been made, 
fince which time the ufage had 
been not to eled the aldermen or 
common councilmen annually ; the 
If 


Court refufed a mandamus, which 
was applied for in order to raife the 
queftion againft the ufage, whether 
the eledions of thofe officers ought 
to be annual, there being another 
remedy open to the parties making 
this application. The King v. The 
Mayor and Citizens of Chejler^ H» 
S 3 G. 3. Page loi 

3. Where the weavers prefented a 

petition to the juftices at feffions, 
praying them to limit a rate of 
wages, according to the provifions 
of flat. 5 Eli%. c. 4. f. 15., and 
I Jac, I. C .6 f 3 »i and the juftices 
heard the petition and counfel in 
fupport of it, and after making in- 
quiry and examining witneftes upon 
the fubjed, determined that they 
could not make any rate more be- 
neficial to the weavers : this Court 
refufed a mandamus to the juftices 
to hear and determine, although 
they did not examine the witneftes 
tendered by the petitioners, nor 
any witneftes upon oath, or in open 
court. The King v. The Jujlices of 
Cumberland^ H. 53^'3> 190 

4. The Court will not grant a man- 
damus to the juftices at feffions to 
re-hear an appeal againft an order 
of removal, after judgment given 
by them, and entered by the clerk 
of the peace for quaftiing the order ; 
upon the ground that the juftices 
at feflions were divided in opinion, 
and that the judgment was entered 
by miftake inftead of an adjourn- 
ment of the appeal. The King v. 
The Jiflices of Ldcejleifhirei E, 

53 O. 3. 442 

5. The 16 G. 3. e. 30., which gives 
an appeal to the leffions againft a 
convidion for deer-ftealing, requires 
the perfon appealing to give fix 
days notice ; and if an appeal be 
entered without notice, the feffions 
have no authority to' adjourn it to 
the next feftions : where the feflions 
did fo adjourn . the appeal, and at 
the next feffions it was difmifled for 

want 



MANDAMUS. 

want of notice, the Court rcfufcd 
to grant a mandamus to the juftlcef' 
to re-hear it. The King v. The 
yufiiies of ( ^xfortyhire, E. ? 3 ^ • 3 * 

Page 446 

<S. The 13 G. I. c. *3* / 5 » for (Set- 
tling “ difputes between clothier# 
or makers of woollen goods, and 
weavers, or perfons employed in 
fuch manufactures,** does not re- 
late to demands againft clothiers by 
the owner of a fcribbling and card- 
ing mill for work d^ ne by him for 
the clothiers in teafing, fcribbling, 
carding, and ft .bbing the wool at 
his mill : therefore the Court re- 
fufed a mandamus to two juftices 
to hear and determine fuch de- 
mands. he King v. T. P. Hey- 
*tuood Efa.ond Anothev ^ T» 53 

624 

7, Where a charter of incorporation 
after ordaining who ftioiild be en- 
titled to be burgefies, direfted that 
they ftionld make application for 
that purpofe to the mayor and com- 
monalty on a day certain m each 
year, and at no other timey and then 
make doe and IcK"' 
qualifications, and A. and B. claim- 
ing to be admitted burgeffes, made 
application to the mayor and com- 
monalty on the charter day. and 
offered to make due and legal proot 
of their qualifications, but their ap- 
plications were not heard, nor their 
proofs received on account of the 
time having been fpent m other 
bufinefs j the Court granted a man- 
damus to the mayor and common- 
alty to enter an adjournment to a 

fubfequent day, and ^ * 
meeting, and receive and examine 

foch proofs, &c.: and a return to 

fuch mandamu. that it was itnpof- 
fible for and B., before the e 
piwtion of the charter day, to intake 
Sue and legal P«>/t ’ ““/'''Jf 

to the intent of thc^charte , J 
reafoD of the day being confumed 


MONEY HAU, Jc. 77, 

in the ncceffary burmefs of the 
borough, and that the mayor and 
commonalty w’ere not authorized to 
hear fuch proof on any other than 
the charter day, &c., was held ill 
and qualhcd. The King v« The 
Mayory Burgeffesy and Commonalty 
of Carmarthen, T. G- 3. 

Page 697 

MEMORIAL, 

See Annuity. 

MONEY HAD AND RE- 
CEIVED. 

See Bankrupt, 4. — Gaming. 

1 . The ftieviff *8 return to a writ of 
fi. fa. that he has levied the money 
is not fufficient evidence to prove 
that he has paid it over to the 
judgment creditor fo as to charge 
the latter with the receipt of it, in 
an aftlon for money had and re- 
ceived. Cator, Affignee of Sparkes , 
Bankrupt, v. Stokes, Gent,, T, 

53 G. 3. 599 

2. Where the tenant of prcmifcs, 
under a leafe, and at a rent payable 
half-yearly, agreed to pay all taxes, 
except the landlo'-d’s property- tax, 
which the landlord agreed to allow, 
and the tenant agreed to lay out 
20/. in repairs, which the landlord 
alfo agreed to allow, but afterwards 
diftrained for half-a-year*s rent, and 
fold to the whole amount, without 
allowing either for repairs or pro- 
periy-tax. which he knew the le- 
nant had paid to the colleftor : 
Held that the tenant might recover, 
in refpeft of the property-tax, but 
not in refpea of the repairs, in an 
a£f ion' for money had and received 
againft the landlord. Graham v. 

TateyT. 53 < 7- 3 ^9 

e. Where the holder of a bill of cx- 
change, who held it in truft for 
plaintiff, fued the drawer. ai|d, 
pending that fuit, became banTc- 
^ 3 F 4 rupts 
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rupt. . and his aflignee.s .afterwards 
brought an a<S):ion againft the drawer 
in the bankrupt’s namcy in which 
action, the flieriff having been guilty 
of an efcape 6n mcfnc proccfsy the 
allignecs recovered againft the fhei iff 
in an a£lion for the efcape, da- 
mages to the amount of the bill : 
Held that the plaintiff might main- 
tain money had and received againft 
the affignces for the damages fo re- 
covered, allowing to them the colls 
and cxpences. DIflentient Lord 
EHenborough C. J. — * Ra idoll v, 
Jiell attd Another^ 7 *. 53 G. 3. 

Page 714 

MONTH, 

The word month may mean lunar or 
calendar month, according to the 
intention of the contradting parties: 
therefore where upon a fale of land 
cn the 24th of yanuary^ it was 
agreed by the conditions of fale 
that an abdra^l of the title fliould 
be delivered to the purchafer w'ithiri 
a fortnight from the date thereof, 
to be returned by him at the end 
of two months from the f|id date, 
and that a draft of the conveyance 
fhould be delivered within three 
months from the faid date, to be 
re- delivered within four months 
from faid date, and the purchafe 
to be completed on the 24th of 
making a period of prccifcly 
nve calendar months from the date 
of the fale and conditions, the word 
months was held to mean calendar 
and not lunar months, by reference 
to' the whole period fixed for the 
completion of the contra^. The 
condition for delivery of the draft 
of the conveyance within three 
months, was not a condition pre- 
cedent with refpeft to its delivery 
within the prectfe time. Lang and 
Another^ Ajpgnees of Ba^eley, a 
Bankrupt^ v* H* 53 G» 3. 

* m 


NECESSARIES. 

In an action for goods fold to an 
infant, the iflue being necejfartes^ if 
any part of the articles proved to 
have been furnifhed to the defen- 
dant, may fall w'ithin the deferip- 
tion of neceifaries, the evidence 
ought to be left to the jury. Mad- 
dox and Another v. Miller^ 7 “, 
53^’- 3- Pa^je 738 

NEW TRIAL, 

See Set off, 3. 

noticp:. 

See Appeal, i. — Bills of E.v- 
CHANGi;, 3.5, 6. — Carrier, f. 
Mandamus, 5. — Practice, 4. 
10. 

The notice of appeal required by 
I3 G. 3. r, 78. f 80. againll a dif- 
trefs for non-payment of a high- 
way rate, may be within fix days 
after the levy, and heed not be 
within fix days after the granting . 
the warrant of diftrefs. The no- 
tice of appeal need not difclofe the 
ground upon which the appellant 
objc6t^ to the regularity of the dif- 
trefs. The King v. The Juflices of 

Devon, E. ^ S3 4 U 

OUTLAWRY, 

Sfg Practice, 7.— Scire Facia?. 

PARLIAMENT, 

S^f Libel, 

PARTNERS, 

See Evidence, 3. 

I . Where the executors of a deceafi^ 
partucr continued his (hare of the 
partner (hip property in trade for 
the benefit of his infant daughter ; . 
Held that they were livable upon a 

m 



PLEADING. 


bill drawQ for the accommodation 
of the partncrflu'p, and paid in dif- 
charge of a partncrfhip debt ; al- 
though their names were not added 
to the Hrm^ but the trade was car- 
ried on by the other partners 
under the fame firm as before, and 
the executors when they divided 
the profits and lofs of the trade, 
carried the fame to the account of 
the infant, and took no pan of i 
the profits themf Ives. W'tghtmnn 
V. To<wnrocy Dickons^ Thomas and 
James IVatfont and /Iram, E. 53 G.3. 

Page 4« 2 

. Money advanced to <S*. by B., one 
of ftvcral partners, out of the parl- 
nerfliip funds, on account of pay- 
ments to be made on policies of af- 
furance underwritten by S., on a-: 
count of himfclf and /?., in purfu- 
ance of a previous agreement be- 
tween them to (bare the profits and 
lofs on fiicli policies, was Iteld not 
proveablc under the commiflion of 
S.f who became bankrupt, by the 
furviving partners of B. Ex part'-. 
John Bell and Others in the matter of 
ScGttf Banlrupt, 2 '. 53 G. 3. 75 1 

PLEADING. 

, If the plaintiff declare arS rever- 
fiorfer for an injury done to his re- 
verfion, the declaiation mu ft allege 
it to have been done to the damage of 
his rcverfion, or muft ftate an injury 
of fuch a permanent nature as to be 
ncceffarily injurious to his reverfion ; 
otberwife the want of fuch alle- 
gation will be caufe for arrclliug 
the judgment ; therefore where the 
plaintiff declared as reverfioncr of 
a yard and part of a wall w'hich 
W»F. occupied as tenant to him, 
and that the defendant on, and 
on divers days, &c. wrongfully 
placed on the faid part of the wall 
cioantities of bricks and mortar, 
icc., and thereby raifed it to a 
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‘greater height than before, and 
placed pieces of timber, &c. on the 
fiid wall, overhanging the yard, 
per quod the plaintiff during all the 
lime loft the ufe of the faid pait 
of the wall, and alfo by means 
of the timber, &c overhanging 
tile wtdl, quant nits of rain and 
moiflnre flowed from the wall upon 
the yard, and thereby the yard and 
f.u’d part of wall have been injured, 
to the damage of the pl.dntifl', &c. ; 
without Hating that his revcvfion 
was prejudiced ; the Court arrellcd 
the judgment. Jackfon v. Pejked^ //. 

53 ^- 3 - PW 234 

2. A judgment confeffed by an exe- 
cutrix to a creditor of the teftator 
as well for his own debt as in truft 
for llie debts of many of the cre- 
ditors cannot be pleaded in bar to 
an adlion brought agaitift her by 
another creditor of the teftator. 
Tolputt v. yinn IVellSi executrix of 
IVells deceajedt E. SSG.^. 395 

3. Plea that A/, recovered a judg- 
ment againft defendant as executrix 
for 1 990/. claimed to be due to him 
from the teftator ; rejoinder that 
the judgment was confeffed to M. 
for that fum for his own debt and 
as truflee for the debts of many other 
creditors: Held that the rejoinder 
was a departure from the plea* 

ib. 

4. ^aref if a plea of judgment re- 
. covered ought to ftate the caufc of 

a^lion. ^ ih, 

5. Replication to a plea of Infancy, 

that defendant, fiucc the mak- 
ing of the promifes, attained 2J, 
and that before the exhibiting of 
the bill he ratified and confirmed 
the promifea, is good after verdidi:, 
though it omit to allege that he 
ratified and confirmed after he came 
of age. Cohen v. Armfrong, 2 \ 
53 G- 3* * 724 


POOR- 
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PRACTICE. 


POOR-RATE, 

Sa RilTI. 

^ PRACTICE, 

See Avfidavit. Bail, 3, 4. 

Judgment. 

1. If plaintiffs fue out joint and bail- 
able procefs againft .four defend- 
ants, they cannot declare againff 
one feparately, though the others 
are out of the jurifdi£iion of the 
Cour t . Thompfon and Another, Exe- 
cutors, tlfc. V. Cotter , Kellett, and two 
Others, H. 53 G, 3. Page 55 

2. In an affidavit to hold to bail, the 

plaintiff's clerk may ftate his place 
of abode to be the office where he 
18 employed the greater part of the 
day; though at night he deeps at 
another place. Hajlope v. Thorne, 
tl’ Sip.x. 103 

3* A writ of error in parliament may 
be non proffed without carrying 
over tbc tranfcript to ibc court of 
error. Milborn v. Copeland, H. 
53 G. 3. 10+ 

4. The Engltfb notice to appear at the 

foot of a writ of attachment muff 
contain the date of the day of ap- 
pearance in words at length, not 
figures. Pinero, Cent* v. Hudfon, 
H. $^G. ^ ^ 1 19 

5. A fpecial capias iffued upon an 

affidavit fworn at the bill of Middle- 
/ex office is irregular : but if the de- 
fendant be arrefted under it, and 
put in fpecial bail, he thereby waves 
the irregularity. Dalton v. Barnes, 
H. 5 sG*3. 330 

6. The rule that a voluntary appear- 
ance Ihall be of none effe^i unlefs 
fome procefs be fued out within 
14 days after fuch appearance, can- 
not be taken advantage of by any 
but, the defentot unlefs fome par- 
ticular fraud is alleged. Maefreth 
V. Jach/ottf Executrixf H* 25 G* 3. 

408. n. 


7. The Court upon motion reverfed the 
outlawry of the defendant in a mvil 
fuit upon his putting in ball in the 
alternative, to fatisfy the condem- 
nation money, or render the princi- 
pal, and paying all cofts, including 
cods, if any, in the court of Exche- 
quer, without requiring the recog- 
nizance of bail to be for the pay- 
ment of the condemnation money 
abfolutely. Graham and Another v. 
Grill, E, 53 G. 3* Page 409 

8. The Court fet afide a latitat di- 
redted' to the iheriff of Middlefex 
for irregularity. Price v. Jackfon, 

E. S 3 G. 3. 44* 

9. Judgment of non pros for not en- 

tering the iffue, cannot be (igned 
unlefs there be a rule to enter the 
Iffue of the fame term in which fiich 
judgment is ligned. Laneajler v. 
Frafer, E, S1G. 3, 478 

10. The defendant in a country caufe 
is entitled to eight days* notice to 
plead, although he has appeared 

, and is refident about two miles from 
London* Holland v. Cooke, T* 
53 O. 3. 566 

11. The defendant was allowed to 

enter fatisfadlion on the roll upon a 
judgment obtained againll him in 
this court on his acknowledging 
fati6fa6;ion for the amount upon a 
judgment obtained by him in C* P, 
againft the plaintiff for a larger 
amount, although he had the plain- 
tiff in cuftody in execution of that 
judgment. Simpfon v. Hanley and 
Another, T* 53 G. 3. 696 

ly, A copy of a bill filed againft an 
attorney, partly printed and partly 
written, on one iheet of paper, 
ftamped with a 4<f. ftamp, which 
contained feveral printed counts, 
with two of them ftr uck out, and was 
otherwife obliterated, and exceeded 
17 common law folios, was held to 
be irregular, as not being a copy 
written in the ufual and accuftomed 
manner, on which the duty of 4^. 

per 



RATE, 


RENT. 


ficr flieet is invpofed by ftat. 48 G» 

£. 149. fched. 2. And it appear* 
ing that the bill was framed in the 
tame manner, with the fame obli* 
terations, the Court alfo fet that 
ttfide as being contrary to the prac> 
tice of the court. Hartop v. 
Juckett Gent. One, l^c., 7 *. 53 G. 3. 

Page 709 

PROCESS. 

£f plaiotifis fuc out joint and bailable 
procefs againft. four defendants, 
they cannot declare £'j;ainft one fe- 
parately, though the others are out 
of the jurifdi^ion of the Court. 
Thompfon and Another, Executors, 
fS’f, V. Cotter, Kellett, and two 
Others, /f* 53 3 * 

PROMOTIONS, Pages 564, 566 

QUO WARRANTO. 

Upon the nomination of two aldermen 
of a borough, in order that one of 
them might be afterwards elefted 
mayor purfuant to charter : Held, 
that votes which were given before 
notice of the ineligibility of one of 
the candidates, on account of lus 
not having received the facrament 
within one year, were not thrown 
away fo as to authorize the return- 
ing officer to return another ca^i- 
date who was in a minority, ihe 
King V. Bridge, H» 53 3 * 7 

RATE. 

Land, of which the annual valne 
is improved hy afpnng rifingwithm 
it, may he rated to the poor at fuch 

improved value, although the own- 
ers of the land, who are alfo oecu- 
niers, do not receive any of the pro- 
Sts derived from the fpnog, nor 
does any part become due m the 


7«S 

parilh where the* land lies. The 
King V. The Governor and Company 
of the New River, £• 53 G. 5. 

Page J05 

2. The lelTees, under the lord of the 
manor, of lot and free (hare of all 
calamine raifed within the manor, 
are liable to be rated to the poor, as 
occupiers of land, in the parifli where 
the manor lies; none of them being 
rehdent in the parifli. The King v. 
The Bapti/iMill Company, T. 53 G. 

612 

3. Where a company were empowered 

by a£t of parliament to lay under 
ground, through the ftreets of a 
town, main pipes for the convey- 
ance of water, and the inhabitants 
with the company’s confent to lay 
pipes communicatingwith fuch main 
pipes to their houfes, paying to the 
company a rate for fuch privilege : 
Held that the company were rate- 
able to the poor in the parifli where 
the main pipes lay in refpeft of 
thofe pipes, and the rates paid 
thereon. The King v. The Company 
of Proprietors of Rochdale Water- 
works, T. 53 G. 3. ^ 634 

4. The Iclfee of all thofe fifliings of 

the halves and halvcndoles, with the 
appurtenants to the halves due and 
accu domed within the river Swera, 
between certain limits within a 
manor bordering on the faid river, 
and of all royal iiflies taken between 
the faid limits, put and wheel fil- 
ing excepted, under an annual rent, 
is liable to be rated to the poor for 
fuch fdhery. The King v. Ellis, T . 
5 j G. 3. 65* 

REGISTRY^ 

See Ship. 

RENT. 

The landlord of premifes upon which 
th6 goods of his tenant are taken 

in execution can only claim from 

the. 
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the party fuing the execution the 
rent due at the time of taking the 
goods> and not that which accrues 
•after the taking, and during the 
continuance of the fheriif in pofltf- 
lion. Hojktns V. Knight ^ and Bajfet 
and Another v. Same% E- SsG. 3 

Page 345 

REWARD. 

% 

Where an advertifement rcfpc6ling a 
ftolen child promifed a reward to 
the perfon who would give inform- 
. ation where the child was* fo as 
chat he might be reftored to his 
parents, and the plaintiff communi- 
cated to the defendant heffufpicion 
w'herc the child was, in order to put 
the matter into hta hands for his 
benefit, if he chofe to run the rilk, 

• and the child was afterwards re- 
ilored to its parents by the exer- 
tions of the defendant a£fing upon 
the plaintiff’s communication : 
Held, that the plaintiff could not 
recover from the defendant, to 
whom the reward had been paid, 
either the whole or any portion of 
it. Falllch V. Earheti /f, 53 (?. 3 - 

108 

SALE, 

See Sale of Goods. 

If the (heriff fell a term under a. writ 
of fi. fa. which is afterwards fet 
afide for irregularity, and the pro- 
duce of the tale direfled to be re- 
turned to the termor, the termor 
cannot maintain ejc£lmcnt to recover 
his term againfl the vendee under 
the iheriff^ on the Demife of 

Emmetti v. Thorn, E, 53 G. 3. 425 

SALE OF GOODS. 

Where the hulband of the plaintiff’s 
mother affigned his cffcA8'’to truf- 
t<es for the benefit of his creditors, 
and i^Mleonded, leaving his wife in 
pOfijeffTon of his houfe and goods, 

• 7 


and notice of fuch aflignment was 
advertifed in the newfpaper. and the 
goods were afterwards fold by the 
trnflees at public duflion, and the 
plaintiff purchaled them in order to 
accommodate his mother, and paid 
for them at a fair valuation, and re- 
moved fome, but left the greater 
part in her pofTeflion : Held that 
fuch purchafe by the plaintiff would 
protedl the goods againfl a judg- 
ment afterwards obtained and exe- 
cution levied by a creditor of the 
hufband, who had notice of the af- 
fignment at time ; although the 
plaintiff permitted his mother to 
continue in poffeffion ; and there- 
fore he was entitled to recover them 
from the fheriff. Leonard v. Baker, 
E. 53G. 3. Page 251 

SCIRE FACIAS. 

Where plaintiff brought an aflion 
againfl two defendants, and pro- 
ceeded to outlawry againfl one, and 
went on with the action again ft the 
other, who died after interlocutory 
and before final judgment : Held 
that he could not have a feire facias 
againfl hie adminifirator ; for not- 
withftanding the outlawry, the ac- 
tion remained joint, and therefore 
furvived againfl the other defendant. 
Fort and Other jAJJignees, v. 
Catharine Oliver^ Advftniflratrin, lAt. 

53 ^* 3 * 24^ 

SESSIONS, 

Appeal, 1. Cbrtioraei, i, 2. 

Mandamus, 4, 5. 

The juftices at fefiiDns may alter their 
judgment during the continuance of 
the feflions. The King v, * The 
fufiices oj Leie^etfbire^ £• 53 G. 3. 

442 

SET-OFF. 

See Attorn E v, i . . Fractic e, 1 1 . 

. Where a broker effe£led policies of 
affurance in the name of his princi* 



SEtTLEMENT. 


pal tinder a del crcdcrc commiflion : 

, Held that he could not fet oft' lolTcs 
which happened on ihofe policies 
in an action by the underwriter to re- 
cover premiums, although the Ioffes 
claimed were total, and the broker 
had accounted for them with his 
principal. Cutnmtnj v. Furejier and 
Others t E. $• 494 

2. It feems that money due for ad- 
vances made by a banker ti> his 
cuftomer upon a bond given by the 
cuftomer to one of the partners, in 
trull for the reft, may be fet off in 
an account current betM'een them. 
Crojjie and Olhersy AJfignees of lua 
and Others, Bitnhrnptst v. Smith, 
*jthompjoni and Others ^ E. S 3 C. 3 

5 +; 

$. A broker, who pays to yi. the price 
of goods fold by him for A, under a 
del ctedere commiflion, is entitled to 
fet off the amount againft. the af- 
fignccs of B., for whom he bought 
the goods; and where the jury 
found a verdict difallowing fuch 
fet-off, and it was doubtful on the 
evidence, whether the payment was 
made behire difclofure of the name 
of A. to B.t theCourt granted a new 
trial. Morris and Oth>rsy AJfignees 
of Smith and Others ^ Bankrupts, v. 
Clenjby, T. 53 G'. 3. 576 

SETTLEMENT— Apprenticejhip, 
See Apprentice. 

Where J. G. was bound apprentice 
by indenture in 1764 in the town- 
ftiip ot C., and upon the death of 
his mailer in 1^69 was alfigned by 
the widow by indorfement on the 
indenture, whereby fhe acquitted and 
efjigned over her a^rentice f. G. fur 
all the remainder of his apprentice- 
(hip, and J. G. ferved under fuch 
alOgnment in the townlhip of K , 
which townlhip for the laft feveu 
years had regularly relieved the fa- 
roily of J. G. whim refiding in ano- 
ther parilh; Held that this was 
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evidence from which the fclllons 
ought to have prefurfied, after fncli 
a dillancc of time, that the widow 
was executrix and capable of align- 
ing the apprentice, and that J. G. 
had acquired a fettlement in K,, and 
confequently that his fon, W'llo had 
gained no fettlement for himfclf, 
was there fettled ; and tlie fcflions 
having drawn a contrary coiiclufion, 
this Court qiiallied tlie order of 
leflions. T'he King v. The Inhabit ants 
of Barnjly, E. 53 G. j. Page 377 

SETTLEMEN r— hy Certificate. 

\ parilh certificate granted to T. C. 
and f. his wife, engaging to receive 
them, their child or children born or 
to be born, only extunds to a fon, 
born at the time of granting tlic 
certificate fo long as he continues a 
part ol his father’s family ; there- 
fore where the fon married, and 
refided with his family apart from 
his father, in the ceriiHcd parifli : 
Held that his apprentice gained a 
fettlement by ferving him in the 
faid parilli. The King v. The Inha* 
bitants of the Townjhip of- Thwaitas, 
T.5$G.S. 669 

SETTLEMENT— EJate. 

i. Where the pauper purchufed a mef- 
fuage for 52/ , under an agreement 
that the vendor fhould allow 40I. 
of the purchafe-moncy to remain 
upon mortgage, and fuch mortgage 
was accordingly made, and 12/. 
only paid by the pauper to the ven- 
dor, who kept the title-deeds in 
his hands, but the pauper took 
pofftinon, and refided in it for fome 
years, but was unable ro pay the 
reft of the purchafe-moncy, and 
afterwards agreed to fell it to il, 
for 60/., who thereupon paid the 
40/. to the original vendor, upon 
his delivering up to him the title- 
deeds, and the remaining 2 cl. to 

I the pauper, on the execution of the 

I coQvejance 



SETTLEMENT. 


eonvey^ne^ to him> at whioh time 
Osc pauper quitted the ^ meffuagc* 
not naviag rclidcd on it 40 days 
tfter tbe payment of the 40/. to tne 
original vendor : Held that the 
auper did not gain a fettlement 
y refidence on fuch eftate. The 
King V. The Jnhahitants of Olneyt 
-E* 3 * 387 

a. Where a pauper, as freeman of a 
town, was entitled, during his refi' 
dence there, together with the other 
freemen, to a dinted common of 
afture on a neighbouring moor for 
is own cattle, and alfo to a right 
to cut peat for his own ufe, and 
get limeilones, dec. on the moor, 
and to put his children to the 
town-fcho(^ free of expence, at 
which two of his children were 
placed at the time of his removal ; 
but it did not appear that he had 
ever exercifed the common of paf- 
ture, or had anf cattle with which 
to exercife it ; Held that thefe 
rights did not amount to fuch an 
eftate as to make him irremovable. 
The King v. The Inhabitants of the 
Townfbip of Warkworth^ JS. 53 G. 3. 
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SETTLEMENT — by Hiring and 
Service. 

1 . The 40 days refidence ncceffary to 
confer a fettlement by hiring and 
fervice, muft be within the compafs 
of a year. The King v. The In- 
habitants of Denhahtf H. 53 G. 3. 

221 

2. Where the father of the pauper 
contradied with S. that his fon 
(hoold be with him, and ihould 
work with him for two years, and 
have what he got, and ftiould allow 
2x. per week out of his gains to 
J. S.f yix. i/. for teaching him the 
bufinefs of a frame-knitter, gd. for 
the rent of a frame, and 31/. for the 
fianding: Held that this was a 
contra^ of hiring and fervice, and 


not an apprenticelhip ; and that the 
fon’s having ferved under it was 
evidence that he had adopted the 
contract made by his father ; and 
therefore he was entitled to a fettlc- 
ment by fuch hiring and fervice. 
The King v. The Inhabitants of Bur- 
bach^ E. S3 G' 3 - .370 

. Hiring for a year at 13/. 6d. per 
week, and to be at liberty to be 
abfent during the ftieep-ihearing 
feafon, but to find a fit man, at his 
own expencSt to do his wotk during 
his abfence, hut hU own wages to go 
on during the whole timet will not gam 
a fettlement. The King v. The In" 
habitants of Arlingtont T. 53 G. 3* 

623 

SETTLEMENT— n Tenement of 
1 o/. a year. 

i' 

. Where the pauper having a free- 
hold eilate in the parifh of A. w'hich 
he had let for 50J. per annum, 
rented a tenement in the parifh of 
B, of the value of eight guineas per 
annum, and refided there 40 days : 
Held that he did not gain a fettlc- 
ment in B . ; as he could not be 
confidered as the occupier of the 
freehold eftate. The King v. The 
Inhabitants ef South Bernneety H. 

53<?-3* 154 

. Where a pauper rented feparate 
tenements of the joint yearly value 
of 10/., in the parifhes of T. and R.y 
and had a houfe in each, in one of 
which in R.y his family refided, and 
he fometimes flept in one and fome- 
times in the other, and on the laft: 
night of his holding 'the tenement 
in R.t having fiept the preceding 
night ill T.y he came to R, to pack 
up his furniture and fetch back his 
family, and pafied the night there, 
but did not deep or go to bed, but 
was occupied in moving, and left 
the houfe with his family very early 
the next morning : Held that his 
fettlement was at R. The King v. 



STAMP. 


SHIP. 

7he Inhabitants of Ringwoodt E. f 

55 ^* 5 * . I 

3. T ive renting an acre ol land at 8?., 
from Eqjler to OSober^ for planting 
potatoes, where the land had been 
prcvioufly dug by the landlord for 
that purpofe, and would not have 
been let for more than half that 
price if it had not been dug, was 
confidered as a tenement of the 
yearly value of 8/., although the 
cafe dated that in a common way 
an acre of fuch land would not let 
for more than 2/. ib. 

4* Renting the tolls of abridge, veiled 
by a£l of parliament in a company 
of proprietors who are declared a 
corporation, will confer a fettle- 
ment, although the (hares of the 
proprietors are made perfonal ellate, 
and the renting is not Hated to be 
by deed, *tbe King v. The Inhabi- 
tants of Bubwithf E. i;3 G, 3* 514 
5. The 13 It. 3. f.84. (General Turn- 
pike A 61 ), which prohibits perfons 
from fining a fcttlemcnt by rent- 
ing the tolls of turnpike roads, docs 
not extend to the tolls of a bridge, 
which bridge does not appear to be 
part of the turnpike road. ih. 

SHERIFF, 

See Money had and received, i. 

Sale. 

SHIP. 

The purchafer of a (hip which appears 
by the fcntencc of condemnation in 
the vice-admiralty court abroad to 
have been taken and condemned for 
being engaged in the flave trade, is 
not entitled to regiller fuch (hip at 
the cuftom-houfc under the 26 G. 3* 
tf. 6 o., .as the owner of a (hip taken 
and condemned as lawful prize, al- 
though he produce a certilicate 
from the Judge of the court abroad 
certifying that the (hip was con- 
demned as lawful prixe. The King 
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r. The CoIUEor and Comptroller of 

Gttjfomi m Loiufoii) £% 

Page 262 

SLANDER. 

f. In an adlion of (1 binder, imputing a 
fpecilic charge of unnatural prac- 
tices to plaintiff, where the declara- 
tion contains the ufual allegation of 
good fame, &c., the defendant may, 
upon crofs examination, a(k the 
plaintiif^s witnefs whether he had 
not heard reports in the neighbour- 
hood tint the plaintiff had been 
guilty of fimilar pradices, in order 

to diminifh the damages. v. 

Moor, £. 53 G. 3. 284 

2. Where the plaintiff declared that 
he had been a woolilapicr at Citen- 
cejler^ and was a brewer at Oxford, 
and that defendant fpoke of him as 
fuch trader thefe words ; “ Mr. /f. 
(the plaintiff) and B. have both 
been bankrupt?, Mr. H. at Ciren- 
cejlerf and gave no evidence of his 
having been a wooKtapler, but only 
that he was a brewer at Oxford, 
and proved the words fpuken to 
1 have been thefe. He was a bank- 
rupt at Cirenerfler, &c. Held that 
this proof fultained the alitgation 
that the words were fpoken of him 
in his trade of a brewer, for a 
trader at Oxford may he a bank- 
rupt at Cirencejler, Hall v. Smith, 

287 

SLANDER OF. TITLE, 

See Title, Slander ov. 

STAMP, 

See Apprentice. Bills op Ex- 
change, 2. Practice, 12. 

1. In an indenture of apprenticcfhip 
a covenant by the ■.apprentice to 
allow his mailer 2 s per week, and 
to have wages and piovide for him- 
felf during the term, does not re- 
I quire the additional damp required 



STATUTES. 



by 44G. 3.C 98. upon an inden- 
ture where a lurh of money is con 
trailed for with the apprentice, 
T'he King v. *rhc Inhaf itants of the 
TCo’wnJhip of Braelford, H. 5 G. 3 

Page 15^ 

2, A miftake made by the agent in 
declaring the inierell in the margin 
of the policy to be on a fliip by a 
wrong name may be leifihed by 
inlerting the true name, without a 
frcfti (lamp. Robin fon and Others 


V. Tourayt II. 217 

STATUTES. 

Hen. VIII. 

28. c. Ii.y!2. Firft-fruiw. 213 

EJ-JS.VL 

2&3. e, 13. Tithes. 66 

Ert%, 

5. c.4 /. 15. Wages. 190 

13, c. 7. Bankrupt. 676 

y antes I, 

1.^.6./ 3. Wager. 190 

c , 15. Bankrupt. 676 

21. €. 19. /.II. Bankrupt. 335 

Charles II. 

13 & 14. c. 12./. I. Settlement. 221 
1 6 & 17. e. 8. Jeofails. 247 

2g. c , 3. Frauds. 294 

yames II. 

I. c. 17. / 3. Sctilcment. 222 

mu. & M. 

3 & 4. c. I i.y. 3. 7. Settlement. 222 
5 & 6. c. 1 1 ./ 3. Colls, 268 

8 & 9* e. 30./. 1. Settlement. 674 

/.4. Settlement. 222 

Anne. 

8. c. 14. Rent. 246 

George I. 

13. r. 23* /.5. Clothiers. 624 

* ^ Geo. II. 

Bankrupt.. 182 


George U. 

6. c.^1. Badards. 'tJO 

13. c. 18. /. 5. Certiorari. 63: 

Gee. III. 

13. c. rS./.8p, Highway. 411 

c 84. Turnpike a6l. 511 

.16. c, 30. Deer dealing 446 

23. c 90. / 4. ColIe«Sor of 
Taxes. Committee-man. 4B2 

26. c 60. Ship regiilry. 262 

31. c. 117. Stainforth and Kcad* 

by Canal Company, 3^ 

39&4O. c. 104. Cods. 391 

42. 38. Brewing. 595 

43. c. 57. Convoy. 468 

^.99./. 33. Didrefs. 6c6 

c. 140. Bridol harbour. 169 

c. 161. Taxes. 601 

44. c. 98. Stamp. 1^1 

48. f. II. Bridol port. 169 

c. 149 fched, 2. Duty. 709 

50. c. 108./. 2, Imprefs. 223 

5 1 r. 60. Bridol Canal Com- 
pany. i^Cg 

c. 87. Brewing. 595 

c. 126. Hudings. 283 


TAXES', 

See Collector or Taxes. 

The collc6lor of the houfe and window 
tax under 43 G. 3. c. i6r. may 
didrain, for arrears of thofe taxes, 
the goods of a third perfon found 
on the premifes charged, though 
the goods are only borrowed, and 
the perfon in arrear has other goods 
of bis own on the premifes fuidcient 
to faiisfy the arrears. fufon v. 
Dixon, T. 53 G. 3. 60 1 

TITHES, 

Witness, 3. 

In an a£lion on the Hat. 2 & 1 Ed. 6. 
f. 13., for not fetting out tnc tithe 
of wheat, barley, oats, peas, and 
vetches, the jury found a cuftom 
throughout the parifh for the pat fon 
to take the iith (hock of wheat, 
and the 11th cock of barley, &c. : 



TITLE, SLANDER OF. 


TROVER. 


Held, that there was a fufficicnt t 
coulidciation for the cuftom as to | 
the wheat, it appearing that the 
farmer had always been ufed to put 
the (heaves into (liocks, and in cafe 
of bad weather to open them to 
dry, and therefore the cuftom was 
good : but as to the barley, &c., 
there was no fufficicnt confidera- 
tion, it appearing that the farmer 
only put them into cocks w’ithout 
doing any tiling farther, except 
that in cafe of wet weather, before 
the parfun tithed them, he opened 
the cocks of barley and oats, and 
put them up again, which w'as in 
fad for his own benefit : the cuftom 
therefore as to the barley, oats, 
peas, and vetches was held void. 
Smythf Qltrk, v# Samhrookt //• 
53 G. 3. Page t6 

TITLE, SLANDER OF. 

. Where the declaration ftated that 
the plaintiff was lawfully poffcffed 
of mines and ore gotten and to be 
gotten from them, and was in 
treaty for the fale of the ore, and 
that the defendant publilhtd a ma- 
licious, injuiious, and unlawful 
advertifement cautioning perfons 
againft pu''charing the ore, &c., 
per quod he was prevented from 
felling } to which the defendant 
pleaded in juHification that the ad- 
venturers of, or perfons having an 
intereft or fliarts in the mines, 
thought it their duty to caution 
perfons againft purchafing the ore, 
&c. (purfuing the words of the ad-^ 
vertiiement) ; this plea was held 
ill on fpccial demurrer ; ift, becaufe 
it did not difclofe the names of the 
adventurers, or who they were ; and 
adly, becaufe it did not (hew that 
the defendant, in publiftiing the ad- 
vertifement, a£Ied under the direc- 
tion of the adventurers. The alle- 
gation by plaintiff that he was law 
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fully poffeffed of the mines and ore, 
feems a fufficicnt allegation of title, 
unlefs fpccially demurred to. Thf 
allegation that the defendant pub* 
lifhed a malicious, injurious, and un- 
lawful advertifement, feems good 
without the word falfe. Rowe v. 
Roach. Same v. Hoar the Tounger, 
53G. 3. Page 304 

.In an action for (lander o( title 
conveyed in a letter, to a perfon 
about to purchafe the ellate of 
plaintiff, imputing inlanity to T., 
from whom the plaintiff purchafed 
it, and that the title would there- 
fore he difpuled, per quod the per- 
fon refufed to complete the pur- 
chafe: Held that the defendant, 
who liad married the fitter of 
W'ho was heir at law to her brother, 
in the event of his dying without 
iffue, was not to be confidtred as 
a mere ftranger ; and that the 
queftion for the jury was not whe* 
tber they were (atisfied as men of 
good fenfe and good underftaiuling 
that T. was infane, or that the de- 
fendant entertained a perfuafion 
that he was infanc upon fuch 
grounds as would have perfuaded a 
man of found fenfe and knowledge 
of bufmefs, but whether he aded 
bona fide in the communication 
which he made, believing it to be 
true, as he judged according to his 
own iindcrftanding, and under luch 
impreffions as his filuatioii and cha- 
ra^itr were likely to beget. Pitt 
V. Donovartf T. 53 ^* 3 * ^39 

TOLLS, 

Settlement by tenement, 

4 » 5 * 

TRESPASS, 

See Distress, 2. 

TROVER. 

l^rt trover againft feveral defendants, 
all cannot be found guilty on the 
j Q lame 
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USURY. 


WILL. 


fame count, without proof of a 
Moint .converfion by all; therefore 
^^here plaintiff brojight trover for 
goods againft A. and B. bankrupts* 

* knd^ C. and D» their ai&gnees* and 
proved that the bankrupts, before 
the bankruptcy, received and after* 
wards difpofed of the goods by way 
of pledge, having no authority fo 
to do ; and that the aflignees, after 
the bankruptcy, took poifeinon of 
the goods, .and refufed to deliver 
them to the plaintiff on demand, 
and the jury found all the defen- 
dants guilty, there being only one 
count in the declaration : Held 
that the evidence did not warrant 
fuch finding. Nicoll v. Glennie and 
four Others^ and G» Sharpe^ IV. 
Sharpe^ and G, Sharpe t the Tounger, 
53 3- Page 588 

TURNPIKE ACT, 

See Settlement bv a Tenement 
OF 10/. A- YEAR, 5. 

USURY. 

An indenture afligning to the plain- 
tiffs a contract for the purchafe of 
timber, upon certain trnfts for fe- 
curing to thcmfclves out of the 
proceeds the re-payment of the 
purchafe-moncy advanced by them, 
and alfo of a certain balance before 
due to them, together with inteteft 
. thereon at .5/. per cent, up to the 
time of payment, and alfo the fur- 
ther fum of 200/ as and for a rea- 
fonable profit and compenfation for 
the trouble they would be at in the 
buflnefs, and alfo all coils, ch:«rge8, 
damages, and expences which they 
might be put to on account of the 
premifes, is not ufurious upon the 
face of it ; for the 200/. allowed 
for trouble is not ncceflarily to be in 
tended as a colourable refervation 
of further intcrefl beyond the legal 
interell, but as a compenfation for 
trouble nof comprehended within 

13 


the words, cofls, charges, damages, 
and expences ; neither is it fo excef- 
five as to be intended as ufuri^s 
on that account. Palmer and WiU 
hint V. Balter^ H* 53 G. 3. 

Page 56 

VENDOR AND VENDEE, 

See Sale. 

WARRANT OF ATTORNEY. 

Where defendants gave a warrant of 
attorney to fecure a fum certain to 
be paid half-yearly by inftalmeuts, 
with intered, on fpecified days, and 
that the plaintiff ihould be at li- 
berty to enter up judgment thereon 
immediately, but no execution to 
be iifued till default made in pay- 
ment of the faid fum, with intereft 
as aforefaid, by inilalments, and in 
the manner hereinborc mentioned : 
Held that the plaintiff might take 
out execution for the whole on de- 
fault in payment of th? frf inftal- 
ment. Levertdge v. Forty and Ana- 
tker, r. 53 G. 3. 706 

WEAVERS, 

I Mandamus, 3. 

WESTMINSTER. CITY OF, 

Hustings. 

WILL. 

The 29 Car, 2. r. 3., which requires 
a will of lands to be attefted and 
fubferibed in the prefence of the 
devifor, means thvt he (hould bt 
in a htuation that he may fee the 
witneffts atteft : therefore where 
the atfeding witneffes retired from 
the room where the teftator had 
iigned, and fubferibed their names 
in an adjoining room, and the jury 
fJUnd tlist from one part of teila- 
tot *8 room a perfon by inclining 
himfelf forwards with his head 
out at the door might have feen 
the witneffesy but that the teftator 

‘ war 



WITNESS. 


was not in fuch i fituatlon in the 
room that he might by fo inclining 
have feen them : Held that the will 
was not duly attefted. Doe^ on 
the demtfe of Wright and Others ^ v. 

Si anif old and Another t £• 53 3 * 

Page 294 

WITNESS, 

See Will. 

> The firft and fecond underwriters 
upon a policy of alTurance, who 
have paid the lofs upon an under- 
taking made to them by the af- 
fured to repay the money in cafe 
they failed in an aft ion brought 
by them again A; a fubfequent un- 
derwriter, feem not to be compe- 
tent witnclTea for the defendant in 
th?it aftion, to prove that one of 
the affured when he effefted the 
policy, mifreprefented to them 
that it was a fummer inftead of^ a 
winter l ifk : but if on the firft trial 
of that aftion, it does not appear 
whether the undertaking was 
made to the wltneffes at the 
time they paid the lofs or after- 
wards, and after the aftion was 
commenced, this Court will fend 
the cafe down to a fecond trml 
in order to afeertain that faft.' 
Forrejler and Others v. Pigouy H. - 

53 9 ' 


In an aftion of flander, imputing 
a fpecific charge of unnatural prac<; 
ticcs to the plaintiff, where; tha. 
declaration contains the ufual al- 
legation of good fame, &c., the 
defendant may, upon crofs^exami- 
nation, afit the plaintiff’s witnefs 
whether he had not heard reports 
in the neighbourhood that the 
plaintiff had been guilty of fimilar 
praftices, in order to diminlfh the 
damages. — — v, Moor^ ■^•53 3* 

Page 2B4 

. Aftion againft the defendant, 
occupier of a farm in the town- 
fhip of Down Holland^ for not fel- 
ting out tithes. Defence, a farm 
modus ; and the plaintiff fhewed 
by furveys and terriers that no 
modus within the townfhip was 
mentioned in them ; againft which 
the defendant proved by witneffes 
an uniform payment of a fum cer- 
tain in refpeft of his tenement for 
upwards of 50 years : Held that 
the plaintiff might on crofs-exami- 
nation afk thufc witneffes whether 
other tenements in Down Holland 
did not pay a fimilar fum Blun- 
delly Clerk, and I'hompfon v. How» 
ard, E, 53 G? 3. 29® 

WORDS, 

See Slander, 2. 


end of the first volume. 
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